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PHILADELPHIA: 
PUBLISHED  BY  WILLIAM  P.  FARRAND  AND  CO. 
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<  TO  THE  PUBLIC. 


In  order  to  insure  correctness  the  publishers  of  this  book  have 
subjected  it  to  a  critical  examination,  in  the  following  maime]> ― 
Two  proof-sheets  have  been  put  up  for  public  examination  ；  one 
af  the  publishers'  countihg-hoose,  the  other  at  the  city  library  in 
Philadelphia,  and  a  premium  of  one  dollar  has  been  offered  for 
every  error  that  n^ht  be  discovered :  hence  it  is  designated  a 
PREMIUM  edition. 


District  of  Pennsylvania,  to  wit  ： 

BE  IT  REMEMBERED,  That  on  the  seventeenth  day  of  December  in 
the  thirtv-second  year  of  the  Independence  of  the  United 
SEAL.    States  of  America*  a.  d.  1807.  Williain  P.  Farrand  and  Co. 
of  the  said  District,  l^ye  deposited  in  this  Office,  tht  title  of  a 
book  the  right  whereof  they  claim  as  Proprietors,  in  the  words  following, 
to  wit: 

" Farrand  and  Co., &  Premium  Edition.  A  Treatise  on  the  Law  of 
" Awards.  First  American,  from  the  second  London  edition,  reyised  and 
" corrected;  with  very  considerable  additions  from  printed  and  manuscript 
cases:  and  an  appendix,  containing  a  variety  of  useful  precedents.  By 
Stewart  Kyd«  Esq.  Barrister  at  law,  of  the  Middle  Temple. 

" Fronte  exile  negotium. — Ag]^re— s  labor  arduus  Terbncb. 

" Multum  magnorum  Tirorum  judicio  credo;  aliquod  et  meo  vindico. 

Sehbc. 

" With  references  to  all  the  recent  cases  in  England  and  notes  upon 
" reports  of  referees  in  Pennsylvania." 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  intita- 
ledf  "  An  act  for  the  encouragement  or  learning,  by  seciiniip  the  copies 
of  maps,  charts,  and  books,  to  the  authors  and  proprietors  orsnch  copies 
daring  the  times  therein  mentioned :"  And  also  to  the  act,  entitled,  "  An 
act  supplemenUiyto  an  act»  entitled,  *  An  act  for  the  encouragement  of 
letrnin^,  by  securing  the  copies  of  maps,  charts,  and  books,  to  the 
authors  and  proprietors  of  such  copiea  during  the  times  therein  men- 
tioned,* and  extending  the  benefits  thereof  to  the  arts  of  designing,  en- 
fffaving,  and  etching^  historical  and  other  prints." 

D.  CALDWELL, 
Clerk  of  the  District  of  Pennsylvania. 


PRINTED  BY  FUY  AND  K  AM  MERER, 

Prlntws  of  W.  P.  Farrand  &  Co.，s  premium  editions. 


TO 


JOHN  JOSEPH  POWELL,  Esq. 

BAUI8TER  AT  LAW, 

OF  THE  MIDDLE  TEMPLE, 

THIS  ESSAY 

IS  MOST  RESPECTFULLY  INSCRIBED, 
AS  A  TESTIMONY  OF 

TH£ 

HIGH  SENSE  THE  AUTHOR  ENTERTAINS 

OF 

THE  HONOUR 


OF 


AVS  OF  TH& 


JUST  ESTIMATION  IN  WHICH  HE  HOLDS  HIS  CHARACTER 


AS 


A  LAWYER  AND  A  WRITER. 


ADVERTISEMENT 

TO  THE  LAST  ENGLISH  EDITION. 

THE  present  edition  of  the  Treatise  on  the  Law  of  jfward^ 
contains  a  considerable  number  of  cases  which  have  been  deter- 
mined since  the  publication  of  the  first  ；  and  of  these  several  are 
DO  where  else  in  print  ；  in  some  parts  the  arran^ment  is  some- 
n^at  altered  ；  and  some  subjects  are  discussed,  which  in  the  first 
edition  were  left  untouched.  The  Appendix  of  Precedents  is 
entirely  new. 

No.  3,  £lm-Court,  Temple, 
Au|^t  13,  1799. 

— wwp— — — 

ADVERTISEMENT 

TO  THE  AMERICAN  EDITION. 

THIS  edition,  printed  page  for  page  from  the  last  English  edi* 
tion  of  Mr.  Kyd's  treatise,  contains  within  brackets  references  to 
all  such  cases  as  have  been  adjudged  in  England  since  its  publica- 
tion there  ；  and  in  the  notes,  indicated  by  Italick  letters,  the  rea- 
der will  find  remarks  upon  a  species  of  award  known  to  the  law 
of  Pennsylvania,  and  subject  to  certain  peculiar  regulations. 

January  1808. 


ADDENDUM 


NOTA  BENE. 

T  N  page  1 39  it  is  stated  that  the  Court  of  King's  Bench  had  lately 
丄 decided  that  an  award  under  seal  must  be  on  a  deed  stamps  the 
sealing  constituting  it  a  deed.  This  case  was  cited  before  Buller  J. 
at  the  sittings  in  last  Trinity  Term  in  the  Common  Pleas,  at 
Westminster,  and  something  said  about  the  delivery  of  ao  award 
under  ^eal  constituting  it  a  de«iL— That  Judge  said  he  should  pay 
no  attention  to  that  decision  in  the  place  where  he  then  sat,  and 
that  by  the  delivery  must  be  understood  that  the  arbitrator  deliver- 
ed the  instruineiit  as  his  awards  not  a&  his  deed, 

I  have  since  been  fiivoured  with  the  following  Note  by  Mr.  Ser- 
jeant Bailey  ：一 

" Wilson  v,  Shee. 

" In  Hilary  Term  1798  I  moved  for  an  attachment  for  nonper- 
formance of  an  award;  Onslow  shewed  for  cause  that  the  award 
was  under  seal,  that  the  attestation  purported  that  it  had  been  seal- 
ed and  delivered,  and  that  it  ought  to  have  had  a  deed  stamp :  The 
case  stood  oTcr  for  the  conuderadon  of  the  court  till  Easter  Terra : 


executed  their  award,  used  the  words 《 that  they  published  it  as 
their  award,'  and  that  they  did  not  deliver  it  as  their  act  and  deed  ； 
and  on  this  affidavit  the  court  thought  the  stamp  proper,  and  made 
the  rule  absolute." 


vi  ADDENDUM. 

In  Styles  459,  Dod  v.  Herbert,  Glyn  J.  C.  saysy  "  an  aii>itra]nent 
under  seal  is  no  dked,  and  the  arbitrament  may  be  made  withouta 
deM,  and  therefore  it  is  not  necessary  to  be  produced  in  court,  for 
it  is  but  a  writing  under  hand  and  aeaJ  ；,，  and  in  Perry  v.  Nichol- 
son, 1  Bur.  378.  Denisoa  J.  page  28 says^  "It  has  been  settled 
that  in  actions  upon  awards  (which  are  n6  tt/tecialties)  there  is 

no  occasion  to  set  forth  the  whole  award,"  &c.  [4  East,  584. 
Brown  v.  Vawser,  accordingly.] 
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A 

TREATISE 

ON 

Cj^e  Zato  of 斷氣 


INTRODUCTION. 

TN  the  progress  of  society,  a  considerable  time  elapses, 
after  the  ideas  of  property,  and  of  the  exclusive 
rights  of  the  individual,  have  arisen  in  the  minds 
of  men,  before  a  compulsory  system  of  distributive 
justice  can  be  completely  established.  During  that  un- 
settled period,  every  dispute,  for  the  decision  of  which 
the  passions  of  the  disputants  do  not  prompt  them  to 
appeal  to  the  chance  of  arir  '  >  terminated  either  by 
. a  mutual  agreement,  the  conaiuons  of  which  are  settled 
by  themselves,  or  by  the  intervention  of  their  friends  ； 
or  by  a  reference  to  some  indifferent  person,  of  whose 
superior  wisdom  and  equity  they  have  formed  a  favour- 
able opinion.  In  the  first  mode  of  settlement,  the 
security  which  each  party  has  for  performance  b}  the 
other,  arises  partly  from  the  nature  of  the  agreement, 
which  consists  perhaps'  of  mutual  concessions  to  bA 
made  at  the  same  time,  partly  from  the  fear  of  mutual 
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violence  in  the  case  of  refusal,  and  partly  from  that  $ense 
of  honour  and  respect  for  the  Opinion  of  others,  which 
in  every  period  of  society  has  a  considerable  influence 
over  the  mind.  In  the  other  mode,  by  reference,  be- 
side these  principles,  which  are  equally  applicable  to 
this  as  to  the  first  case,  there  is  an  additional  security, 
arising  from  the  opinion  which  the  contending  parties 
entertain  of  the  justice  of  the  arbitrator.  It  must  soon 
have  been  found,  however,  that  something  more  than 
all  these  was  wanting  to  procure  a  ready  and  uniform 
obedience  to  the  judge;  and  it  became  necessary  to 
arm  him  with  the  collective  power  of  the  society,  to 
enable  him  to  enforce  the  execution  of  his  decrees. 一 
Yet  after  the  multiplied  concerns,  and  the  complicated 
rights  of  men,  had  rendered  the  science  of  law  a  distinct 
profession,  and  courts  with  a  regular  course  of  pro- 
ceeding were  established,  many  reasons  concurred,  in 
many  cases,  to  induce  contending  parties  still  to  have 
recourse  to  the  original  mode  of  reference,  to  a  domes- 
tic judge  chosen  by  their  mutual  consent. 

Under  whatever  system  of  law  regular  courts  for 
the  distribution  of  justice  are  erected,  it  is  found  ne- 
cessary, in  order  to  give  certainty  to  their  decisions,  to 
adapt  peculiar  forms  of  action,  and  modes  of  pleading, 
to  the  particular  nature  of  the  case,  and  to  establish  • 
certain  formalities  in  the  manner  of  bringing  the  parties 
before  the  court.  The  consideration  of  expence,  that 
must  necessarily  be  incurred  before  a  hearing  can  be 
obtained,  and  a  fear  that  a  technical  mistake  in  some 
part  of  the  proceedings  may  endanger  the  party's  suc- 
cess, often  prevail  with  him,  though  satisfied  of  the 
justice  of  his  cause,  to  refer  it  to  the  decision  of  an 
indifferent  person,  before  whom  he  may  explain  every 
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clrcumstaRce,  without  the  apprehension  of  failing  from 
ignorance  of  form.  An  action,  too,  can  seldom  decide 
more  than  a  sin^e  question;  but  the  variety  of  trans- 
actions, which,  from  the  nature  of  improved  society, 
must  frequently  have  place  between  contending  parties, 
requires  a  tribunal  which  can  completely  investigate 
the  whole,  set  one  claim  or  one  injury  against  another, 
and  pronounce  such  a  sentence  as  will  put  an  end  at 
once  to  all  their  disputes.  AU  courts  have  found  it 
necessaiy  to  establish  particular  modes  of  proof,  and 
certain  rules  of  evidence;  and  one,  amongst  the  latter, 
which  is  founded  in  the  first  principles  of  justice  and 
public  policy,  "  that  no  man  shall  be  permitted  to  give 
evidence  in  his  own  cause."  But  this  rule,  like  many 
others  founded  on  general  principles,  and  established 
for  general  convenience,  is  sometimes  productive  of 
particular  hardship  •  From  the  nature  of  flie  transaction 
itself,  perhaps  ；  from  the  length  of  time  that  may  have 
elapsed  since  it  took  place  ；  from  the  want  of  pre- 
caution in  the  parties  to  have  their  agreement  witnessed, 
or  reduced  into  writing  at  the  time  ；  and  from  many 
other  circumstances,  it  may  frequently  happen,  that 
cither  there  is  no  other  evidence  than  the  testimony  of 
the  parties  themselves,  or  what  there  is  without  these 
may  be  very  insufficient  to  enable  a  public  tribunal  to 
draw  a  positive  and  certain  conclusion.  In  such  a  case, 
a  judge,  who  can  examine  the  parties  to  the  trans- 
action, who  can  observe  their  looks  and  demeanour, 
and  who,  without  being  confined  to  the  strict  rules  of 
evidence,  is  at  liberty  to  decide  from  circumstances  of 
probability,  has  manifestly  a  singular  advantage.  A 
conviction  of  the  good  policy  of  encouraging  these 
domestic  tribunals,  has  induced  those  who  have  pre- 
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sided  over  the  formation  of  the  civil  code,  talend  them 
their  assistance  to  enforce  obedience  to  their  decrees : 
that  assistance,  however,  is  not  given  indiscriminately 
in  all  cases,  without  examining  into  the  propriety  and 
justice  of  the  award;  it  has  been  thought  proper  to 
establish  rules  of  interpretation,  derived  from  the  nature 
of  the  authority  conferred  upon  the  arbitrators^  and  the 
implied  engagement  under  which  the  contending  parties 
bund  themselves  by  their  submission :  accordingly  we 
find,  that  the  title  Awards  makes  no  inconsiderable 
figure  in  almost  every  system  of  law  with  which  we  ar^ 
acquainted.  The  rules  which  have  been  established 
with  respect  to  awards,  in  the  English  law,  in  their 
general  spirit  and  fundamental  principles,  bear  such  a 
resemblance  to  those  which  are  found  in  the  pandect 
and  code  of  Justinian,*  that  there,  can  be  little  doubt 
that  the  latter  are  the  source  from  whence  the  former 
sprung.  By  what  slow  gradations  the  greater  number 
of  them  were  first  received  into  the  Roman  law,  it  is 
impossible  now  to  discover,  as  they  are  given  as  ac- 
knowledged and  long  established  rules  at  the  time 
when  the  pandect  and  code  were  compiled :  nor  is  it 
more  easy-  to  say,  at  what  precise  period  they  were 
adopted  here,  or  whether  they  were  admitted  at  once, 
or  by  degrees,  as  a  component  part  of  our  judicial 
system.  In  the  most  ancient  repositories*  of  the 
decisions  of  our  courts,  the  greater*  part  of  them  are 
mentioned  as  known  and  uncontro verted  law.  It  is 
chiefly  in  the  application  of  them  to  particular  cases, 
and  with  respect  to  the  .manner  in  which  effect  shall  be 
given  to  them,  by  pleading  or  otherwise,  that  they 
have  been  the  subject  of  Utigation  for  many  centuries 
past. 

， Ff.  1.  4.  t.  8.  Cod.  1.  2.  t.  56.    a  Year  fiook». 
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Under  each  head  into  which  the  subject  of  awards 
naturally  divides  itself,  it  is  proposed,  not  barely  to  lay 
down  the  law.  as  it  is  received  at  the  present  day,  but 
as  far  as  the  determinations  of  the  courts  on  that  sub- 
ject, which  have  been  preserved  in  the  books  of  re- 
ports, will  permit,  to  trace  the  variations  of  opinion 
which  have  at  different  perkxjs  taken  place,  and  the 
grounds  on  which  every  question  has  been  at  last  de- 
cided. In  the  execution  of  this  plan  it  may  sometimes 
perhaps  be  necessary  to  detail  a  series  of  technical  sub- 
tleties, which,  some  may  think,  might  as  well  have 
been  omitted:  to  those,  however,  who  consider  that, 
in  every  system,  few  laws  owe  their  existence  to  legis- 
lative wisdom,  contemplating  the  possible  relations  and 
general  interests  of  society,  and  providing  at  once,  by 
a  positive  edict,  a  solution  for  every  question  to  which 
the  various  transactions  of  men  with  each  other  might 
in  a  series  of  ages  give  birth,  but  that  by  far  the  greatest 
number,  have  been  established  as  each  particular  ques- 
tion has  arisen  ；  that  the  passions  of  the  client  have  a 
tendency  to  influence  the  mind 'of  the  advocate,  and 
that  the  advpcate  is  often  ready  to  assist  the  client  in 
repelling  the  claim  of  his  opponent,  by  all  the  subtleties 
with  which  his  profession^  pursuits  have  armed  him 一 
To  such  readers  this  detail  will  probably  appear  the 
least  faulty  part  of  the  work. 


6 


Introduction 


DEFINITIONS. 

That  act,  by  which  parties  refer  any  matter  in  dis- 
pute between  them  to  the  decision  of  a  third  person,  is 
called  a  submission  ；  the  person  to  whom  the  reference 
is  made,  an  arbitrator;  when  the  reference  is  made  to 
more  than  one,  and  provision  made,  that  in  case  they 
^all  disagree,  another  shall  decide,  that  other  is  called 
an  umpire  ；  the  jud^ent  pronounced  by  an  arbitrator, 
or  arbitrators,  an  award  ；  that  by  an  umpire,  an  unv 
pirage,  or,  less  properly,  an  award. 


DISTRIBUTION  OF  THE  SUBJECT. 

The  most  natural  distribution  of  the  subject  seems 
to  be  under  the  following  heads : 

I.  The  Submission. 

II.  The  Parties  to  it. 

III.  The  Subject  of  Reference. 

IV.  The  Arbitrator  and  Umpire. 

V.  The  Award,  or  Umpirage. 

3  Domat.  1  vol.  323. 
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VI.  The  Remedy  to  compel  Performance,  when  the 
Award  or  Umpirage  is  properly  made. 

VII.  The  Means  of  procuring  Relief  against  it  when 
improperly  made. 

VIII.  And,  lastly,  its  Effect  in  pii^cluding  the  Parties 
from  suing  on  the  original  Cause  of  Action,  which  was 
the  Subject  of  Reference. 


CHAPTER  I. 

THE  SUBMISSION. 

' 丽 ^HE  Submission  may  be  purely  by  tht 
Ua^  it  *haii  be.  A  act  of  the  parties  themselve:.  ；  or  it 
may  be  by  their  act  with  the  interposition 

of  a  court. 

In  the  ancient  Roman  law,  whether  the  submission 
was  made  in  the  one  or  the  other  of  these  ways,  there 
was  no  complete  remedy  for  non- performance ,  unless 
the  parties  bound  themselves  reciprocally,  either  to 
perform  what  should  be  awarded,  or  to  incur  the  for- 
feiture of  a  sum  of  money,  or  of  some  other  specific 
thing  except  in  the  case  where  the  parties  were 
mutual  debtors,  and  they  promised  mutually  that  he 
who  did  not  obey  the  award  should  not  sue  for  what 


4  Ex  compromisso  placet  ex- 
ceptionem  non  nasci,  sed  poense 
petitionem.  Ff.  1.  4.  t.  8.  s.  2.— 
Tametsi  neminem  praetor  cogat 
arbitrium  recipere— tame n  ubi 
semel  qiiis  in  se  receperh  arbi- 
triuTTi-^uisquamne  potest  ne- 
gare  sequissimum  fore  praetorem 
interponere,  ut  officium  quod  in 
se  recepit,  impleret  ？  Ait  pnetor, 
" Qui  arbitrium)  pecuni^  com- 


promissa receperit."  1.  4.  t.  8.  s. 
3.  n.  1，  2.— Arbitrum  autem  co- 
gendum  non  esse  sententiam 
dicere,  nisi  compromissum  inter- 
venerit.  Quod  ait  praetor,  "  Pe- 
cuniam  compromissam  ：*'  acci- 
pere  nos  debemus,  non  si  utrhn- 
que  poena  nummaria,  sed  si  et 
alia  res  vice  posnsc,  si  quis  arbitri 
sententiae  non  steteiit^  promissa 
sit.  s.  11，  n.  1，  2. 
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was  due  to  him,  which  was  in  substance  the  same  thing 
as  a  submission  under  a  penalty/ 

Justinian,  however,  in  some  measure,  though  very 
inadequately,  provided  for  the  case  of  a  submission  with 
a  simple  promise  to  stand  to  the  award.  He  enacted, 
that  whether  such  a  submission  was  verbal  or  in  writing, 
then  if  the  parties,  after  the  award  made,  subscribed 
that  the  judgment  did  not  displease  them  ；  or  if,  within 
t€n  days,  they  did  not  expressly  declare  they  were 
dissatisfied  with  it,  each  should  have  a  remedy  against 
the  other,  in  case  of  non-perfwmanceZ  And  where 
the  submission  was  accompanied  by  an  oath  to  stand 
to  the  award;  or  the  arbitrator,  by  the  consent  of  the 


4  Interdum— -recte  nudoftac^ 
to  fiet  compromissujn :  ut  puta, 
jd  ambo  debitores  fueninty  ct 
pact!  sunt  «*  ne  petal  quod  sibi 
debetuFyqui  sententiB  arbitri  non 
stetent.'*  ll^o.  3. 

' Si  quis  presens  arbitrum, 
sentendam  dicerc  prohibui"  poe- 
na committetur.  Sed  si  poena 
BOD  fuisaet  adjecta  compfomisso, 
aed  simpdciter  "  sententiie  stari" 
quis  promiserit:  incerti  versus 
euin  foret  actio.  Ff.  lib.  4,  t.  8, 
s.  27,  n.  6,  7^— Cum  antea  sanci- 
tum  fiierat  in  arbitris  eligendis  ； 
qnos  Deque  poena  compromissi 
Tallabatf  neque  judex  dederat) 
sed  nulla  sentenda  praecedente 
communis  elecdo,  "  ut  illorum 
sententix  staretur,"  procreabat 
— 4>iliilexeo  procedcre  praesidii: 


Bancimus  in  eos  arbitrofh- *ut  eo 
rum  definitioni  stetur,  siquidem 
subscripserint,— ^«  quod  non  dis- 
pliceat  ambabus  partibus  eorum 
sententia non  solum  reo  ex, 
ceptionem  Teluti  pacti  generari, 
sed  etiam  actori  in  factum  ac- 
tionem. Sin  autem  post  senten- 
dam minime,  quidem  subscript 
serint,  "  8c  arbitri  formam  am- 
plecti,"  sed  silendo  earn  robora- 
vcrint  et  non  intra  decern  dies 
proximos  attestatio  missa  fuerit 
—per  quam  manifestum  fiat  dc- 
finitionem  non  esse  amplecteti- 
dam  ；  tunc  silentio  partium  sen- 
tentiam  roboratam  esse,  et  fu- 
gienti  exccptionem,  et  agenti 
memoratam  actionem  compc- 
tere.  Cod.  L  2,  t.  56,  a.  5. 
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parties,  bound  himself  by  an  oath  to  end  the  dispute 
with  all  regard  to  truth,  the  same  emperor  enacted,  that 
both  parties  should  be  bound/ 

In  the  law  of  England,  where  the  submission  is  by 
llie  bare  act  of  the  parties,  without  the  intervention  of  a 
court,  it  may  be  either  verbal  or  in  writing :  where  it 
is  merely  verbal,  it  may  be  simply  an  agreement  to  sub- 
mit the  matters  in  dispute  to  the  decision  of  the  arbitra- 
tor, without  an  express  promise  to  perform  the  award; 
it  may  be  accpmpanied  by  such  a  promise  without  the 
mention  of  any  consideration  for  it;  or  it  may  be  with 
such  a  promise,  on  a  certain  consideration :  in  all  these 
cases,  however,  the  effect  is  now  the  same  ；  but  the 
distinctions  were  formerly  held  to  be  material.  At 
«U  times  a  submission,  in  any  of  the  forms,  jvas  held 


•  Si  inter  actorem  etreum  nec 
non  ipsum  judicem  fuerit  con- 
sensum,  ut  cum  sacramenti  reli- 
gione  lis  procedaty  et  litigatores 
hoc  suis  manibus  vel  per  publi- 
caa  personas  scripserint}  vcIf— 
propria  voce  deposuerint)  quod 
sacramentis  prsstitb  arbiter 
electus  est,  hoc  etiam  addition 
" quod  et  ipse  arbiter  juramen- 
tum  praestiterit  super  lite  cum 
omni  veritate  dirimend^u— vel 
si  de  arbitro  nihil  tale  fuerit  com- 
positum  vel  scriptum,  ipsae  autem 
partes  litem  manifestaveiint, 
quod  juranienti  nexibus  se  Uli* 
gaverint^  ut  arbitri  sententiae 
gtetun— sive  ab  initio  hoc  iul^rit 


abhis  scriptum>vel  pra&&t6mod» 
depoutum  dam  arbiter  eligeba* 
tur,  sive  post  definitivara  sen* 
tentiam  hoc  scriptum  inveniatur, 
" Quod  cum  sacramenti  religione 
ejus  audiendam  amplexi  sunt:** 
vel  "Quod  eaquae  statuta  vosx^ 
adimplere  juraverint/*— Sed  et 
si  ipse  solus  arbiter,  hoc  litigalo- 
ribus  poscendbus*—*— prscstiterit 
jurametitum,  «  Quod  cum  omni 
yeritate  Kti  libramenta  imponat." 
—In  his  omnibus  casibus  liceat 
vel  in  &ctiim,  vel  conditionem 
ex  lege,  vel  in  rem  utilem  insd- 
tuere  actionem,  secundum  quod 
&cti  qualitas postulaverit.  Cod. ]. 
5,t.  56,  S.4. 
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sufficient  to  maintain  an  action  on  the  award,  if  it  was 
only  for  the  payment  of  money :  but  if  the  award  was 
of  any  collateral  act,  there  was  no  means  of  compelling 
performance.^  It  was  however  held,  at  a  very  early 
period,  that  if  the  parties  "  promised"  to  one  another^ 
on  consideration  of  any  sum,  however  trifling,  to  per- 
form the  award,  an  action  might  be  maintained  on  such 
promise,  though  the  award  was  of  something  else  than 
the  payment  of  money.*  The  next  step  was  to  support 
an  action  on  such  an  award,  where  the  submission  was  ^ 
by  mutual  promises  onljr.  It  was  somewhat  later 
before  the  very  act  of  subsmission  was  considered  as 
implying  a  promise  in  itself  to  abide  by  the  determina- 
tion of  the  person  to  whom  the  matter  was  referred;  and 
that  an  action  mig^t  in  all  cases  be  supported  on  such 
a  submission.^ 

Though  the  submission  may  be  by  parol,  yet,  when 
it  is  reduced  into  writing,  it  must,  according  to  a  late 
decision  of  the  Court  of  King's  Bench,  be  on  paper 
suitably  stamped.. 

When  the  submission  is  in  writing,  it  is  most  conu 
monly  by  mutual  bonds,  given  by  the  parties  each  to 

■  That  is,  if  the  submission  be- 
in  the  form  of  a  simple  agree- 
inent,  the  stamp  must  be  an 
agreement  stamp  ；  ifby  indenture 
with  mutual  covenants^  a  deed 
8tam|^I  do  not  find  the  case 
ported  in  which  this  waa  decided, 
nor  do  I  recollect  the  name  of  it  ； 
but  I  was  in  Court  wh^n  Ihe 
point  was  decided. 


1  Per  Holt,  1  L.  Raymond, 

248. 

«  Gouldsborougfa,  92,  pi.  4. 

' 1  Ld*  RaynMMidf  m  一 
Squire  GreTille,  6  Mod.  35. 
3  Ld.  Raymond)  961,  965.  Vid. 
6  Mod.  222.  3  Ld,  Raymond, 
1039. 】 S^.  76. 

1  Vid.  Knox  v.  Simmonds^ 
3  Br.  259,  361.  • 
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the  other,  in  a  certain  sum  penal,  on  condition  to  be 
void  on  performance  of  the  award  ；  but  it  is' not  essen- 
tially necessary  that  they  should  be  so  given  ；  they  may 
be  given  to  a  third  person,  or  even  to  the  arbitrator 
himself"  and  they  may  be  given  by  other  persons  than 
the  parties  themselves,  who  will  incur  the  forfeiture  if 
the  parties  do  not  perform  the  award. 

>/or  is  it  necessary  that,  on  each  of.  the  bonds,  it 
should  appear  of  how  many  persons  the  parties  to  the 
submission  consist.  Thus,  where*  it  appeared  that 
there  were  three  brothers,  Richard,  Robert,  and  Wil- 
liam; that  their  father  had  devised  certain  lands  to  the 
two  latter,  and  that  several  disputes  arising  between 
them  and  Richard,  they  had,  by  bond,  submitted  to 
arbitration  ；  Richard  entering  into  a  bond  to  Robert 
and  William  jointly,  but  they  giving  him  separate 
bonds:  it  was  held,  aftei^  several  arguments  on  an 
action  brought  by  Richard  against  Robert,  that  the  sub- 
mission was  properly  made. 

The  submission  may  also  be  by  indenture  with  mu- 
tual covenants  to  stand  to  the  award/ 

It  is  usual,  in  articles  of  copartnership,  and  not  un- 
common in  other  agreements,  to  insert  a  provision  or 
covenant,  that  all  disputes  arising  between  the  parties 
relative  to  their  intended  transactions,  or  to  any  cove- 
nant in  the  articles,  shall  be  referred  to  arbitration « 
Whether  such  a  provision  shall  so  far  have  the  effect 
of  a  submission  as  to  be  a  bar  to  either  of  the  parties 

3  Vid.  36  H.  VI.  8.  22  Ed.      ^  Hayes  v.  Hayes,  Cro.  Car. 
IV.  35  a.  Owdy  v.  Gibbons,  433. 
Comb.  igo.      '  i  2  Mod.  73. 
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suing  the  other  on  any  matter  within  the  terms  or 
meaning  of  it,  without  having  first  had  an  actual  refe- 
rence, which  has  proved  ineffectual,  or  a  proposal  by 
the  plaintiff,  to  refer,  and  refusal  by  the  defendant,  has 
been  the  subject  of  contrary  decisions. 

In  an  early  case*  on  this  subject  the  question  seems 
not  so  much  to  have  been  whether  such  a  plea,  if  pro- 
perly applied,  would  have  been  valid,  but  whether  it 
clearly  appeared  that  the  subject  of  controversy  fell 
within  the  meaning  of  the  covenant  to  refer. 一 In  an  in- 
denture containing  several  covenants  there  was  a  pro- 
,viso  that  if  any  misunderstanding  or  controversy  should 
arise  in  future  by  reason  of  any  clause,  article,  or  other 
agreement  in  the  indenture  contained,  that  then  before 
any  suit  should  be  attempted,  the  parties  should  choose 
arbitrators  for  the  determination  of  the  dispute.  A 
bond  was  also  given  for  the  performance  of  covenants 
ccmtained  in  the  indenture :  the  defendant  being  sued 
on  this  bond  pleaded  this  proviso,  and  alleged  that  the 
dispute  and  controversy,  on  which  the  action  was 
brought,  arose  on  the  indenture.  The  court  held  the 
plea  was  defective,  because  it  did  not  specially  shew  on 
what  particular  article  the  controversy  aroise,  and  ena- 
ble them  to  judge  whether  the  matter  was  the  proper 
subject  of  reference  within  the  meaning  of  the  inden- 
ture. They  also  held,  that  the  words  of  this  proviso  did 
not  extend  to  bind  the  parties  to  submit  the  "  breach" 
of  every  covenant  or  article  in  the  indenture,  but  were 
confined  to  the  case  where  a  dispute  arose  on  the 
" construction"  of  any  covenant; 

«  Parmort  t.  Griffioa,  1  Leoo*  37. 
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^  But  in  a  later  case  it  was  expressly  decided,  thaOt 
such  an  agreement  cou^  not  alone  exclude  the  juris- 
' diction  of  a  court  of  law.  An  action  was  brought  on  a 
policy  of  insurance,  in  which  a  clause  was  inserted, 
thai  in  case  of  any  loss  or  dispute  about  the  policy,  it 
should  be  referred  to  arbitration.  The  plaintiff  in  his 
declaration  averred  that  there  had  been  no  reference  ； 

、 on  the  trial  at  Guildhall,  it  was  reserved  for  the  con- 
sideration of  the  Court  of  King's  Bench,  whether  the 

\  action  could  be  maintained  before  a  reference  had 
<  taken  place  ；  and  the  whole  court  were  of  opinion,  that 
if  there  had  been  a  reference  depending,  or  a  reference 
had  taken  place  and  been  determined,  this  might  have 
been  a  bar  to  the  action,  but  that  the  mere  agreement 
of  the  parties  could  not  exclude  the  jurisdiction  of  the 
Covirt.7 

' To  a  bill  filed  for  discovery  and  relief  against  frauds, 
the  defendant  pleaded,  that  the  plaintiff  and  he  had,  on 
the  15th  of  November,  1728,  executed  articles  of  co- 
partnership, by  which  they  |iad  covenanted  to  become 
joint  traders,  as  BlackwelKhall  factors,  for  eight  years, 
and  agreed  that  in  case  any  difference  should  arise  re- 
lating to  their  business,  or  with  respect  to  any  covenant 
in  the  articles,  it  should  be  referred :  and  averred  that 
all  matters  in  the  plaintiff's  bill  related  only  to  the  part- 
nership, and  that  they  had  never  been  submitted  to  ar- 
bitration, nor  had  the  plaintiff  ever  proposed  a  reference, 
or  nominated  any  person  to  be  an  arbitrator,  though 
the  defendant  had  offered  and  was  always  ready  to  sub- 
mit all  matters  to  arbitration. 


7  Kill  V.  HolUster,  1  Wils.  '  Wellington  t.  Mackintosh, 
129.  2  Atk.  585  (569).  • 
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i^Qfd  Hirdwicke  b  reported  to  have  disallowed  the 
plea,  not  because  he  thought  that  an  agreement  of  this 
kind  could  not  be  pleaded,  but  because  there  was  no 
power  in  the  present  instance  given  to  the  arbitrators  to 
examine  the  parties,  as  well  as  witnesses,  upon  oath. 
The  bill  was  to  obtain  discovery  and  relief  against 
frauds,  impositions,  and  concealments,  which,  with- 
out such  a  pcmer,  die  arbitrators  could  not  examine. 
If  tiie  plea  were  to  be  allowed  as  to  the  relief,  there- 
fore, it  conJd  not  as  to  the  discovery,  and  it  was  beneath 
the  dignity  of  the  court  to  admit  a  discovery,  in  order 
to  assist  the  arbitrators.  ^ 

In  a  subsequent  case,  also  of  a  bill  for  discovery  and 
relief,  where  a  sinular  plea  was  pleaded,  the  ^Master 
of  the  Rolls  asserted  that  this  opinion  of  Lord  Hard- 
wicke's  must  have  been  misreported,  because  the  par- 
ties could  not  give  the  arbitrators  suck  a  power.  There 
could  be  BO  doubt,  he  said,  that  the  parties  entering 
into  an  agreement  that  all  disputes  should  be  referred 
to  arbitration,  were  bound  by  such  agreement.  If  it 
had  been  actually  referred,  and  the  arbitrators  had 
found  the  examination  of  the  parties  insu 伍 cient^  they 
would  have  declined  to  determine,  and  then  the  juris- 
diction of  the  court  would  have  been  restored;  this  was  . 
an  answer  to  the  objection  that  the  plea  should  not  go  to 
the  discovery.  If  it  had  become  necessary  for  the  in- 
formation of  the  arbitrators,  that  there  should  be  a  dis- 
covery, the  bill  ought  to  have  stated  that  fact:  the  first 
appeal  must  be  to  ^ose  judges  pointed  out  by  the  arti- 
cles; if  they  could  not  determine  the  controversy,  they 
would  remit  it  to  the  court 

^  Renyon.  Halfbide  v.  Fenning,  2  Brown>  336. 
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But  in  a  later  case,  the  doctrine,  "  that  thrill  ought 
to  state  that  it  had  become  necessary  for  the  informa-. 
tion  of  arbitrators  that  there  should  be  a  discovery," 
has  been  over-ruled  ；  and  it  has  been  decided  that,  not- 
withstanding  such  a  clause  in  articles  of  agreement,  a 
bill  will  lie  to  obtaiil  a  discovery  for  the  purpose  of 
enabling  the  plaintiff  to  support  an  action  at  law. 

The  plaintiffs,  i  as  partners  in  the  Cornish  Copper 
Company,  in  the  bysiness  of  smelting  copper  ore,  filed 
flieir  bill  against  the*  defendants  as  partners  in  the 
Cornish  Metal  Company,  merely  praying  a  discovery, 
and  stating  that  by  articles  of  agreement  made  between 
the  defendants  on  behalf  of  themselves  and  the  rest  of 
the  Cornish  Metal  Company  on  the  one  p&rt，  and  seve- 
ral other  persons,  and  the  plaintiffs  in  the  Cornish  Cop- 
per Company,  on  the  other,  the  defendants  had  agreed 
from  time  to  time  during  the  term  of  seven  years  to 
deliver  to  the  Smelting  Company  a  certain  share  of  all 
the  "copper  ore  which  should  be  procured  or  purchased 
by  the  defendants  in  the  county  of  Cornwall,  in  cer- 
tain specific  proportions,  that  the  plaintiffs  should  smelt 
it,  and  dispose  of  it  in  the  manner  described,  and  that 
the  defendants  should  pay  for  it,  at  the  usual  times,  the 
customary  allo\(rance  being  first  made  in  the  manner 
particularly  described, ― and  th^t  no  copper  should  be 
delivered  by  the  defendants  for  the  purpose  of  being* 
manufactured  by  any  person  whomsoever  other  than 
the  Smelting  Company. ― The  bill  further  stated  that 
the  defendants  having  entered  into  partnership,  or  into 
some  contract  with  one  Thomas  Williams,  who  was 
then  concerned  in  smelting  and  manufacturing  copper 

1  Michel  tod  others  v.  Harris      «  Vez,  Jun.  129. 
and  othersy  4  Browne,  311. 
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ore  and  copper,  had  discontinued  delivering  copper  ore 
to  the  plaintiffs,  and  had  delivered  large  quantities  to 
the  account  of  Williams,  to  the  great  detriment  of  the 
plaintiffs,  in  direct  violation  of  the  agreement.— 
The  bill  particularly  charged  that  the  defendants  ought 
to  dUeauer  the  several  transactions  between  them  •  and 
Williams,  respecting  the  delivering  and  manufacturing 
of  such  copper  ore  and  copper,  and  ^  the  cpaantity  of 
copper  ore  so  by  them  had  and  purchased  during  the 
time  mentioned,  and  smelted  and  manufactured  at 
odier  works  and  mills  than  those  of  the  plaintiffs,  and 
the  value  and  amount  of  the  profits,  which  would  have 
arisen  to  them,  had  they  been  permitted  to  smelt 
and  manufacture  their  proper  shares,  according  to  the 
/  articles  of  agreement. 一 The  bill  likewise  charged  that 
the  defendants  had  in  their  custody  several  books,  pa- 
pers, accounts,  writings,  or  letters  respecting  such  mat- 
ters, and  tencKng  to  shew  that  some  such  agreement, 
as  alleged,  existed  between  them  and  Williams,  and 
that  from  these  it  would  appear  that  the  defendants 
had  sold  very  large  quantities  of  copper  ore  obtained 
within  the  county  of  Cornwall,  and  had  procured  it  to 


belonging  to  the  plaintiffs,  and  that  without  such'  a  dis- 
covery the  plaintiffs  were  totally  unajble  to  proceed  at 
law  against  the -defendants  to  recover  a  compensation 
for  such  breaches-  of  the  agreemeirt. 

The  defendants  pleaded  that  by  the  articles  of 
agreement  mentioned  in  the  bill,  h  was  agreed  that 
in  case  any  variance  or  dispute  should  at  any  time 
thereafter  arise  between  the  parties,  respecting  the 
construction  of  any  of  the  clauses  therein  contafaied,  or 
any  of  their  dealings,  or  transactions,  under  the  said 

•  C 
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articles,  or  in  consequence  of  such  dealings  and  trans* 
actions,  such  variance  or  dispute  should  be  referred  to 
arbitration  in  the  manner  particularljr  set  forth;  and 
they  averred  that  all  the  several  matters  respecting  which 
the  plaintiffs  sought  a  discovery  related  to  the  construc- 
tion of  clauses  in  the  said  articles  of  agreement,  or 
dealings  and  transactions  of  the  plaintiffs  or  defendants 
under  theln,  or  |n  consequence  them,  and  therefore 
they  pleaded  this  clause  in  bar  to  the  discovery  sought. 
一 The  counsel  who  argued  in  support  of  the  plea,  con- 
tended that  the  plaintiffs  had  not  by  their  bill  sufficiently 
and  clearly  stated  the  absolute  necessity  of  a  discovery 
of  the  several  matters,  so  as  to  proceed  to  a  reference 
to  arbitrators  ；  that  the  averment  of  the  clause  was  suf- 
ficient to  suppOTt  the  plea;  that  the  matters  in  dispute 
might  be  determined  by  the  award  of  arbitrators,  with- 
out resorting  to  law  ；  and  that  therefwe  the  plaintiffs 
were  not  entitled  to  the  aid  of  a  court  of  equity  for  the 
|>urpose  of  a  discovery  to  enable  them  to  proceed  in  an 
action  5  and  they  relied  on  the  authority  of  the  case  of 
Half  hide  and  Penning.  * 

The  counsel  for  the  plaintiffs  contended  that  the 
plea  was  bad  in  form  -  and  in  substance  ；  it  merely 
alleged  that  the  parties  were  bound  by  contract  to 
settle  matters  in  dispute  by  arbitration  ；  and  that  it 
ought  to  have  alleged  a  submission  to  arbitration  and 
a  reference  depending :  The  authority  of  the  case  of 
Half  hide  and  Penning,  they  said,  was  much  doubted; 
but  if  it  were  ever  so  decisive,  no  reliance  could  be  had 
on  it  in  the  present  case,  from  which  it  was  very  dif- 
ferent, as  the  bill  there  prayed  relief  as  well  as  disco- 
very* As  to  the  substance,  the  plea  did  not  meet'  the 
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case  made  by  the  bill,  which  Was  founded  on  certain 
frauds  committed  by  the  defendants,  which  were  out 
of  the  reach  of  the  articles.  It  would  be  impossible, 
they  said,  for  arbitrators  to  do  justice,  fof  the  bill 
sought  a  discovery  of  papers  and  writings  in  the  pos， 
session  of  the  defendants,  which,  without  the  aid  of  a 
court  of  equity  they  could  not  be  compelled  to  disclose, 
so  that  justice  would  be  completely  evaded,  if  the  plea 
were  allowed:  The  case  of  Wellington  and  Mackin- 
tosh, they  said,  was  precisely  in  point  ；  that  Lord  Hard- 
wicke  had  held  the  plea  in  that  case  to  be  no  bar  to  the 
discovery^  and  that  he  had  over-ruled  it  on  this  ground 
appeared  by  the  statement  in  the  register's  book :  They 
said  ftirther  thpt  such  a  plea  would  not  avail  at  law, 
unless  there  had  been  an  actual  reference,  in  support 
of  which  they  urged  the  authority  of  the  case  of  Kill 
snd  HoUister  before  mentioned,  •  O 

The  Lord  ChancellcM:^  observed,  that  in  the  cases  at 
Jaw，  scarce  a  hint  occurred,  where  an  agreement  of 
this  nature  had  been  set  up  as  a  bar  to  the  action  ；  but 
on  the  other  hand,  many  authorities  were  to  be  found, 
that  the  award  itself,  or  the  submission  to  an  award, 
might  be  pleaded;  and  on  such  a  plea,  the  Court 
examined  the  award. 一 In  the  present  case;  the  bill  did 
not  state  that  the  parties  were  unable  to  proceed  before 
the  arbitrators,  and  that  they  Could  not  have  the  effect 
of  this  covenant  in  the  articles  respecting  the  reference, 
for  want  of  a  discovery  ；  but  taking  no.  notice  of  that 
clause,  it  stated  a  variety  of  circumstances,  in  which 
the  defendants  had  violated  the  articles  of  agreement, 

3  Vide  ante*  page  14.  *  Loughborou^. 
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gnd  committed  fraudulent  acta  and  concealments  oa 
their  part,  to  the  detriment  of  the  plaintiffs,  and  called 
for  a  discovery,  not  for  the  purpose  of  going  before  ai^ 
bitratorsy  but  in  aid  of  an  action  at  law. ~ It  had  been 
objected,  that  the  parties  having  entered  into  a  cove- 
nant to  refer  matters  in  dispute  to  arbitration,  this 
court  ought  not  to  aid  such  an  action,  and  that  the 
covenant  would  be  a  ple^  to  aa  action  at  law;  and  that, 
therefore,  it  would  be  nugatory  for  this  court,  by^  com- 
pelling  a  discovery,  to  lend  its  aid  to  an  action,  which 
must  be  completely  barred  by  such  a  plea.  一 He  could 
not  adopt  this  opinion. 一 In  the  case  before  Lord  Hard- 
wicke,  relief  as  well  as  discovery  prayed;  it  was  a 
singular  case,  and  whatever  reason  the  reporter  had  in- 
serted as  his  Lordship's  ground  of  decision,  the  plea 
was  over- ruled,  and  agreed  with  th^  case  at  law  which 
had  been  cited.-  Had  the  parties  proceeded  to  a  refer- 
ence, and  an  award  had  been  actually  made,  the  award 
might  ^ill  have  been  examined,  or  impeached  in  this 
court  on  equitable  grounds. 一 The  present,  was  a  case 
where  no  reference  had  been  made,  and  where  the  bill 
merely  sought  a  discovery  in  ord^r  to  aid  the  parties  in 
proceeding  at  law,  and  the  plea  was  in  truth  a  plea  to 
the  action  9  and  unless  it  could  hold  as  a  bar  to  the  ac- 
tion itself,  it  could  not  prevail  here  ；  and  on  this  ground 
the  plea  must  be  over-ruled. 

And  parties  cannot  be  precluded  from  pursuing  their 
right  in  the  ordinary  course,  by  any  restriction  laid 


» Kill  V.  Holfister,  1  Wils. 
139. 

。 The  Reporter,  in  a  note, 
says,  "  a  plea  of  this  nature  was 
orer-niled  in  the  Exchequer,  in 


Satterly  v.  Robinson,  Dec.  17, 
1 79 1  •"  [8  T.  R.  139.  Thompson 
and  another  v.  Charnocki  6  Vcz. 
jun.  815.  Street  v.  Rigby.] 
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upon  them  by  another  from  whom  they  derive  their 
tittle  to  the  subject  in  dispute  as  if  a  testator  direct, 
that  whatever  controversies  shall  arise  on  the  construc- 
tion of  his  will,  they  shall  be  decided  by  such  and  such 
arbitrators  ；  the  legatees,  or  parties  claiming  under  the 
wiU，  may,  notwithstanding,  have  them  decided  at  law, 
if  they  think  proper.  ^ 

AU  the  cases  of  awards,  reported  in  the  books  for  a 
long  series  of  years,  s^pear  to  have  been  made  oa 
submissions,  by  one  or  other  of  these  methods,  by  the 
act  of  the  parties  only  ；  but  when  mercantile  transac- 
tions came  to  be  frequently  the  subject  of  discussion  in 
the  courts,  it  was  soon  found  that  a  judge  and  a  jury 
were  very  unfit  to  unravel  a  long  and  intricate  account, 
and  it  therefore  became  a  practice,  in  cases  of  that 
kind,  and  others  which  seemed  to  be  proper  for  the 
same  tribunal,'  to、  refer  the  matters,  by  consent  of 
parties,  under  a  rule  of  nisi  prius,  which  was  afterwards 
made  a  rule  of  that  court  out  of  which  the  record 
proceeded,  arid  performance  of  the  award  was  enforced 
by  process  of  contempt.  This  practice  does  not  appear 
to  have  begun  before  the  reign  of .  Charles  IL  for  the 
reports  of  that  period  shew,  that  it  was  not  before  the 
latter  end  of  that  reign  that  the  courts  granted  their 
interposition  without  reluctance  ；  ind  in  more  instances 
than  one  a  judge  is  stated  to  have  said,  that  these  re- 
ferences were  but  newly  introduced,  and  he  niever 
knew  any  good  to  arise  from  them.  But  their  utility 
was  so  well  felt  a  short  time  afterwards,  that,  in  the 
reign  of  William  IIL  in  imitation  of  them  a  statute* 

， Diet,  per  Powys  J.  10  Mod.      •  9  and  10  W.  III. c.  15,  s". 
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was  made,  reciting,  that  ^It  had  been  found,  by  ex- 

*  perience,  that  references,  made  by  the  rule  of  court, 

*  had  contributed  much  to  the  ease  of  the  subject,  in 

*  determining  controversies  ；  because  the  parties  became 
<  thereby  obliged  to  submit  to  the  award  of  the  arbi- 
《 tratorsy  under  the  penalty  of  imprisonment  for  their 

*  contempt,  in  case  they  refused  submission  ；  and 
" enacting,"  *  for  promoting  trade,  and  rendering  the 
《 awards  of  arbitrators  the  more  effectual  in  all  cases, 

*  them  by  merchants  and  traders,  Or  others,  concerning 

*  matters  of  account  or  trade,  or  other  matters,  "  That 
" it  shall  and  may  be  kMcful  for  all  merchants  and 

traders,  and  others,  desiring  to  end  any  controversy, 
suit,  or  quarrel,  controversies,  suits,  or  quarrels,  for 
" which  there  is  no  other  r^edy  but  by  personal 
" action  or  suit  in  equity,  by  s^rbitration,  to  agree  that 
( ' their  submission  of  their  suit  to  the  anoatd er  umpirage  of 
" any person  or  persons,  should  be  made  a  rule  of any  of 
" Majesty*  s  courts  of fecord  which  the  parties  shallcfume^ 
" and  to  insert  such  their  agreement  in  their  submission, 
*f  or  the  condition  of  the  bond  or  promise,  whereby  they 
" oblige  themselves  respectively  to  submit  to  the  award 
or  umpirage  of  any  person  or  persons  ；  which  agree- 
ment being  so  made  and  inserted  in  their  suhmisiion  or 
Promis^y  or  condition  of  their  respective  bonds >  shall  or 
" may,  upon  producing  an  affidavit  thereof,  made  by 
" the  witnesses  thereunto,  or  any  one  of  them,  in  the 
" court  of  which  the  same  is  agreed  to  be  made  a  rule 
of  court,  and  reading  and  filing  the  said  affidavit  in 
court,  be  entered  of  record  in  such  court,  and  a  rule 
shall  thereupon  be  made  by  the  said  court,  that  the 
parties  shall  submit  to,  and  finally  be  concluded  by 
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" the  arbitration  or  umpirage  whiph  shall  be  made 
" concerning  them,  by  the  arbitrators  or  umpire,  pur* 
" suant  to  such  submission  ；  and  in  case  of  disobedience 
" to  such  arbitration  or  umpitage,  the  party  neglecting 
" or  refusing  to  perform  and  execute  the  same,  or  any 
" part  thereof,  shall  be  subject  to  all  the  penalties  of 
" contemning  a  rule  of  court,  when  he  is  a  suitor  or 
" defendant  in  such  court;  aiujl  the  court,  on  motion, 
" shall  issue  process  accordingly." 

It  has  been  lately  decided  by  the  Court  of  King's 
Bench  that  an  award  made  under  a  verbal  agreement 
to  refer,  is  not  within  the  meaning  of  this  statute,  and 
in  such  a  case  they  refhsed,  though  both  parties  con- 
sented, to  make  a  submission.a  rule  of  court;  aUegitig 
that  the  statute^  requiring  the  agreement  to  Jj^  inserted 
in  the  submission,  did  not  extend  to  it. 

Where  parties  have  come  to  trial  in  a  cause  de- 
pending in  one  court,  they  may  submit  to  arbitration, 
and  agree  that  their  submission  shall  be  made  a  xule  of 
another:  This  lately  happened  in  the  Exchequer,  where 
it  Dm  agreed  that  the  submission  should  be  made  a  rule 
of  the  Court  of  King's  Bench:  and  the  Court  of  Ex- 
chequer, on  an  application  made  to  them  for  relief  by 
one  of  the  parties,  refused  to  interpose  on  the  ground 
that  they  had  no  jurisdiction,  and  said  the  application 
must  be  to  the  Court  of  King's  Bench,  of  which  the 
submission  had  been  made  a  rule/ 

When  the  submission  is  according  to  the  provisions 
of  this  statute,  the  court  will  compel  a  witness  to  it, 

。 Ansell  V.  Evans^  7  Term  •  i  Chapman  v.  Lansdown,  1 
Rep.  1  •  Anstruth.  Rep.  Exch.  373. 
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to  make  an  affidavit  of  it,  in  order  to  enforce  the 
award:  for  though  the  words  of  the  statute  be  not 
compulsory,  the  very  nature  of  the  thing  gives  the 
court  a  jurisdiction  over  the  witness.  The  act  of  par- 
liament has  appointed  only  this  way1?y  affidavit,  and 
•  a  witness  must  not  be  ； permitted  to  evade  it  by  his 
refusal:  a  witness  to  a  bond  is  compelled,  by  a  subpxna^ 
to  give  evidence  of  the  execution-;  and  every  mai>  Miio 
subscribes  his  name  as  a  witness  to  an  instrument,  un- 
dertakes, by  implication,  to  give  evidence  at  a  proper 
time,  and  in  a  proper  manner:  no  objection  to  this 
arises  from  the  suggestion  that  the  award  was  unfairly 
made,  and  that  the  party  has  no  other  means  of  pre- 
venting the  submission  from  being  made  a  rule  of 
court:  th^ hardship  of  ^< particular  case  must  not  be 
permitted  to  vary  a  rule  founded  on  general  principles 
of  utility. 

But  in  order  to  found  the  application  for  a  rule 
against  the  Witness  to  make  the  affidavit,  it  seems  to 
be  necessstry  to  lay  before  the  court  some  circumstance 
to  satisfy  them  of  the  probability  of  his  hieing  a  wit- 
ness ； as  an  affidavit  of  his  having  acknowledged  that 
he  was;  or  an  affidavit  of  the  party  applying,  that  he 
really  is  so. 

Such  an  application  is  not  frequently  necessary,  and 
therefore  it  does  not  appear  whether  the  rule  granted 
in  consequence  of  it  may  be  absolute  in  the  first  in- 
stance, or  must  be  only  a  rule  to  «hew  cause.  The  few 
cdses  that  arc  reported  have  been  of  rules  of  the  latter 

\  Clark  V.  Elwick,  1  Str.  1,  2.      « Vid.  Bames,  58. 
10  Mod.  332,  333： 
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It  is  not  necessary  that  the  agreement  to  make  the 
submission  a  rule  of  court  should  be  part  of  the  con- 
dition, or  that  it  should  be  actually  signed :  if  it  be 
written  under  the  condition,  and  the  subscription,  by 
affidavit,  appear  to  have  been  made  before  the  execu- 
tion of  the  bond,  the  court  will  take  it  to  be  part  of  the 
submission,  as  an  indorsement  by  way  of  defeasance  is 
part  of  a  deed/ 

If  the  application  be  on  behalf  of  one  of  the  parties, 
and  it  appear  by  the  bond  of  the  other,  produced  in 
court,  that  it  was  executed  by  him,  the  motion  will  be 
granted  of  course  ；  the  consent  of  the  latter  appears  by 
the  execution  of  the  bond.* 

A  submission  was  by  bond,  and  m  the  end  of  the 
condition  was  this  clause :  "  And  if  the  obligor  shall 
consent  that  this  submission  be  made  a  rule  of  court, 
then,  Sic."  A  motion  to  make  this  submission  a  rule  of 
court  was  opposed,  on  the  ground  that  these  words  do 
not  imply  his  consent  ；  but  that  if  he  chose  to  forfeit  his 
bond,  he  might  prevent  its  being  made  a  rule  of  court : 
the  words,  however,  were  considered  by  the  court  as  a 
sufficient  indication  of  consent,  because  they  could  have 
been  inserted  for  no  other  purpose,  and  the  motion  was 
accordingly  granted.* 

But  if  the  agreement  be  only  that  the  "  award"  shall 
be  made  a  rule  of  court,'  that  is  not  sufficient,  it  is  said, 
to  ground  an  application  to  have  the  "  submission" 
made  a  rule  of  court/ 

4    Carter    v.    Mansbridges  III.  1  Salk.  72.  Comyns,  ri4, 

Barnes,  55.  I  Lord  Raym.  674. 

*  Rudd  V.  Coe,  Banies,  55.  7  3  Barnardiston,  K.  B.  16S. 

*  Baily  V.  Chccscly,  13  W.  Str.  1178.  [3  East,  603.  Pedlcy 

V.  Westmacot^  contra."] 
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|f  a  cause  be  referretl  by  consent  at  nisi  prius,  in 
London  ot  Middlesex,  application  must  be  made  for 
the  order  of  nisi  prim,  to  the  clerk  of  nisi  prim  ；  if  on 
the  circuit,  to  the  judge's  associate,  whose  business  it  is 
to  draw  it  up :  and  tl^  attorneys  ought  to  set  down  the 
names  of  the  witnesses  proposed  to  be  examined  on  the 
?«ference,  on  a  piece  of  paper,  and  deliver  it  to  the 
crier,  who  will  swear  them  at  the  bar  of  the  court, 
Qthenvise  they  must  attend  a  judge  to  be  sworn/ 

It  was  formerly  held^  that  the  staying  of  a  cause  was 
necessarily  implied  in  a  reference;  and  even  that  if  one 
of  the  parties  to  a  suit  said  he  would  refer  the  matter  to 
such  a  one,  the  cause  must  stay  of  course  ；  because, 
says  Twisden,  that  man  is  made  judge.  But  it  wto 
afterwards  declared  by  Lord  Chief  Justice  Holt,  that 
all  the  judges  of  the  King's  Bench  had  made  a  rule, 
that  no  reference  whatever  of  any  cause  depending  in 
that  court  should  stay  the  proceedings,  unless  it  was  ex- 
pressed in  the  rule  of  reference  to  have  been  so  agreed.* 

The  extent  of  the  submission  may  be  va， 
s^!^a^o!u^  rious  according  to  the  pleasure  of  the  parties  ； 
it  may  be  of  one  particular  matter  only,  or 
pf  majny,  or  of  every  subject  of  litigation  between  them  ； 
but  what  extent  shall  be  given  to  the  particular  words 
of  it  will  be  more  properly  discussed  in  another  place. 

It  is  usual,  and  even  necessary,  to  fix  a  time  within 
which  the  arbitrators  shall  pronounce  their  award  ；  for 
on  the  one  hand,  a  delay  is  necessary  for  instructing  the 

«  I  Compton,  26S.   Itnpe，,      。  1  Mod.  34. 
57K  1  0  Lord  Raym*  r«9. 
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sfffoitrators,  and  putting  the  question  in  a  ccmdition  of 
being  determined;  and  on  the  other  the  time  ought  to 
be  limited,  because  it  tix>uld  not  be  just,  that  h  dhould 
be  in  the  power,  either  of  arbitrmtors  or  of  ^  parties, 
to  put  off  the  fin  il  decision  for  ever, ' 

The  submission,  being  the  voluntary  agree- 
ment of  the  psgrties,  the  words  of  it  must  be  ^^^l'^!^ 
so  understood  as  to  give  a  reasonable  con- 
struction to'their  meaning,  and  to  make  their  intention 
prevail :  therefore,  where  the  submission  was  by  deed, 
rehearsing  that  each  of  the  parties  was .  bound  to  the 
other  in  a  sum  of  100/.  and  they,  by  the  same  deed, 
granted,  that "  if  each  of  them  should  stand  to  the  award 
6f  A.  B.  then  the  obligation  of  him  who  performed  the 
award  shonld  be  void,  and  that  of  him  who  did  not 
should  be  in  full  force:"  and  it  was  objected,  that  this 
sabmiasion  was  void,  because  it  imported  that  each  of 
them  was  bound  for  the  performance  of  the  award  by 
the  other.  This  construction  was  rejected  as  absurd 
and  nonsensical,  and  contrary  to  the  plain  meaning  of 
the  parties :  and  it  was  held,  that  the  words,  "  ！ f  each 
of  them  shall  stand,"  Sec  should  be  taken  in  the  same 
sense  as  if  the  submission  had  been  expressed  thus, 
" that  the  one  was  bound  to  the  other,  and  the  other  to 
hixnf  each  that  himself  should  stand  to  the 'award,  if 
not,  his  obligation  to  be  in  full  force., 

So,  where  the  condition  。f  a  bond  was  to  stand  to 
the  award  of  two  arbitrators,  with  a  proviso  that  it 
should  be  made  on  or  before  the  23d  of  January  ；  but 
if  the  arbitrators  should  not  agree  on  the  award,  that 

«  Doiaat.  1  vol.  ^24.  3  39  H,  6.9.b.  Iha. 
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then  they  should  choose  an  indifferent  man,  and 《' they'' 
should  stand  to  the  final  end,  determination  and  judg- 
ment, ^hich  he  should  give- on  or  before  the  28th  of 
Jaauary,  under  his  hand  and  seal :  it  was  seriously 
argued,  that  the  last  pronoun,  "  they,"  not  having  im- 
mediately before  it  any  antecedent,  to  which,  in  the 
grammatical  order  of  the  sentence,  it  could  be  referred, 
applied  to  the  arbitrators,  who  were  to  perform  the 
award  of  the  umpire  ；  but  good  sense  prevailed  over  this 
objection,  and  the  court  held  that  it  should  be  referred 
to  the  parties  themselves/ 

Where  the  submissioil  was  to  the  award  of  four 
men  by  name,  "  so  as  the  same  award  be  made,  and 
delivered  up  in  writing  by  them,  or  any  three  of  them:" 
it  was  not  till  after  several  solemn  arguments,  that  the 
court  were  prevailed  on  unanimously  to  hold,  that  these 
words  gave  an  authority  to  any  three  of  the  arbitrators 
named  to  make  the  award,  the  latter  words  being  ex- 
planatoiy  of  the  meaning  of  the  parties  in  the  former : 
that  though  in  technical  exactness  the  "  same"  award 
referred  to  the  former  part  of  the  sentence,  and  might 
be  taken  to  mean  the  award  made  by  four,  yet  as  this 
construction  would  render  the  latter  words  perfectly 
useless,  it  must  be  rejected,  and  the  obvious  meaning 
of  the  parties,  on  the  whole,  adopted:  that  the  "  same" 
award  should  be  referred  to  the  thing,  and  not  to  the 
person  ；  so  that  .it  should  be  interpreted  "  the  same" 
award  of  the  same  things,  to  be  made  by  the  said  arbi- 
trators, or  any  three  of  them/ 


•  Butler  V.  Wigge,  2  Keb. 
304.  1  Saund.  65. 

*  Vid.  1  Rol.  Rep.  375.  Cro. 
Jac.  400.  Bridgeman,  91.  Mo. 
W9.  3  Bulstr.  63.  1  Bulstr.  123， 


】23.  Brownlow,  112.  Yelv.  203. 
Cro.  Jac.  277.  The  cases  of  Sal- 
lows V.  (Girling,  and  Berric  v. 
Perric. 
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The  reader,  perhaps,  anticipates  the  observation,  that 
a  mind  unacquainted  with  the  histwy  of  legal  chicane, 
will  hardly  be  able  to  conceive  that  a  doubt  could  be 
raised  on  the  subject. 

Where  there  is  a  repugnancy  in  the  words  of  any 
part  of  the  submissicm,  the  latter  shall  be  rejected,  and 
the  former  stand:  as  if  the  condition  of  a  bond,  dated 
the  16th  of  March,  be  to  stand  to  an  award,  with  a  pro- 
viso that  it  be  made  on  or  before  the  last  day  of  "  this 
instant"  month  o£  "  April;"  here,  as  no  month  can 
answer  to  the  description  of  this  "  instant  month,"  but 
that  in  which  the  words  are  used,  namely  March,  the 
wokIs  of  "  April"  shall  be  rejected  ；  for  there  is  nothing 
to  determine  them  to  the  next  April,  any  more  than  to 
the  April  of  any  other  year:  therefore,  if  the  award  be 
not  made  till  the  last  day  of  April,  or  indeed  at  any  time 
after  the  last  of  March,  it  will  be  made  at  a  time  out  of 
the  submission,  and  therefore  of  no  effect  ；  but  had  it 
been  "  on  or  before  the  last  day  of  April,"  without  the 
words,  "  of  this  instant,  month,"  in  order  to  avoid  the 
uncertainty,  it  should  have  been  taken  to  mean,  the 
April  of  the  same  year/ 

All  kind  of  authority  is  in  its  nature 
revocable,  though  made  irrevocable  by  "^"^w^cT^ 
express  words;  therefore,  if  one  of  the 
parties,  before  the  making  of  the  award,  or  before  the 
expiration  of  the  time  for  making  it,  revoke  the  au- 
thority of  the  arbitrators,  the  latter  cannot  proceed; 
or  if  they  do,  the  party  revoking  is  not  bound  to  per- 
form their  award,  but  may  plead  the  revocation  in  bar 

6  Sherry  v.  Richardson,  Pepham,  15,  16. 
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of  an  action  on  the  award  itself;  or  he  may  himself  re- 
cover against  the  other,  in  an  action  for  the  original 
cause  of  dispute: " ~ and,  in  this  respect,  our  law  cor- 
responds  with  the  civil  law?  But  if  one  on  one  side, 
and  two  on  the  other,  submit,  one  of  the  two  cannot 
revoke  the  authority  of  the  aibitrator  without  the 
other;  for  being  jointly  given,  it  must  be  jointly  taken 
away." 

If  the  submission  be  merely  verbal,  the  revocation 
may  be  so  too;  "  I  discharge  you  from  proceeding  any 
further,"  said  to  the  arbitrators,  will  be  sufficient.  But 
if  the  submission  was  by  deed,  so  also  must  the  revo- 
cation be,i  according  to  that  general  principle  of  law, 
that  every  power*  authority,  or  obligation,  must  be 
discharged  with  the  same  solemnities  with  \Vhich  it  was 
constituted. 

This  principle,  however,  applies  only  to  the  case 
of  an  express  revocation;  it  does  not  extend  to  that 
which  must  necessarily  be  implied  by  construction  of 
law,  from  another  act  of  the  party;  for  a  collateral  act 
may  sometimes  amount  to  a  revocation  of  the  authority 
of  the  arbitrators*  Thus,  if  a  woman,  while  sole, 
submit  to  arbitration,  and  marry  before  the  making  of 
the  award,  or  before  the  expiration  of  the  time  for 
making  it,  the  marriage  is  a  revocation;  because,  by 
that,  all  the  personal  property  of  the  wife,  and  a  per- 


7  Ff.  1.  4.  t.  8. 8.  27.  v.fin. 

«  5  Ed.  4.  3.  b.  8  Co.  82.  a.  Br. 
Arb.  35.  31  H.6.  30.  a.  28  H，  6. 
6.  b.  6  H.  7.  10.  28  H.  6.  6. 
Fitzh.  5 1,  a.  Br.  44.  b. 


•  Barker  v.  Lees,  2  Keb.  64,79. 

1  43  E.  3.  9.  Fitzh.  52.  b.  vid. 
8  Co.  80.  b. 

«  Unumquodque  dissolvitur  eo 
ligamine  quo  ligatur. 
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manent  interest  in  her  real  property,  which  would  be 
bound  by  the  award,  vests  in  the  husband? 

So,  where  a  man  brought  an  ejectment  against  aoother, 
to  recover  a  mill  of  which  the  latter  was  in  possession, 
the  defendant  suffered  judgment  to  be  entered  by  "  nil 
dicit;"  but  afterwards  they  agreed  to  refer  the  question^ 
" Who  should  have  it,"  and  other  matters  which  were 
in  difference  between  them,  to  arbitration  by  bond.  The 
plaintiff,  in  the  ejectment,  before  the  expiration  of  the 
time  limited  for  making  the  award,  sued  out  an  "  habere 
&cia$  possessionem"  on  the  judgment,  and  had  the  mill 
delivered  to  him  ；  and  on  an  action  of  debt  being  brought 
on  the  submission  bond,  it  was  held,  that  by  taking 
away  the  subject  of  the  arbitration,  he  had  taken  away 
the  possibility  of  making  the  award/ 

In  the  year  books,  a  distinction  is  taken  between  a 
submission  by  obligation,  and  a  submission  without 
•  obligation.  In  the  first  case  it  is  said,  that  the  obligor 
cannot  dischaq^  the  arbitrator,  because  he  is  bound 
to  stand  to  his  award;  but  that  in  the  latter  it  is  other- 
wise.' Lord  C.  J.  Coke  explains  this  distinction  in  this 
way;  that  in  both  cases  the  authority  of  the  arbitrator 
may  indeed  be  revoked;  but  that  where  the  submission, 
is  iinthout  obligation^  the  party  revoking  loses  nothing; 
whereas,  in  the  other  case,  he  forfeits  the  penalty  of 
his  bond :  for  by  countermanding  the  authority  of  the 
arbitrators,  he  has  not  fulfilled  the  condition,  by  stand* 
ing  to,  and  abiding  by  their  award;  and  because,  when 
a  man,  by  his  own  act,  renders  the  condition  of  the 

, •  Wm.  Jones,  388.  3  Keb.  9.   Jones,  134. 
4  Qreen  v.  Taylor,  Sir  T.      '  5  Ed.  4.  3.  b. 
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bond  impossible,  the  bond  becomes  single,  as  if  no  con- 
dition had  been  annexed/ 

This  difference  in  the  effect  of  a  revocation  in  the 
two  cases,  was  certainly  good  law  at  the  time,  when  it 
was  held,  that  no  action  could  be  maintained  on  an 
award  of  a  collateral  thing  made  ixx  consequence  of  a 
parol  submission  ；  but  now  that  it  is  held,  that  an  action 
may  be  maintained  on  such  an  award,  it  may  reasona- 
bly be  supposed  the  cotirtsi  would  also  sus^n  an  action 
on  the  case  for  cotintermanding  the  authority  of  the 
arbitrator,  A  case  is  reported  ii>  two  books,  in  one  of 
which  a  doubt  is  expressed,  whether  all  being  by  parol, 
the  plaintiff  could  maintain  that  action,  or  have  any- 
other  remedy  ；  but  that  is  evidently  nothing  more  than 
a  loose  note  of  the  reporter,  and  the  pleadings  are  there 
very  inaccurately  stated.  In  the  other  book/  the  case 
is  reported  at  length,  and  the  manner  of  the  pleadings 
distinctly  given;  the  breach  being  assigned  in  a  discharge 
by  the  defendant  of  the  arbitrators  from  making  any 
award;  and  the  judgment  of  the  court,  without  much 
hesitation,  in  favour  of  the  plaintiff. 

The  rule  of  the  civil  iaw  is,  that  when  the  arbitrator 
is  discharged  by  one  of  the  parties,  or  prevented  by  his 
act  from  making  his  award,  then,  if  a  penalty  was  not 
added  to  the  submission,  the  opposite  party  should  have 
a  remedy  similar  to  our  action  on  the  case.*  • 

•  Vynior's  case,  8  Co.  82.  a.  tetur.  £t  si  quia  presens  arbitrum 
Brownlow  62.  2d  part  290.  senteiitiamdicereprohibuit,p<£iia 


7  Newgate  V.  Degelder,  18 
Car  12.  1  Sid.  281. 

8  2  Keb.  10,  20,  24. 

0  Si  quis  litigatorum  defuerit: 
quia  per  eum  factum  est,  quo 
Tninus  arbitretur,  poena  commitV 


committetur.  Sed  si  poena  non 
fuisset  adjecta  compromisso,  sed 
simpliciter  aententia  atari  quis' 
promise  rh:  incertiadversus  eum 
forct  actio.-»-Ff.  1.  4,  t.  8.  s,  27. 
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If  one  of  the  parties  first  revoke  the  authority  of  the 
arbitrators,  and  afterwards  request  them  to  make  an 
award,  that  will  not  save  the  forfeiture.  But  where 
the  submission  limits  no  time  for  the  making  of  the 
award,  that  shall  be  understood  to  be  within  convenient 
time;  and  if  in  such  a  case  the  party  request  them,  and 
they  do  not,  a  revocation  afterwards  will  be  no  breach  ) 
of  the  submission.^ 

One  party  may  aho  revoke  with  consent  of  the 
other;  but  consent  after  the  revocation  will  not  save 
the  penalty  of  the  bond.* 

In  the  case  too  of  a  revocation,  by  the  marriage  of 
a  feme  sole,  if  the  husband  and  wife  submit  again,  the 
courts  will  not  encourage  the  oppo$ke  party  in  suing 
for  the  foxfeiture.^ 

There  may  be  several  acts  done  by  either  of  the 
parties  before  the  aWard  made,  which,  though  they 
cannot  properly  be  called  a  revocation^  yet  amount  to 
a  breach  of  the  sutMnission.  Thus,  iVhere  a  man  sub- 
mitted to  pay  such  cdsts  as  should  be  stated  by  arbi- 
trators chosen  indifferently  by  the  parties,  it  was  held 
to  be  a  breach  in  him  not  to  have  carried  in  his  bill  to 
the  arbitrators,  because  he  was  the  cause  that  xio  award 
was  made/ 

Whether  the  parties  may  revoke,  when  the  sub- 
mission is  by  rule  of  court,  by  consent  at  nisi  prius,  or 
in  pursuance  of  the  statute  of  William,  it  is  immaterial 
formally  td  lay  down.  It  has  been  seen,  that,  in  the 
latter  case,  the  courts)  have  made  the  submission  a  rule 


*  Baldwtiy  Oi»t^，  I  Vent 
71. 
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of  court,  notwithstanding  the  opposition. of  the  parties; 
and,  in  both  cases,  they  will  puaish  as  a  contempt  any 
act  by  which  the  arbitrators  are  disturbed  or  hindered 
from  making  their  awatd/  Thus  where  a  matter  was 
refeired  by  consent  at  tii^i  prius  to  the  thre^  foremen  of 
the  jury;  and  before  the  award  was  made, )  one  of  the 
parties  served  the  arbitrators  with  a  subpoena,  out  of 
Chancery,  which  hindered  them  proceeding  U)  make 
an  award;  the  court  held  this  to  be  a  breach  of  the 
rule,  and  granted  a  rule  to  shew  cause  why  an  attach- 
ment should  not  go  against  him.** 

In  the  civil  law  the  better  opinion  seems  to  have 
been,  that  if  the  party  to  a  submission,  while  the  matter 
was  before  the  arbitrator,  .appealed  to  the  ordinary 
courts  he  forfeited  the  penalty."  (a) 


*  Vid.  1  Cromp.  Pract.  262. 
[Vid.  Milne  and  others,  As- 
signees, &c.  V.  Omrix,  i  l^t, 
608.]  「 

*  Davila  v.  Almanza,  1  Satk. 
73.  - 

7  Si  quis  rem,  de  qua,^  com- 
promissum  sit,  in  judicium  de- 
ducat;  quidaiDr  dicunt,  prxtxu'etu 
non  intervenire  ad  cogenctum 
arbitruin  aententiam  dicore  ：  quia 


jam  poena  non  potest  esse,  atque 
si  solutum  lest  compromissum . 
Sed  ^  hoc  ol^tinuerit;  futurum 
est)  ut  in  potestate  ejus  quern 
po&nitet  compromisisse,  sit  com  - 
promissum  eludere*.  Ergo  ad- 
versus  eum  poena  committenda 
est,  lite  apud  judicem  suo  or- 
dine  perag6nd&.  £f.  1.  4，  t.  8,  s. 
30. 


(a)  In  the  state  of  Pennsylvania  a  mode  of 

jy^ttAmtnon  ipf  rule  reference  unknown  to  the  law  of  England,  and 
of  Court  tn  Penmynanta' 

attended  by  certain  peculiar  effects  was  intro- 
duced by  an  act  of  assembly  in  the  year  1705.  The  third  section  of 
thiaact  proyides  "  That  in  all  cases  where  the  plaintiff  and  defen- 
" dant  having  mutual  accounts  to  firoduce  one  againat  another, 
" [1]  shall  by  themselves  or  attorneys  or  agents  consent  to  a  rule  of 

" court 
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， court  for  referring  the  adjustment  thereof  to  certein  persons 
" miUuaUy  chosen  them  in  often  courts  f2]  the  award  or  report  of 
" such  Kferees  being^  made  according  to  the  submission  of  the 
" parties  and  appnrved  of  by  the  court,  [3]  and  entered  upon  the 
" record  or  roll,  •hall  have  the  same  effect^  and  shall  be  deemed  and 
" taken  to  be  as  available  in  -09  verdict  g^ven  by  twelve  men, 
" [4]  and  the  party  to  whom  any*  nan  or  gums  of  money  are  thereby 
" atoarded  to  be  fiaidy  shall  have  judgment  or  a  Scire  Facias  for  the 
^  recovery  Acrcof  〔5]  as  the  case  may  require,  and  ds  b  herein 
" before  directed  concerning  sums  found  and  settled  by  a  jtny,  taay 
" law  or  usage  to  the  contrary  of  this  in  any  trise  notwithstand- 
"化 g:,"  一 

[1]  In  xohat  ease*  The  language  of  this  clause  evidently  con- 
<Ae  rule  u  granted  fines  the  particular  remedy  to  cases  in  which 
the  parties  have  account9 against  each  other;  and  the  usual  intricacy 
of  such  accounts^  which  a  jury  Ibr  the  most  part  is  incompetent  to 
(fiaentaDgle,  iurm^hes  a  satisfactoty  reason  for  referring  them  to 
the  patient  and  informal  examination  of  art>itrators.  But  la# 
has  been  extended  l>y 'construction  not  only  to  every  other  cause  of 
ftttioi^  bat  to  cases  in  which  there  is  no  mutuality  of  demand  ；  3o 
that  «t  tMs  day  there  b  no  species  of  civil  controversy  known  to  the 
law  of  Peniisylvailia  for  the  adjustment  of  which  the  parties  may 
not  call  in  aid  this  act  of  assembly.  In  Primer  v.  Kuhn,  1  Dall.  456. 
a  case  which  turned  upon  a  different  section  of  this  law,  the  court 
say,  "  There  i&another  clause  in  the  defalcation  act  which  provides 
" that  where  a  plaintiff  and  defendant  have  accounts  to  produce  one 
" against  another  they  may  refer  them  and  the  report  bf  the  rc- 
" ferees  shaJt  have  the  effect  of  a  verdict  ；  now  ahhough.  *he 
" words  are  confined  to  the  esse  of  accounts,  yet  the  <^n8tructiDik 
" of  the  act  has  tiberally  extended  the  right  and  benelit  of  such  a 
" reference  to  every,  other  caute  of  acHon" 

So  in  Austin  v.  Snow*s  iestee^  in  error,  2  DaA,  ！  57.  where  the 
objection  to  the  judgment  below  was  that  the  referees  had  found 
for  the  plaintiff  in  ejectment  with  costs  1)ut  without  idamages,  the 
court  say  that "  the  usage  of  referring  ejectrnfMa-M  well  as  accounts 
" b  very  artcient,  and  it  has  been  the  constant  usage  to  confirm 
" awards  although  no  damages  or  costs  arc  found."  ^ 

、  So 
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So  in  ButkUy  y«  Durante  1  Dall.  129.  which  wai^  aii  action  of 
trover,  the  cause  was  in  like  manner  rc;ferred)  and  the  report  being 
excepted  tOy  it  was  by  agreement  referred  de  novo. 

So  in  Dunn^ig  v.  Caruthers  (cited  in  Calhoun, a  leasee  v.  Dun* 
nlng、  4  Dall.  121.)  aaikCtion  of  ireafiw  quare  clauMumf regit ^  and 
the  plea  liberum  ienementum,  there  was  a  reference  and  «n  award 
for  the  plaintiff  confirmed  by  the  court 

Indeed  so  partial  have  the  courts  been  to  the  influence  which  it 
wDl  be  seen  is  given  them  by  a  subsequent  clause  of  this  section, 
' over  awarde  made  under  its  authority,  or  so  well  satisfied  have  been 
the  parties  to  diminish  the  power  of  the  private  tribunal  liy  subject* 
ing  it  to  a  very.cxtensive  controul  by  the  court,  that  this  specie-  of 
Award  has  entirely  silenced  one  of  its  competitors  at  common  law  ； 
and  among  ail  the  printed  reports  in  Pennsylvania,  there  is  not  to 
be  found  a  single  reference  bj  rule  of  court,  Xf>  which  the  principles 
which  govern  awards  made  under  a  rule  of  Nisi  Pritts  in  England, 
haye  been  i^>plied.  At  the  same  time  there  i%  nothing  in  the  rule 
itself  which  distiaguialies  it  from  a  rule  at  comtnon  law.  It  m^y  be 
from  the  face  of  k  either  the  one  or  the  other.  Were  it  nol  for  the 
extenftioa  of  the  act)  it  would  be  presumedbl^  that  la  all  cases  it  wfis 
a  rule  »t  common  laiy  where  the  action  did  not  introduce  mutual  ac- 
coun^si  but  the  preaumption  is  centaioiy  at  this  time  the  other 
way.  What  would  be  the  efTiDct  of  inserting  in  the  rule  of  courts 
that  it  was  at  commoi^lav,  has  not  been  decided*  as  k  never  occurs 

practice  ；  perhaps  thj^  cpurt  would,  consider  it  as  a  bar  to  those 
particaiar  objections  which  ,  are  available  against  the  statute  award. 
Fop  aUhougk  the  rule  at  common  law  has  falleainto  (Ususe,  yet  it  ie 
^servable  from  the  following  quoudon,  that  it  has  judiciaUy  been 
deemed  to  be  in  full  force  at  the  present  day. 

In  th 翏. of  Dixon^B  Iwee  v..  Mtirehead  in  the  Common  Pleas 
of  Westmoreland,  1794,  Addisop's  Reports  316.  the  president 
enumerates  the  various  awards  known  to  the  law  of  England,  to 
, gether  with  the  statute  award  of  this  state. 

" I.  At  common  law^  the  parties  differing  majr  agree  either  by 
" word  or  hj  writing  sealed  pr  unsealed  to  submit  their  dispute  to 
^  arbitrators  without  instituting  any  suit,  and  the  award  of  the  arbi- 
" trators  binds  the  parties.  If  it  be  not  obeyied  by  either  party,  the 
" other  has  his  remedy  by  an  action  at  law  either  on  the  submis- 
" sion  or  on  the  award." 

" 2,  Where 
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" %.  When  the  partks  have  instituted  •  %vai  Atker  at  law  or  in 
" equity,  they  may  agree  to  withdraw  the  examintdon  6f  it  from 
" Ui«  jury  or  the  court,  and  ai^bmit  it  to  arbitralars^  making  this 
" flubmiaaion  a  rule  of  the  court  where  the  cmite  i&  depending. 
«  The  award 穿 hea  made  b  Vmight  into  count  wnd  upon  the  com- 
" pJiliat  of  either  ptf^,  if  it  faaft'bcien:  iiiipni{mrly  made,  the  coun 
" set  it  aside^  or  if  ooin^ntipriety  i^ipear,  compel  obedience  to  it  bjr 
"  process  QfattadtiiAeiit,  'disobedience  beifig  a  contempt  of  the  rule 
" made  by  the  court," 

" 3.  From  the  expeiieiice  of  Che  upe  of  these  peaceable  «Dd  do- 
" mesdc  tiibmialsy  a  statute  enacted  that  parties  in  at^caise  where 
" thc^remedf  is  by  persoDal  acticm  or  suit  in  equity,  may  without 
w  any  audi  acdon  or  suit  submit  their  difference  to  arbitmti 加） and 
" agree  that  such  submission  be  made  a.  role  of  any  court  of  record  ； 
**  and  this  aubmission  having  been  made  a  rule  of  one  of  the  courts, 
" and  the  artutntfcora  having  made  their  award'  it  h  returned .  into 
" tlie- court  of  wbtcb  the.  mibnasvion  was  made  a  rule,  vad  by  that 
" court  mi  the  complaiiit  of  either  psukyi  within:  9  limited'  tirne» 
" anDttHed  ；  or  it  is  enforced  ui-  the  same  manner  as  an  award  in  m 
" caae  where  a  caxuie  was  depehdmg  at  the  time  of  the  submission. 
" For  this  statute  is  only  decUratory  of  iHiat  the  common  law  was 
" before  m  cafle^  where  there  was  a  c^se  depeiidtng,  and  was  made 
" to  put  ButeiisflUMis  where  there  was  no  cause  depending  on  the 
" same  foot  as  those  wbere  there  was  a  cause  depehding." 

" 4.  Our  act  of  ilsaeinbly  in  cases  of  mutual  accounts  did  not 
" copy  this  Engiinh  aUtute,  but  introduced  into  Pennsylvania  a 
" fourth  flpecin  of  ftwards,  which  diffl&rs  from  the  second  species 
" before  mendoned  in  this,  that  the  report  when  approved  by  the 
" court  is  to  be  proceeded  oB  as  a  vcpidict  by  judgment,  and  then 
" hf  execution,  or  scire  fitcias  as  the  c&se  may  be,  not  by  attach- 
" meot  ；  and  accorduig  to  the  decision  of  the  Sa^reme  Court  in 
" this  alaa  that  it  is  open  to  the  exceptions  which  may  be  made  to 
" a  verdict. 

" Together  with  this,  the  first  and  second  kind  of  awards  must 
" be  considered  as  existmg^  here  in  full  force;  for  the  third  species 
" baa  never  been  introduced  here." 

There  i»  a  aiipiiar  enumeration  of  awards  in  VRUiams  v.  Craig, 
\  Ball.  313.  but  there  is  nothing  in  the  case  or  in  the  judgment 
of  the  court,  which  appropriates  to  Pennsylvania  the  rule  of  refer- 
ence at  common  law. 

It 
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[2]  /»  It  is  a  very  natural  supposition  that  if  in  a  course  of 
7er^hT^'  a  statute  could  be  so  completely  twb^ed  as  this 

fereei  are  has  been  frorti  its  spirit  as  wetl  as  its  letter  with  a  view 
chosen.  to  extend  its  benefits  to  every  casei  it  could  not  be  very 
祖 fficuk  b  the  same  period  to  surmount  the  ceremony  of  an  Elec- 
tion of  referees  in  open  court  ；  and  accordingly  inhere  an  agreemeitt 
is  made  in  vacation  to  refer  a  cause  to  certain  persons;  and  the 
agreement  is  filed  with  thd  .proth<motar7,  the  authority  of  the  arbi- 
trators is-  oomplete,  and  their  award  is  recogmzed  by  the  court  in 
the  same  raanner  as  if  choice  had  conformied  with  tke  letter  of 
the  act.  But  where  the  court  nominates  the  refetees  subject  to  a 
power  of  rejection  in  the  parties,  which  is  the  most  lisaal  way,  the 
presence  either  of  the  parties  or  their  attorneys  is  reqiiired,  unless 
it  be  waived  bjr  an  agreement  in  writing.  、 

Thus  in  SAifi/ien'a  Lessee  y.  JBiuA,  1  Dalh  251.  a  motion  was 
made  for  the  appointmeht  of  referees  in-the  absehce  of  the  opposite 
counseiy  though  as  was  said-  by  agreement*  But  the  court  repty, 
" That  it  is  an  iimriable  rule  not  to  appcunt  referec^s  bat  in  the 
presence  of-both  parties*  So  many,  disputes  have  arisen  about  what 
wias  the  meaniag  of  attomeyft,  that  we  have  determined  not  to  pay 
amy  regard  to  agreemeintB  which  are  not  reduced  to  widting.'V  、 〈 

This  is  but  a  abort  note;. and  there  is  evidently  soqiediing incon- 
silent  in  the  statement  that  the  presence  of  the  parties  is  mvaria'" 
6ly  necessary^  white  an  implicatioi)  immediately  follows  that  an 
agreement  In  writing  wUl  supersede  this  necessity.  The  term 
fiarticH  is  sdtfo  of  doubtful  proprietyv  fbr  it  was  the  absence  of  roun- 
sel  which  gave  rise  to  the  questionr  and  by  a  necessAiy  relation  of 
words  in  the  act,  the  choice  tnay  bo  made  by  the  plaintiff  and  de^ 
fcndant,  their  ugenta  or  attorneys.  There  is  therefore  prolM^ly  some 
mistake  of  the  language  of  the  co^it;  and  the  meaning  is  that  the 
plsdntifT  and  the  defendant  must  ^ther  be  present  or  represented  in 
court  at  the  appointment  of  referees,  of  this  must  be  waived  by  an 
agreement  itl  writing. 

An  attorney's  agreement  to  refer,  binds  his  cUent.  Somerg  v. 
Balabregti,  I  Dalh164.  •  、 

[3]  Cf  th'f  For  this  head,  vHbkh  contains  what  is  the  most 
of  pro-  ？ peculiar  in  the  law  of  awards  under  role  of  court  in 
^'iThey^the'^cird  P^^xinsylvania,  the  reader  is  referred  to  the  end  of 
j>  hnproptrly      Mr.  kyd's  chapter  vii.  upon  the  same  subject.  * 

made. 
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W  [S]  9f  The  discussion  of  thb  head  is  to  be  met  with  at  the 
fi^^pir/^^lce.  eiwitof  Mr.  Kyd*s  chaptjer  vL  upon  the  same  subject. 

Ofrc9dnding         ^  genemlly  allowed  to  either  party  upon 
the  mle^rt-    motion  to  strike  off  the  rule  of  reference  under  the 
.ference.  act  of  assembly,  ihat  is,  to  revoke  the  authority  of  the 

arbitrators,  at  time  before  thejr  have  entere<i  upon  the  invest!- 
gmaon  of  the  di^mte  ；  and  this  without  presenting  a  very  strong 
case  to  the  court.  But  it  resta  entirely  .with  the  court  where  the 
parties  disagree;  and  the  mouon  is  miifomly  refused  if  the  ar- 
bitrator^ have  aot  been  guilty  of  mi&conduct,  and  have  proceeded 
to  any  extent  in  the  matter  submitted  to  then). 

. The  referees  haviog  examined  the  levidente  in  the  presence  of 
both  parties  agreecLupon  their  report;  but  about  an  hour  before  it 
was  deliveced  into  court,  though  it  was  signed  the  preceding.  day>  the 
delendwit  obtained  a  rulcto  shew  cause  why  the  rule  of  reference 
should  not  be  strack  off.  The  rule  was  discharged  after  argument  ； 
the  qouri  sayuig,  thal.the  motion  was  much  top  late  to  annul  the  re- 
ference when  the  referees  had  investigated  the-  whole ,  transaction^ 
had  agreed  upon  their  report,  and  were  cliear  、& om  any  imputation 
of  misconduct,  or  any,  preci|>itancy  m  refusing  to  hear  the  testi- 
mony Offered  by  eitber  party.  Oxley  t5*  <U,  v.  Olden,  1  Dall.  430. 

So  in  Buwon  v.  jidminUtrators  qf  Dunwody^  delermiixed  in  the 
Supreme  Coutty  March  Term  1803,  a  motion  was  made  on  be- 
half of  the  plaintiff  to  strike  off  the  rule  of  reference,  upon  the 
g^bnd  that  the  original  tlefendant  was  dead,  and  that  the  rule  had 

sonal  understanding  with  the  defendant  he  .  would  derive  certain  ac- 
comi&odationsy  which  his  adthinistrator^  who  were  now  parties  to 
tht  actioD  could  not  f;\ve.  It 専 s  answered  that  there  had  been 
several  meetings  during  the  life  of  Dunyoody,  that  therefore  the 
plaintiff  had  derived  the  accommodations  he  contemplated,  and  that 
it  was  a  general  practice  of  the  court  to  refuse  to  rescind  a  rule  of 
reference  aficr  there  had  been  a  meeting  of  the  referees.  There  wa» 
also  a  particulftT  argument  feunded  upon  the  actof  asaejQdbly  under 
which  the  administrators  ^came  parties  to  the  suk  upon  Dun- 
woody'a  death;  but  it  does  not  bear  upon  this  point.  Per  Curiam— 
Rulea  of  reference  should  not  lightly  be  struck  off,  after  apsuty  has 
fek  the  pulse  of  the  refereea  at  a  meedng,  and  concessions  have 
been  made  which  cannot  be  afterwards  used.  Upon  the  cifcum, 
stances  of  this  case  wc  must  refuse  the  motion. 

Nov 
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Sot  can  a  party  defeat  the  rule  of  reference  by  removing  lib 
cause  to  a  superior  court  after  the  arbitrators  hare  entered  on  the 
business. 

Thus  in  Grubb*9  Ex^cifters  v.  Gru6b*a  Executorsi  2  DaU.  191. 
the  cause  being  referred  in  the  common  pleas  th«  referees  made 
report  into  office  ；  said  'afterwards  the  plaintiff  removed  the  t:ause 
by  certiorari  into  the  Supreme  Court.  A  motion  for  a  /trocedcndg 
was  mad^  on  behalf  of  \he  defendant^  on  the  authority  4>f  d  certain 
case  of  Pigot  v.  Young,  in  whkh  it  had  been  decided  that  a  cause 
could  not  be  removed  after  the  arbitrators  had  entered  on  the  busi* 
hess  submitted  to  them  ；  and  the  court  accordinglf  awarded  a  pro- 
cedendo. 

Nor  can  the  plaintiff  avoid  an  application  to  the  court,  and  de' 
feat  the  rule  by  discontinuing,  his  cause. 

In  Pollock  V.  Hatli  4  Dall.-33d.  after  several  meetings  by  the 
refei^esy  and  an  exhibition  of  the  respective  prdofs  of  the  parties, 
the  plaintiff  conceiving  that  he  had  more  evidence  which  tnight  be 
produced  at  a  future  penod,i>F  conjecturing  that  the  referees  were 
unfavourable  to  his  clsum,  discontinued  hiB  acdon  and  gave  notice 
to  the  defendant.  But  the  reilbiws  proceeded  to  decide  upon  the 
matters  referred,  and  filed  a  report  finding  for  the  defendant  the 
sum  of  doilare  2300.  To  this  report  exception  was  taken  an^ng 
others  that  the  actioiKwas  discontkiocd  ；  and  in  support  of  the  ob- 
jection it  was  argued  that  the  act  of  assembly  having  placed  a  re- 
pan  of  referees  upon  the  same  footing  with  a  v«rdkt,  the  plaintiff 
might  as  well  defeat  the  one  tiy  a  discontinuance  aa  Ihe  other  by  a 
nonsuit;  and  several  cases  were  cited  from  the  records  of  the 
court)  in  which  a  discontinuance  by  the  mere  act  of  the  plaindiF 
had  taken  place  after  reference; 翻 d  one,  ihe  cas^  cf  Sterrett  y. 
Chamber*  ^  oL  after  are  port  filed.  It  was  answered,  that  generally 
there  could  be  no  discontinuance  without  leave  of  the  court  ；  and 
that  the  statute  reference  was  of  a  peculiafcharacter,  which  implied 
the  agreement  of  the  parties  to  receive  the  report  of  the  referees, 
and  which  by  the  operation  of  a  set-off  frequently  converted  the 
defehdatit  into  the  real  plaintiff  with  the  remedy  of  a  scire  fkcias. 
By  the  Court'  "The  case  of  Sterrett  v.  Chambcr$  ^  al.  induced  tn 
to  pause;  before  we  decided  the  point  now  submitted  to  our  consi- 
deration. It  docs  not  appear  however  that  the  right  to'  discontinue 
WW  &t  ali  contested  in  that  case  ；  and  the  other  cases  cited  from 
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records,  do  not  import  any  judiciaj  dectsion  that  would  be  bind- 
ing upon  us  as  authority  or  the  present  occasitm.  In  this  situation 
we  think  we  are  at  liberty  to  deny  the  right  for  which  the  plaintiiT 
contesds  ；  and  that  the  policy  of  the  legislature  as  veil' as  the  prin- 
ciples of  justice  wiil  sanction  the  denial.  The  act、  of  assembly 
sought  to  Qomposo  strifes,  to  #liorten  litigation,  by  assigning  an 
amicable  tribunal  to  which  the  parties  txiight  vbluiitariiy  resort; 
and  whetL  both  have  agreed  to  resort  to  that  tribunal,  it  would  be 
htcansistent  with  the  general,  nature  of  an  agreement)  to  permit 
one  of  them  alone  to  withdra;f¥  front  its  jurisdiction.  Feuds  would 
be  inflaihed  instead  of  being  allayed ;  -and  suits  multiplied  instead 
of  being  diminished,  by  such  a  Construction  of  the  law.  There  may- 
be cases  however  in  wl^ch  a  plaintiff  alleging  surprize  or  mistake 
would  be  allowed  to  discotidnue  his  s\ut  ；  but  after  an  agreement 
to  refer,  a  dUclomre  and  hearing  before  the  referM^  and  an  ofiinion 
txfir"ted'Qr  intimated  hy  them  upon'  the  fnerits^  a  discontin\iaoce 
cannot  be  regarded  as.  a  matter  of  right,  and  would  only  be  per* 
mitted  ^pOD  very  cogent  reasons,  tuch  fierhafis  us  would  inraiidate 
the  rcftort  itBclf.  In  the  present'  case-  we  are  of  opinion .  that  tfie 
plaiixuff  had  not  a  right  to  discontinue  the  suit,  and,  that  no  sufH* 
cient  reason  appem  for  allowing  a  disoonlinuancQ  \ipon  the  autho- 
rity of  the  court."  -  、        <  / 

^1  ,  .  .  In  the  year  1806,  the  legislature  of  Pennsylvania, 
agretabif  to  the  principally  With  a  view  to  fkcilitate  arbitration  wlth- 
^ct  of  /Ut       out  the  intervention  of  an^attorneys  and  in  cases  nol 

加 c  det>en<ltng  in  《ourt，  passed  a  law  entitled,  "  An  act 

to  regulate  avtAtniUons  said  proceedings  in  courts  of  justice  ；"  the 
first  four  sections  of  which  contain  all  the  provisions  material  to 

this  head. ,  ,  " 

Seet  1,  "  That  it  shall  be  lawful  for  any  person  or  persons,  de- 
sirais  of  flettUng  any  dispute  or  controversy  by  them^lvcs,  their 
^cntft  or^fttoroey^  to  enter  into  an  agreement  in  writing,  to  refer 
such  dispute  or  controversy  to  certain  persons  to  be  by  them  mu- 
tually chosen  ；  and  it  shall  be  the  duty  of  the  referees,  to  make  out 
an  award  and  deliver  k  to  th^  party  in  whose  fevoup  it  shall  be 
made  agreeably  to  the  directions  of  this  dc"  together  with  the  writ- 
teD  agreement  entered  into  bjr  the  parties,  and  it  shall  be  t)ie  duty 
of  the  prothonotary  on  the  affidavit  of  a  subscribiog  Mritn^ss  to  the 
agreement}  that  it  was  duly  executed  by  the  parties  to  file^he  same 
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in  his  office^  and  on  the  agreeinent  being  filed  *a9  aferesaid,  he  tliall 
enter  the  award  on  recprd,  which  $hall  be  as  available 'in  law  as  «D 
award,  made  under  a  rule  of  reference,  issued  by  the  court  pr  en- 
tered on  the  docket  by  the  parties,  and  the  same  proceedings  shdl 
be  had  thereon,  as  are  ppescribed  in  the  third  section  of  this  act. 

Sect.  2.  "  That  in  all  cases  whecftan  action  has  beeti  or  herea&er 
may  be  depending  in  court,  oi*  an  amicable  suit  is  or  muj  be  enter- 
ed'in  the  prothonotary's  office,  the  plaintiif  and  defendant  may 
either  in  vacation  or  term  tinre,  by  themselves,  their  agents  or  at- 
torneys, consentlo  a  rule  of  court)  for  referring  their  c^Use  to  cer- 
tain persons  to  be  by  them  mutually  chosen. 

Sect.  3.  "  That  the  referees  chosen  in  pursuance  of^tbe  direc- 
tions of  this  ^cty  shall  be  swoin  or,  affirmed,  (unless  the  same  shall 
be  dispensed  ^with  by  the  consent  of  ihe  parties),  to  try  and  detcp- 
mine  the  cause  refeirdd  to  them,  and  a  just  award  make  out  under 
the  hands  and  seals  of  a  niajority  of  them,  agreeably  to  the  terms  of 
the  submission  ；  whictvaward  shall  be  sealed  up  by  the  referees  and 
delivered  to  the  person  in  whose  &vour  it  shall  be  made,  who  shall 
deliver  the  same  withoujL  breaking  the  seal,  to  the  prothonotary  of 
the  proper  cbunty,  who  shall  enter  the  same  of  record  in  his  ofBc^  ； 
and  if  the  said  award  be  entered  hf  the  prothoiiotary'in  vacation,  it 
shall  be  the  duty  of  the  party  in  favour  of  whom  it  h  made,  to  serve 
a  copy  thereof  on  the  adverse  party,  his  agent  or  attorney^  at  least 
ten  days  preceding  the  first  day  of  the  next  term,  and  if  no  excep- 
tions be  filed  against  the  same,  during  the  said  term,  it  shall  have 
the  same  effect  and  be  recovered  in  the  same  maBner  as  a  judg- 
ment entered  by  the  court,  on'  the  verdict  of  a  juiy,  and  if  the 
award  be  entered  by  the  prothonotary  in  terin  time,  it  shall 
in  such  case,  the  duty  of  the  party  in  favour  of  whom  it  is 
madte,  t6  8crv6  a  Copy  thereof  on  the  adverse  party  within  ten 
•  days  after  the  expiration  of  such  term  ;  and  if  no  excepdons  be 
filed  with  the  prothonotary,  within  twenty  days  after  receiving  such 
noticei  it  shall  become  a  judgment  and  be  recovered  as  aforesaid  ； 
but  in  case  dther  party  file  exceptions  to  the  award'  entered  as 
aforesaid,  and  the  8am6  b^ing^  finally  set  aside  by  the  court,  if  it  be 
the  plaindfF  filing  ^uch  exceptions,  and  he  shall  again  prosecute  his 
action  either  in  a  court  of  justice  or  before  other  referees,  and  shall 
not  recover  sum  equal  o  greater  thaii  was  fir  aw.i  ced,  he  shall 
Bot  hare  judgment  for  costs,  and  shall  pay      defendant  setcnty- 
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/five  ceou  per  dajr,  widle  attending  on  th^  nine,  and  if  jthe  defen* 
dant  file  such  exceptions,  and  the  award  be  set  aside  by  the  cfourt, 
ud  the  pkindff  by  a  new  aptioD,  shall  recover  ,  a  sum  equal  or 
greater  th^  the  original  award,  then,  and  iii  that  case,  the  plaintiff 
ahail  have  judgment  for  all  the  costs  accrued  on  such  suit,  together 
with  8eTOit]r-five  cents  per  day,  wfiilst  attending  tl^e  same. 

Sect.  4,  "  That  the  refere"  chosen  under  the  direction  of  tfaU 
aet,  shall  each  be  allowed  one  dollar  per  cUy  for  hi^  services,  wluch 
shall  be  taxed  with  other  coats  of  suit,  but  if  either  of  the  parties  do 
not  appear  .on  the  day  appointed  for  the  referees  to  meet,  the  party 
TOglecting  to  a^>ear,  either  by  himself,  his  a^ot  or  attorney,  shall 
be  JiaUefor  all  costs  which  maj  have  accrued  on  that  dny  in  said 
action,  unless  it  be  made  appear  to  the  satis&ction  of  the、  referees 
that  the  absent  party  could  not  attend,  in  whicb  case,  or  for  aoy 
other  sufficient  reasony-tbe  referees  majr  postpone  the  trial  to  some 
other  day  certain,  and  if  any  referee  ao  chosen  and  notified,  shall  • 
neglect  or  refose  to  attend  at  the  time  and  place  appointed  to  hear 
the  parties,  he  shall  for  every  such  neglect  or  refusal,  (unless  pre- 
vented by  sickne^  or  other  unavoidable  accident),  forfeit  and  pay 
the  sum  of  two  dollars^ibr  the  use  of  the  poor,  and  where  there  are 
no  poor,  to  be  paid  to  the  supervisors  of  the  highways  of  the  city, 
town,  (tistrict  or  township,  in  whkb  such  persons  neglecting  or  re- 
fusing 9ba2I  reside,  which  fine  shall  be.  recoverable  before  any  jus- 
tice of  the  peace  in  the  proper  county,  as  other  fines  arc  by  law  re- 
coverable s  Providedy  Afk  action  be  brought  therefor  within  thirty 
days  after  such  neglect  or  refusal."  、 

This  law  is  of  such  recent  oiigin  that  it  has  not  oflen  been  in  this 
futkolar  the  subject  pf  judicial  decision.  But  thus  much  is 
indeed  apparetit  in  the  law,  that  thc^  rule  of  reference  heretofore 
HMdi  is  m  no  maimer  affected  by  it,  either  in  its  e^tept  or  in  ito 
c<m8equeQces.  The  established  rule  of  Fefetence  is  in  fact  made 
the  standard  of  the ,  effect  to  be  given  to  awards  introduced  by  this 
luw  ；  and  where  practical  dicections  are  given  upon  die  subject  of 
notice,  ca$tM,  or  compensatitm  to  the  arbitrators,  they  arc  understood 
to  operate  only  upon  those  particular  cases  of  awards. 

It  is  probable  therefore  that  the  ^^aipe  objepdons  which  defeat 
awards  under  the  act  of  1705,  whether  they  relate  to  the  mistakes 
or  to  the  fitults  of  the  lurbitrators,  ynXL  apply  to  awards  under  the  act 
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of  1806  ；  and  iifsX  they  .nnist  be  enforced  in*  the  same  way,  except 
in  thfi  angle  instance  of  an  award  of  money  to  the  defendant  under 
a  rule  assented  to  by  the  parties  in  vacation,  either  in  a  cause  be- 
fore dreading  or  thien  instituted  for  the  purpose  ；  in  which  case 
the  third  section  by  declariilgthat  the  atv^ard,ih  whose  favour  soever 
it  is,  shall  become  2i  judgment^  seems^to  exempt  the  defendant  from 
the  necpssity  of  using  a  9cire  facias. 

The  principal  alterations  of  existihg  law.  produced  by  this  act 
appear  to  be  the  following : 

1.  An  award  yi  writing  made  under  a  written  agreement  of  re- 
ferencC)  and.  filed  in  the  offic^  of  a  prothonotaiy  after  pfroof  of  the 
agreement  by  a  subMcribing^  vritnew,  is  as  available  as  an  award  made 
under  a  rule  of  court  (aec.  1).  This  provision  extends  further  even 
than  the  statute  of  William.*  、   '  • 

3.  The  parties  themselves  may  enter  an  amicable  action  in  vaca- 
•  don  (sec.  8.)  and  mnjr  then  agree  to  the  usual  rule  of  rcferenccr 
(sec. 

3.  The  award  must  be  under  the  hands  and  »eaU  of  the  arbitra- 
tors or  a  majority  of  them,  or  it  is  no  award  under  this  law  (sec.  3). 

4.  The  arbitrators  have  a  fixed  daily  pay  taxable  as  costs  ；  and 
are  bound  to  serve  undeF  the  penalty  of  two  dollars  for  etcoy 
neglect  or  refusal  to  attend  at  the  time  and  place  appointed  for  the . 
lAeeting.  They  are  therefore  in  these  awards  placed  upon  much 
the  same  foodi^g  with  jurors  ；  and  if  the  law  be  construed  strictly, 
it  does  not  appear  how  any  <mc'who  is  chosen,  can,  without  incur- 
ring the  penalty,  avoid  serving  as  rni  arbitrator  in  any  extrajudkhtl 
reference  agreed  to  by  writing^,  unkss  he  can  offer  the  excuses  re* 
cognized  by  the  law  ；  for  although  the  penalty  operates  only  upofi- 
the  arbitrators  thosen  according  to  the  direciiou^  of  tMa  act,  yet  it 
cBiuiot  he  known  until  the  arbitrators  have  made  their  award,  whe- 
ther the  party  in  whose  favour  it  b  given,  will  choose  to  file  it  in 
court  agreeably  to  the  first  section  (sec.  4). 

6.  The  party  .wKo  does  not  attend  the  a'^itralors  upon  the  day 
appointed  mu^t  pay  the  cost  incurred  that  day,  unless  his  excuse 
will  jystiiy  a  postponetnent:  and  this  although  the  arbitrators  cvk 
by  certain  Implication  proceed  witheut  hi|n,  or  the  party  may  choose 
to  wdvc  hn  fircMencc  altoge^ier  (sec.  5), 
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TT  is  a  general  nil 免， that  every  one  who  is  ca-  whomaj 
pable  of  making  a  disposition  of  his  proper-  . 
ty,  or  a  release  of  bis  right,  may  make  a  submission  to 
an  award:  but  no  one  can,  who  is  either  under  a  na- 
tural or  civil  incapacity  of  contracting.'  Therefore  a 
married  woman  cani\ot  be  party  to  a  submission, 
whatever  may  be  the  subject  of  dispute,  whether  aris- 
ing before  or  after  her  mairiage  ••  but  the  husband  may 
submit  for  himself  and  his  wife.^ 

On  the  principle  that  an  infant  cannot  bind  himself 
for  any  thing  but  necessaries,  it  is  clear  he  cannot  be 
party  to  a  submission,  whether  the  matter  in  dispute  be 
an  injury  done  to  him,  as  for  a  battery  committed  on 
him,  or  for  a  trespass  on  his  land;^  or  an  iiyury  done 
bj  him  to  another.  The  last  case,  however,  was  not 
always  considered  as  clear  law;  and  it  has  been  insisted 
that  he  might  submit  a  trespass  committed  by  himself, 
because  that  might  be  for  his  benefit;  and  if  he  could 

^ Com. Dig.  Arbitrament. D. 2.  H.  4.  12.  Dub:  Rol.  Arb.^  A*  1. 
«  Sti.  35 1  •  Rol.  Arb.  2  A.  3，  si^s  coot.  1« 

3  JO  H.  6.  14.  FUbt.  51.  a.  13  H.  6.  " 
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not,  instead  of  being'favoured  by  the  law,  he  would  be 
in  a  worse  condition  than  other  men:  but  that  reason 
iails;  for  though  it  may  be  for  his  benefit,  it  may  as 
probably  be  otherwise;  for  the  arbitrator  may  award  a 
greater  satisfaction  than  might  be  given  in  the  due 
course  of  law,  or  the  damages  awarded  may  ht  increased 
on  account  of  things,  for  which,  by  the  law,  the  infant 
cannot  be  charged;  and  the  rule  with  respect  to  an 
infant  is,  that  he  cannot  bind  himself  to  any  thing 
which,  by  possibility,  may  be  to  his  disadvantage.  It 
has  also  been  said,  that  the  infant  ought  to  have  an 
election,  u^ether  he  will  perform  the  award  or  not, 
and  that  therefore  an  award  made,  in  consequence  of  a 
submission  by  him,  is  not  absolutel  、  void,  but  voidable 
only :  i  but  this  is  contrary  to  the  very  intention  of  a 
reference  to  arbitrators,  which  is  to  put  a  final  peribd 
to  disputes: 

And  as  the  infant  himsdf  cannot  be  bound  by  a  sub- 
mission to  arbitration,  so  it  has  also  been  decided,  that 
if  another  enter  into  a  bond,  conditioned,  that  an  infant 
shall  perform  ah  a\\r^d,  this  is  also  void,  and  the  obligor 
could  not  be  sued  upon  it  But  this,  it  is  to  be  observed, 
wa§  without  any  argument  applicable  to  this  particular 
case,  but  only  taken  as  an  immediate  conclusion,  from 
the  principle  that  the  infant  himself  could  not  be  bound.* 

Lord  Chancellor  Nottingham,  however,  appeal-s  to 
llave  acted  on  this  principle  in  the  foUowiug  case,  A 
cause  depending  in  Chancery,  where  an  infant  by  his 
guardian  seems  to  have  been  a  party;  the  matters  in 

^  Rudston  V.  Yates,  Marcli  1 1 1，  1"  •        ,  Id.  ibid: 
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difference  were,  by  consent  and  order  of  cbiiit,  submit* 
ted  to  arbitratibh;  and  the  arbitrators,  among  other 
things,  awarded  that  a  bond  should  be  given  by  the 
guardian  that  the  infant  at  his  full  age  should  convejr 
仏 e  lands  in  question.  On  one  sidie  an  application  was 
made  that  the .  award  should  be  set  aside,  and  on  the 
other  that  it  diould  be  enforced  by  the  decree  of  the 
court.  The  Lord  Chancellor,  .premising  as  ^  general 
principle,  that  the  coyit  would  not  decree  the  execution 
of  an  award  made  in  conaequence  of  a  reference  by 
order  bf  the  court,  where  the  award  appeared  inequi- 
table, applied  this  principle  to  the  present  case,  and 
said  it  was  unreasonable  that  the  guardian  should  give 
such  a  bond,  as  the  infant  might  die  before  age,  or  if 
he  lived  to  attain  his  age  might  refuse  to  convey,  and 
therefore  he  would  not  decree  performance :  he  said 
finiher,  that  he  would  never  decree  an  award  to  bind 
an  infant.  Yet  it  seems  to  be  carrying  the  indulgence 
to  an  infant  by  much  too  far,  and  to  be  contrary  to  the 
analogy  of  law  in  other  cases,  that  a  bond  given  by  a 
person  of  foU  age,  for  the  performance  of  an  award  by 
an  infant,  should  not  be  enforced^  It  is  in  fact  saying, 
that  in  all  cases,  where  an  infant  cannot  bind  himself, 
no  one  else  can  be  bound  for  him  ；  which  cannot  be 
pretended  to  be  true.  The  infant  himself  indeed  can- 
not be  compelled  to  perform  the  a 如 ard,  neitfier  is  it  in 
the  power  of  his  security  to  force  him;  but  it  is  by 
no  means  a  singular  thing  that  a  man  shall  forfeit  his 
bond,  though  it  be  not  in  his  own  power  to,  save  the 
penalty,  by  performing  the  condition.  There  is,  in- 


CaTendiflb  t,»^  ,  Ch.  Ca.  279.  1  Eq.  Ca.  Abr.  49 
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deed,  an  implied  exception  in  the  case  of  submission  to 
an  award;  that  if  the  award  itself  be  void,  he  shaU  not 
forfeit  his  bond  by  non-performance.-  But  this  excep- 
tion extends  only  to  the  case  where  the  objection .  ap- 
pears on  the  award  itself;  and,  if  this  be  good,  there 
appears  not  the  shadow  of  a  reason  .why  the  tecurity  for 
the  infant's  performance  should  not  forfeit  his  bond  on 
the  infant's  de&uit.      •  、 

The  same  point  again  agitated  in  another  case  ； 
the  same  argument  urged  •  in  avoidance  of  the  award : 
" The.  submission  on  behalf  of  an  infant  4s  void,  the 
award  therefore  is  void,  depending  on  a  void  submis- 
sion,  ahd  a  bond  for  performance  of  a  void  award  is 
necessarily  void;  therefore  the  security  cannot  forfeit 
his  bond."  The  same  kind  of  answer  was  given  as  is 
suggested  above;  and  though  the:  opinions  of  the  court 
are  hot  stated  in  Very  decisive  language,  yet,  on  the 
whole,  th^  inclination  seemed  to  be,  that  the  security 
forfeited  his  bond  if  the.  inf^t  did  iaot  perform  the: 
award.  In  this  case,  indeed,  the  action  was  brought  by 
the  infant,  and  her  security,  for  non-performance  by  the 
other  party;  but  as  the  defendant's  objections  were 
founded  on  the  supposition  that  the  infant  was  not 
bound  to  perform  her  part,  and  that  therefore  there 
would  be  no  reciprpicity,  the  general  principle  is  thp 
same,  whetiier  the  security  for  the  infant  be  plaintiff  gr 
defendiif/ 

The  skme  question,  was  again  agitated,  but  no  deci- 
sive opinion  given;  beca^ise  it  appeared  that  the  father  had 
been  bound  for  hinuelf  and  hi^  infant  son  ；  and  it  was 

， Vid.  JffDk.  .116..  «  Stone  v.  Knight,  Latch  207^ 
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h^d,  that  whatever  might,  be  the  cas^  with  respect  to 
the  Other's  being  bound  for  his  son,  yet  his  submission 
\yas  good  as  to  himself,  and  judgment  was  accordingly 
given  fcM*  the  plaintiff? 

But  it  was  afterwards  expressly  decided,  against  fhe 
authority  of  the  case*  on  which  the  doubt  had  at  first 
been  raised,  that  the  guardian  may  submit  for  the  infant, 
and  biQd  himself  that  he  shall  perform  th,e  award,  {b) 

Thus  we  have  at  lehgth  adopted  the  good  ^nse  of 
the  Roman  law,  by  which  it  was  held>  that  pii  infant 
himself  could  not  be  bound  by  his  submisjsion;  but  that 
if  he  submitted  by  a  .surety,  the  latter  forfeited  the 
penalty  in  default  of  the  infant.' 

An  executor,  or  administrator,  may  submit  a  matter 
in  dispute  between  another  and  himself,  in  right  pf  his 
testator  or  intestate.  Therefore,  when  the  executor  of 
a  parson  submitted  to  arbitration  a  dispute  between  tl\e 
present  Incumbent  and  himself,  as  executor  of  the  last^ 
Qn  account  of  some  dilapidations  of  the  parsonage, ' 
alleged  to  have  been  permitted  by  the  de&ult  of  the 
testator,  and  in  hib  life,  no  objection  was  made  to  the 
want  of  power  in  the  executor  to  submit:*  but  if  the 
arbitrator  do  not  give  him  the  same  measure  of  justice 
as  he  would  be  entitled  to  at  law,  the  executor,  or 
administrator,  must  account  for  the  deficiency  to  those 


•  Bowyer  v.  Blofksidge,  33. 
Car.  3.  3  Lev.  17.  Gill  v.  Rua- 
sell,  Hil.  1673.  Freem.  63, 139. 

1  Rudston  Y.  Yates,  ante,  p. 
36. 

«  Roberts  v.  Newboid;  6  W. 
3.  Comb.  318. 
5  Si  pupilluB  sine  tutoris  auc- 


toritate  comprbimserit,  non  est 
art)iter  cogendus  pronunciare, 
quia,  si  contrak  eum  pronuncietur,. 
poena  non  tenetur  ；  pFacterquam 
si  Bdejussorem  dederit,  a  quo 
poena  peti  possit.  Pf.  1.  4,  t.  8，  a. 
35. 

*  Dyer,  216.  b.  217.  a. 


(h)  To  the  same  effect  19  a  decision  oftht  Sopwine  Court  of  New  York. 

G  Debt 


40 


7%?  Parties; 


who  are  interested  in  the  e&cts  of  tlve  testator  or  in* 
testate.^  As,  if  an  executor  submit  to  arbitrament,  aiid 
it  be  awarded,  that  for  70/.  he  release  an  obligSttion  given 
to. his  testator  in  100/.  for  performance  ^of - covenants 
which  were  broken  by  the  obli^r,  the  100/.  shall  be 
asset's,  for  the  submission  is  his  own  act. 

If  a  man  in  the  character  of  executor  .  adinini^fcra- 
tor  expresdy  bind  himself^  his  heirs*  executors,  or  adp 
ministnattors,  to  perform  an  award  to  be  made  on  the 
subject  of  disputes  between  his  testator  or  intestate  and 
another,  and  the.  arbitrator  award  generally  that  as 
executor  or  administrator  he  shall  pay  a  certain  sum, 
he  cannot  to  an  action  on  the  bond  avail  himself  of  a 
plea,  "  that  he  had  fully  administered,  ^nd  that  he  had 
no  stssets  of  his  testator  or  intestate  at  the ,  time  of 
the  submission  or  since:"  Such  a  plea  is  inapplicable 
to  the  case  ；  for  tibe  party  by  such  a  subnussion,  enters 
into  a  personal  engagement  to  pay  whatever  the  arbi- 
trator shall  direct,  without  regard  to.  the  question  of 
assets.  But  the  mere  act  of  submission  is  not  an  ad- 
mission of  assets,  and  if  the  arbitrator  simply  declare  a 
debt  due  from  the  testator  or  intestate,  jspecifying  the 
Mount,  the  executor  or  administrator  is  not  precluded 
from  the  pleia  of  "  fuUy  admhjistered:"  And  the 
plaintiffs,  in  an  actioii  of  assumpsit  against  him  in  that 
character,  cannot  .give  evidence  of  a  personal  promise 
to  pay  whatever  shall  be  foui^d  due  ；  because,  in  the 
first  place,  the  action  seeks  to  recover  the  demand  out 

«  Off.  Exr.  229,  cited  Com.  ，  Barry  v.  Rush,  I  Term  Rep. 
Dig.  Administration  (I.  1.)  691,  et'vid.  5  Term  Rep.  8. 

•  R.  3  Leon.  53. 

Debt  on  an  Arbitration  bond  entered  into  with  plimtiiF  as  guardian  of 
£.  W.  submitting^  all  tbinfp  relating  to  a  suit  brouj^ht  by  plaintiif  in  the 
Mfnt  capacity^  ftgainst  defendant  for  an  astauh  aod  fidse  imprisonment  of 
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of  the  testator's  or  iiitestate^s  effects,  and  if  there  be  no 
assets,  the  personal  promise  by  the  representative  is  a 
nu4&m  pactum, 

Sa,  the  assignees  of  a  bankrupt  may  submit  to  arbi- 
tration, any  disputes  between  their  bankrupt  land  others, 
provided  Aey  pursue  ttie  directions  of  the  statute,  which 
enacts^,  "  that  the  assignee,  or  assignees,  6f  any  bank- 
rupt's* estate  and  effects,  with  the  consent  of  die 
major  part  in  value  of  the  bankrupt's  creditors,  who 
" shall  have  duly  proved  thek'  debts  tinder  the  com- 
" mission,  and  who  shall  be  present  at  any  meetihg  of 
, " the^said  creditors,  pursuant  to  notice  to  be  for  that 
" purpose  given  ia  the  London  {xazette^  to  submit  any 
" difierence  or  dispute  between  such  assignee  or  as- 
" signees;  and  any  person  or  persons  whatsoever^  for 
" or  OB  account,  or  by  reason  or  means  of  imy  matte?*, 
cause  or  thing  whatsoever,  relating  to  the  bankrupt,. 
**  hi»estate  or  eflfects,  to  ^  final  end  and  determination 
of  arbitrators  to  be  chosen  by  the  said  assignee  or  as- 
signees, and  the  major  part  iii  value  of  sdch  creditors, 
and  the  party  or  parties  with  whom  they  shall  have 
sudi  difference,  and  to  perform  the  award  of  such  ar- 
" bitrator$ the  saMe  shall  be  binding  oa  all  the 
" creditors  of  the  bankrupt." 、 

By  virtue  6f  the  authority  of  this  statute,  the  credi- 
tors present  at  a  meeting  caimot  give  a  general  power 
to  the  assignees  to  refer  matters  to  arbitration  according 
to  their  .own  discretion there  must  be  a  particular 

•  Pearacm  et  al.  Assignees  of  of  Heniy,  5  Tenn  Rep.  6. 
Scott)  V.  Hexuy^  Administrator      »  5  G.2.  c*  30.  s.  34. 

the  ward.  Plea  no  amard,  Replicatipn  setting  forth  an  award,  "  that  def^n- 
dftnt  should  pay  to  plaintiff;  as  ji^ardian  of  E.  W.  %  112»  and  each  icttle 
vitli  htf  own  witnesses.*'  Oerourrer  sfaewiog  for  causei  «thikt  the  award  was 
neither  mutual  nor  Jinalf  M  the  ptyment  was  directed  to  be  made  to  the 
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meeting,  on  riMice  for  that  particular  purplosc,  in  th^ 
London  Gazette,  to  consider  of  each  particular  case.^ 

, It  is  a  general  rule,  that  those  onty 
^^'anj^Jr^  who  are  parties  to  the  submission  shaD 

be  bound  by  the  aw^. 

Thi^s,  if  a  man  submit,  for  himself  and  partner,  all 
matters  in  diffet*ence.  between  the  partnership  and 
another^  the  partner  submitting  shall  be  bpund  to  per- 
form the  awaM;  biit  the  other  shall  not,  b^bauBe  he  is 
a  stranger  to  the  subtnissioi^:''  " 

So,  if  the  parson  on  the  one  hand,  and  some  of  tjie 
parishioners  on  the  other,  in  behalf  of  them'selves  and 
the  rest  of  the  inhabitants  of  the  parish,  but  mrithout 
the  authority  of  the  rest,  submit  to  iurbitration  6y  bond, 
the  parishioners  submitting  shall  alonp  be  answerable 
for  a  breach  of  the  award  by  any  of  the  other  parishion- 
ers.^ - ' 

So,  in  geneitil,  a  man  is  bound  by  an'  award  to  which 
he  submits  for  another.* 

Buty  if  a  man  authorize  another  on  his  behalf,  to  re- 
fer a  dispute  betwe<?n  the  principal-  and  another,  an 
award  made  in  consequence  of  such  a  submissioir  is 
binding  on  the  principal  alone;  and  it  is  no  objection 
that  the  agei)t  had  no  interest  in  the  subject  of  the  dis- 
pute.* 

When  there  are  several  claimants  on  one  side,  and 
they  all  agree  with  the  opposite  party  to  submit  the 
matter  in  dispute  to.arbitratioii,  and  some  only  of  the 

1  Ex  parte  Whitchurch,    1  s  Mudy  v.  Osam,  Litt.  30. 

Atk.  91..  ,4  Alsop  v.  Senior,  2  Keb.  707, 

*  Strangfofd  v.  Green,  3  Mod.  718. 

228.  «  Dyer,  2 16.  b.  217.  一 

pkintUr,  without  any  aet  to.be  d«nc  on  his  part,  and  the  infant  might  at 
full  age  dkavow  «U  Iw  guardiui  had  done.  But  the  court  decided  that  it 

was 
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numerous  party  enter  into'  a  bond  to  perform  the 
award,  the  award  shall  bkid  the  rest  Thus,  where  A 
2inA  B，  two  merchants,  freighters  of  a  ship,  on  one  side, 
and  C  and  D,  part  o\v^ers,  and  all  the  ather  part 
owners  aod  mariners,  on  the  other,  submitted  to  the 
award  of  J.  S.  of  all  matters  concerning  a  prize  taken 
by  way  t)f  reprisal :  A  and  B:  entered  into  a  bond,  and 
C  and  D  into  another,  to  perform  the  awa!rd  ;  and  the 
arbitrator  asii^arded,  that  the  merchants  should  pay  to 
C  and  D，  for  the  use  of  themselves  and  the  rest  of  thd 
part  owners  and  mariners,  1000/.  This  was  held  to  be 
a  good  award;  for  if  A  and  B  did  not  pay  the  money, 
the  part  owners  and  mariners  might  have  an  action  of 
debt  against  them  on  the  award,  l)ecalise  they  were  all 
parties  to  the  submission,  though  only  two  were  obligees 
in  the  bond :  and  if  they  paid  the  money  to  C  and  D, 
to  the  use'  of  them  and  the  rest  of  the  part  owners  and 
mariners,  tfaottgh  the  proportion  that  each  should  have 
was  not  pointed  out,  yet,  as  they  had  jointly  submitted, 
the  award  might  be  to  pay  them  join,tly  ；  and  although 
(the  award,  in  fact,  being  to  pay  to  C  and  D,  for  their 
own  use,  and  that  of  \athers)  it  was  on  that  account 
ol^ected,  that  the  residue  of  the  part  owners  and 
mariners  had  no  remedy  to  have  their  share  but  by 
wticMi,  yet,  notwithstanding  that,  it  was  held  they 
were  bound  by  the  award :  and  this  case  was  assimilated 
to  that  of  an  award  that  none  party  should  enter  into  a 
bond  to  pay  a  sum  of  money  to  the  other  at  a  future 
day,  which        good,  though  it  was  only  a  thiifg  in 
action  ；  and  the  rest  of  the  part  owners  might  have 
their  remedy,  at  least,  in,  Chancery,  £lgainst  C  and  D, 
as  trustees  for  them,  if  not  at  commoa  law,  An^ 
now  that  the  liberality  of  the  courts  of  common  law 

was  mutualt  because  an  award  ordering  payment  of  a  sum  of  money,  carriet 
in  iUelf  a  mutuality,  as  it  muit  be  held  in  satufftction  of  the  matter  sub- 
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has  so  greatly  favoXired  the  action  for  money  had  and  re- 
ceived, there  is  no  douht,  but  that  if  a  certain  proportioa 
of  prize-tnoney  had  been  agreed  on  for  each  individual, 
before  th%  adventure  ;  or  if  their  respective  rights  could 
be  ascertained,  each  individual  of  the  remaining  number 
might  maintain  m  action  against  C  and  D  foF  so  much 
money  had  and  received  to  his  use.* 

Where  there  ar^  two  on  one  side,  though  they  will 
not  be  bound  the  one  for  the  other,  yet  if  the  award  be 
general  that  they  shall  dp  one  entire  thing,  not  {Pointing 
out  distinct  parts  tx)  be  done  by  each,  both  shall  be  bound 
to  perfprthance^  of  the  whole,  and  an  action  may  be  sus- 
tained against  either  for  non-perfonriance. 

Thus,  where  there  was  a  controversy  concerning 
certain  lands  between  A,  B,  and  C  ；  and  A  on  the  one 
part,  and  B  and  C  on  the  other,  submitted  to  the  award 
of  J.  S.  A  beooming  bound  ia  ah  obligation  to  B  and  C 
in  the  sum  of  1000/:  to  perforiQ  the  award  on  his  part; 
but  &  and  C,  unwilling  to  be  bound  the  one  for  the 
other,  entering  into  several  bohcU  of  1000/.  each  to  A, 
with  several  conditions :  the  arbitrate  awarded,  that 
A  should  release  all  his  right  in  the  land  to  B  and  C  ； 
and  that,  in  consideration  of  tiiis,  B  ahd  C  should  pay 
300/.  to  A.  Oaan  action  of  debt  brought  by  A  against 
B,  on  this  bond,  for  non-performance  of  the  awarcL 
and  a  breach  assigned,  that  neither  B  nor  C  had  paid 
the  300/.  at  the  time  limited  by  the  award,  it  was  held, 

•  6  Wood  et  al.  v.  Thomson  ct   Arb.  F.  1 1. 
Clements,  M.  34  Csir.  B.  R.  Rol. 

imtted*  (Furdyv.  Oeli^van,  i  N.  V.  Term  Reports,  304.)  and  Jlnal,  bec&use 
it  was  clear  that  a  guardian  might  submit  for  his  ward»  and  that  the  pay- 
ment would  operate  is 氣 dischiu^ge  to  the  defendant  from  every  dem&nd  by 
the  infant  for  the  matter  tubmitted  Weed  v.  Mis,  3  N.  y.  Term  Rep.  353. 
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that  each  was  bound  to  the  performance  of  the  whole 
award  ；  for  they  had  jovitly  suboiitted,  though  by  seve- 
ral obligations/ 

fiuty  m  sueh  a  case,  if  the  avard  had  been  several, 
certainly  the  one  could  not  have  been  sued  for  non- 
performance on  the  part  of  the  other. 

If  an  attorney,  without  the  express  authority  of  his 
principal,  enter  into  a  bond  to  a  third  person,  under  a 
condition  to  be  vokl  on  performance  6f  the  award  by 
the  principal,  otherwise  to  be  in  full  force,  this  shall 
bind  the  attorney,  and  not  the  prin^cipal.' 

Yet,  it  is  the  common  understanding,  that  the  assent 
of  the  attorney  in  a  cause,  to  a  reference  by  a  rule,  of 
nisi  priusy  will  bind  tlje  client :  and  the  reason  of  the 
difference  seems  to  be  this,  that  in  the  first  cas^  the 
general  character  of  attorney  does  not  imply  a  commis- 
sion from  the  principal  to  do  any  thing  so  much  but  of 
the  ordinary  course  of  the  business  of  a»  general  attorney, 
as  to  refer  a  matter  to  arbitration  ；  but  the  employment 
as  attorney  hi  a  particular  sul"  implies  the  client's  as- 
sent that  he  mdy  do  every  thing  ^hich  the  court  may 
approve  in  the  progress  of  the  cause.(r) 

But  it  has  been  held  in  Chancery,  that  the  assent  of 
a  solicitor  to  a  reference  by  a  rule  of  court  does  not 
bind  the  client  ；  though  in  the  very  same  case  it  is 
admitted,  that  in  Ae  courts  of  law  that  of  the  attorney 
does  ；  and  that  if  the  decree  be  made  to  perform  the 
award,  and  there  appear  in  the  decree  only  the  assent 
of  the  solicitor,  it  is  not  incumbent  on  the  plaintiff,  in 

7  Hayes  v.  Ha^es,  H.  11  Car.  •  Bacon  v.  Dubarry,  1  Lord 
8.  R.  Rol.  Art).  £.  9.  Cra.  Car.  Raym.  346.  Id  Mod.  129.  Comb, 
434.  439.    1  Salk.  70. 

(c)  It  M  probably  upon  this  groundy  which  is  much  Btrengthened  bytl^e 
wordB  of  the  act  of  1705,  that  in  Pennsjfvania  it  has  been  ruled  in  the  Com^ 
mon  Pleas  that  m  attorney  ，•  agreement  to  refer  bincU  his  client.  Somers  v. 
Mala&regOf  1  DalL  IM. 
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a  bill  of  review  for  the  reversal  of  the  decree,  to  sliew 
the  want  of  assent  ia  the  principal  ；  and  that  even  the 
attendance  of  the  solicitor,  with  counsel,  before  the  ar- 
bitrator, on  behalf  of  his  client,  will  not  bind  the  latter 
without  his  actual  assent. 

It  may  well  be  doubted,  however,  how  far  the  au- 
thority of  this  case  would  be  recognized  at  present : 
the  character  of  solicitor  is  equally  known  to  the  law 
as  that  of  an  attorney :  their  duty  and  their  privileges 
are  the  same ~ the  confidence  reposed  in  them  the 
same :  they  only  differ  in  name,  and  practise  in  differ- 
ent courts.  , 

If  the  husband  submit  to  arbitration  any  thing  of 
which  he  might  dispose  in  right  of  his  wife,  the  wife 
shall,  after  his  death,  be  bound  by  the  award.  As  if 
the  husband  and  wife  be  possessed  of  a  term  in  the 
right  of  the  wife,  as  executrix  of  her  former  husband  ； 
and  the  present  husband,  and  a  stranger,  who  claims 
title  to  it,  submit  the  interest  and  title  of  the  lease  to 
the  award  of  certain  persons,  who  award  one  part  to 
the  pretender,  and  the  other  to  the; husband  and  wife, 
the  latter,  after  the  deatl，  of  the  husband;,  shall  be 
bound  by  this  award.* , 

So,  under  a  submission  of  all  matters  between  a 
. married  man  and  ^mother,  the  arbitrator  may  com- 
prehend in  his  award  a  matter  in  dispute  in  the  right 
of  the  wife.  As  if  *a  woman  be  indebted  to  J.  S.  in  a 
sum  of  money,  as  administratrix  to  J,  D,  and  then 
many :  if  the  husband  and  J.  S.  submit  all  matters 

9  Colwell  V.  Child,  1  RepXh.       i  Diet.  2.  El.  Rol.  Arb.  D.  I. 
104.  I  Ca.  Ch.  86.  with  a  quere. 
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between  them,  an  award,  comprehending  the  debt  due 
by  the  husband  and  wife,  thcMigh  in  the  right  of  the 
-wife  and  as  aSnunistratrix,  shall  bind  the  husband,  if 
the  wife  had  assets;  for  in  that  case  he  k chargeable  by 
the  marriage.' 

Under  a  similar  submissian,  an  award,  comprehend- 
ing a  debt  due  to  the  wife  as  eiecutrix,  will  bind  the 
wife  after  her  husband's  deaths  as  it  will  the  husband 
himself  during  his  life/ 

. But  where  a  submission  by  the  husband  respects  my 
property  of  the  wife,  which  the  husband  by  his  owa  act 
cannot  alieii^  an  award  which  gives  that  property  to  ano- 
ther, it  would  seem,  would  not  be  considered  as  bind- 
ing on  the  wife :  as  if  the  husband,  among  other  things, 
submit  the  right  . of  a  manor,  and  thie  arbitrators  award 

by  which  an  annuity  is  secured  to  the  wife  out  of  the 
maBor  ；  this-  award  cannot  be  enforced,  because  the 
right  of  the  husband  extends  only  to  the  accruing  ar* 
rears  of  the  annuity,  and  not  to  the  annuity  itself.  But 
if  the  submission  were  jointly  by  the  husba^  and  wife, 
it  seems  not  to  be  questioned  in  the  book  in  which  this 
case  is  reported^  that  both  the  husband  and  wife  would 
be  bound  by  this  award  yet  seme  doubt  might  be 
raised,  from  the  consideration,  that  the  only  mode  by 
which  the  freehold  interest  of  the  wife  can  be  transfer- 
red, is  by  the  solemnity  of  a  fine. 


*  Lumley  v.  Hutton,  M.  15. 
Jac  B.  R.  M.  13.  JacB.  RcS.C. 
1  Rol.  Rep.  268.  Rol.  Arb.  D.  2- 
Cro.  Jac  447.  Morse  v.  Surry, 
I  jrt.  Ca.  Law  und  Eq.  3 12. 

H 


3  21  H.  7.  29.  6.  cited  Bridg. 
91.  Rol.  Arb.  D.  3. 

4  Vid.  21  H，  6,  19.  and  I  Rdt. 
Rep.  269. 
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The  assignees  of  a  bankrtipt^  succeeding  only  to  €ie 
right  of  the  bankrupt,  must,  it  is  eviddnt,  be  bound  by 
an  award  made  before  the  bankruptcy/ in  consequence 
of  a  submission  by  him. 

It  was  formerly  thought,  that  an  action  oif  debt  could 
not  be  maintained  against  ah  administrator  on  an  award 
made  between  the  plaintiff  and  the  intestate,  even 
though  the  award  was  in  writing  ；  but  the  reason  given, 
though  often  in  the  ancient  books  used  as  an  ar^ment 
to  impeach  an  award,  seems  to  be  altogether  inapplica- 
ble : It  is  no  other  than  this,  that  the  intestate  might 
have  waged  his  law;  or;  in  other  words,  by  the  inter- 
vention of  certain  ceremonies,  sworn  that  he  did  not 
owe  the  m6ney  awarded.* 

But  this  opinion  has  been  since  over-nilfed  ；  and  it 
has  been  held,  that  an  award  creates  a  duty,  whieh  sur- 
vives to  the  executor  or  administrator/  and  that  they 
shall  be  compelled  to  perform  the  thing  awarded  to  be 
done  on  the  part  of  their  testator  or  intestate/ 

Whether,  by  the  Roman  law,  the  representative  of 
the  deceased  was  bound  by  an  award  made  in  the  life«* 
time  erf  his  predecessor,  does  not  appear  very  clearly, 
though  the  fidrest  interpretation  of  the  law  is,  that  he 
was*' 

IPX  m  toif  It  safely  be  laid  down  as  a  general 
iuh^ta^c  o/mle,  that  all  those  who  would  be  bound  by 
on  Award,  ^  award  may  take  advantage  of  it,  if  made 


*  Bowycp  V.  Garland,  Cr.  EL 
600.  • 

•  d  W.  and  M.  Dawney  v. 
Vesey,  2  Ventr.  249.  Vid.  1  L. 
Raym.  248. 

7  Nec  tttimur  Labeonis  sen- 


tenuis,  qui  exislimavitt  si  arbiter, 
aliquem  fiecuniam  dare  jusseiitf 
et  is  decesserit  antequam  daret, 
poenam  committi,  ticet  heres 
ejus  paratus  sk  ofiferre.  Ff.  1.  4， 
t.  8,  8.  27. 


The  Parties, 


49 


in  their  favour,  or  in  the  favour  of  those  in  whose  rig^t 
they  would  be  bound. 

Therefore  the  assignees  of  d.  bankrupt  may  take  advan- 
tage of  an  award  made  in  fevour  of  the  bankrupt  befpre 
his  bankruptcy. 

And  for  the  same  reason  executors  or  administrators 
may  take  advantage  of  an  award  made  in  favour  of  their 
testator  or  intestate  before  his  death. 


C    50  ]. 


CHAPTER  in. 


THE  SUBJECT  OF  REFERENCE. 

T^HOUGH  at  all  times  the  courts  have  manifested  a 
general  disposition  to  give  efficacy  to  awards,  yet 
there  are  some  cases  in  which  they  have  refused  them 
their  protection  ；  because  the  subjects^  on  which  they 
were  mqde,  were  not  the  proper  objects  of  a  reference 
to  a  clome3tic  tribunal. 

It  is  therefore  essential,  distinctly  to  point  out  what 
subjects  of  controversy  the  law  permits  to  bcTefeired, 
and  to  what  others  it  refuses  that  privilege.  The  general 
answer  to  this  question  will  be  best  obtained,  by  ad- 
verting to  the  great  principle  on  which  every  reference 
is  made,  and  the  obligation  imposed  on  the  arbitrator, 
by  implication,  from  tlie  nature  of  his  duty,  Ttiat  an- 
swer, indeed,  will  not  exactly  apply  to  all  the  cases  that 
may  occur:  some  of  them  can  only  be  explained  by  the 
assistance  of  techinal  reasons.  、 

The  only  motive  which  can  influence  a  man  to  refer 
any  subject  of  dispute  to  the  decision  of  an  arbitrary 
judge,  is  to  have  an  amicable  and  easy  settlement  of 
something  which  in  its  nature  is  uncertain.  It  would 
be  contrary  to  the  duty  oif  an  arbitrator  to  do  any  thing 
that  were  unjust  between  the  parties;  ^nd  if  the  demand 
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of  the  one  upon  the  other  were  either  certain  in  its  ori- 
ginal creation,  or  subsequently  ascertained  by  any  other 
means,  an  arbiti^or  would  do  manifest  injustice  were 
he  to  order,  either  that  mwe  ^ould  be  given,  or  that 
less  should  be  received,  in  satisfaction.  It  would  there- 
fore be  nugatory  to  refer  that  to  the  decision  of  an  ar- 
bitrator, in  which  the  law,  following  the  dictates  of  jus- 
tice, will  not  permit  him  to  make  any  change. 

On  these  principles  an  award  is  of  no  avail,  when 
made  of  debt  on  a  bond  for  the  payment  of  a  sum 
certain,  whether  it  be  single,  or  with  si  condition  to 
be  void  on  the  payment  of  a  less  sum,  or  of  debt  for 
arrears  of  rent  ascertained  by  a  lease,  nor  of  covenant 
to  pay  a  certain  sum  of  money;'  nor  of  debt  on  the 
arrears  of  an  account,  takeii  before  auditors,  whether 
assigned  by  the  master  of  the  accountant,  or  by  the 
court,  m  an  action  of  account.'  Nor  of  damages  reco- 
vered by  a  judgment;^  for  in  all  these  cases  the  demand 
is  asccitaifiecL 


•  10  H.  r.  4.  4H.  6.  ir.  Rol. 
Alb.  R.  3.  5.  Blake's  o^,  6 
Co.  43, 

•  4  H.  6.  ir.  6  H.  4.  6.  a. 
Fitah.  Abr.  51.  a.  b.  Rol.  Arb. 
R.  1.  6.  s.  1.  1  Lev.  293. 

At  common  law，  before  either 
the  statute  of  Marlebridge  or 
Westminster  the  second,  there 
were  two  methods  of  proceeding 
agunst  an'  accountant:  one  by 
irhich  the  party  to  trhom  he  was 
accountable,  called,  in  the  lan- 
guage of  those  times,  his  master, 
mighty  by  the  consent  of  the  ac« 


countanty  either  take  the  account 
himself)  or  assign  an  auditor  or 
auditors  to  take  it,  and  then  have 
his  action  of  debt  for  the  arrears. 
Or  he  mig^t,  in  the  first  instance^ 
have  a  writ  of  account^  on  which, 
after  judgment,  guod  comfiutet^ 
auditors  irere  assigned  by  the 
court}  and  final  judgment  pro- 
nounced on  their  report.  The 
report  of  the  auditors,  in  both 
caseSf  was  considered  as  matter 
of  record. 
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It  seems  to  be  oa  the  same  principles  that  a  submis*> 
sion  cannot  be  made  of  a  question  relative  to  the  deten* 
tion  of  the  title  deeds  of  an  estate,  nor  of  the  demand  of 
an  annuity;  for,  in  the  first  case,  the  writings  (miy  are 
to  be  recovered  ；  and, 如 the  other,  the  annuity  itself 
and  the  arrears.  In  soine  of  the  old  books,  however, 
reasons  m6re  technical,  but  less  satisfactory,  are  assign- 
ed for  these  cases  ；  that  in  the  action  of  detinue  of  char- 
ters^ neither  the  wager  of  law,  nor  outlawry,  lies;  and 
that  it  concerns  land,  and  comprehends  a  — arranty  in 
itself,  which  is  an  inheritance ;  and  that  a  writ  of  annu- 
ity ban  action  mixt  with  the  realty  A 

But  an  action  of  account  may  be  submitted  ;  for,  till 
the  account  be  taken,  the  sum  remains  uncertain.  So 
also  a  trespass  for  taking  away  the  charters  of  an  estate; 


injury  of  taking  them  away,  though  in  detinue  the  re- 
covery is  only  of  the  charters  themselves; 

And,  in  general,  where  the  party  oomplakiing  could 
recover  by  action  only  uncertain  damages,  the  subject 
of  complaint  may  be  the  object  of  a  reference  to  arbi- 
tration: as  any  demand  not  ascertained  by  the  agree- 
ment or  contract  of  the  parties,  though  tlie  claimant 
demands  a  sum  certain;  as  a  claim  of  SL  for  different 
expences  m  the  service  of  the  other  party/ 

So,  debt  arising  on  a  simple  contract  ； *  a  demand  of 
rent  for  use  and  occupation  ； •  a  complaint  of  slander;' 

.«9H.  6.  6a.  Fitaph.  Sl.a.  RoL  «45  Ed*  3.  16.  a. b. 

Ari>.  V.  1.  A.  6.  V.  3.  •  4  H.  6.  17.  b,  Rol.  Ait. 

a  Rol.  Arb.  R.  4.  V.  8. 

*  Sower  V.  Bradfield,  Cro.  EL  1 1  Keb^  848， 
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trespass  of  every  kind,  whether  personal  or  on  the 
land  of  the  complainant;"  and,  in  general,  all  kinds  of 
personal  wrong,  whei"c，  by  the  policy  of  the  state,  the 
injury  done  to  the  individual  is  not  considered  as  mer- 
ged in  the  public  crime,  or  where  it  does  not  include 
an  offence  against  the  public  manners.* 

There  is  also  a  distinction  with  respect  to  demands 
arising  on  a  deed.  Where  the  demand  is  wholly  ascer- 
tained hy  the  deed  at  the  time  df  making  it,  as  it  is  by 
corenant,  bill  or  bond,  to  pay  a  sum  of  money  ；  there 
this  certain  demand  cannot  be  avoided,  but  by  matter 
of  as  high  a  nature,  and  therefore  cannot  be  submitted 
to  arbitration,  as  has  been  before  mentioned :  but  whea 
no  certain  duty  accrues  by  the  deed  alone)  but  the  de- 
mand arises  from  a  wrong  or  default  jsubsequent,  to- 
gether with  the  deed,  as  in  the  case  of  a  bond  to  per- 
form  covenants,  or  covenant  to  repair  a  hoose,  there 
the  demand,  being  for  damages  for  k  breach,  may  be 
submitted. 

On  the  saiAe  principle,  an  action  on  the  old  statutes, 
for  enticing  away  the  plaintiff, s  servant,  might  have 
been  answered  by  a  submission  of  that  injury,  and  an 
award  m  ccoisequence  of  it;  because  the  action  was 
not  grounded  merely  on  the  statute,  bat  also  on  the  de- 
parture of  the  servant,  which  was  matter  of  fact.* 

Most  of  those  cases  too,  which  cannot  be  submitted 
by  themselves,  may,  when  joined  with  other  things  of 


•13R.  2. 

»  Vid.  infra. 

1  Blake's  case,  6  Co.  43,  44 产 
Cra  Jac.  99.  Rol.  Atb.  T.  I，  3, 
3,  4,  5, " 


a  Rol.  Arb.  S.  2.  Vid.  statute 
of  labourers,  23  Ed.  3.  st.  1.  and 
the  other  old  statutes  on  that 
subject. 
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an  uncertain  nature  ；  because  then  there  is  an  uncer*- 
tainty  in  the  whole  of  the  disputes  ;^  as  debt  on  a  bond* 
whether  single  or  with  condition;^  debt  for  arrears  of 
rent  ascertained  by  a  lease  for  years;'  damages  reco- 
vered by  verdict  and  judgment/  - 

But  it  was  determined,  in  very  early  tinies^  that  the 
arrears  of  an  account  taken  before  auditors,  assigned 
by  the  master  of  the  accountant^  cannot  be  referred 
even  amongst  other  things;  because,  say  all  the  justi- 
ces, an  award  is  not  of  so  high  a  nature,  as  d^bt  found 
before  auditory  the  latter  being  matter  erf  record  ;， 
and  they  certainly  would  have  saidthe»sainje  thing,  had 
the  case  been  that  of  debt  found  before  auditx>rs  assign- 
ed by  the  eourt.  - -"' 

The  same  reason^  however,  applies,  even  in  a  su- 
perior degree,  to  the  case  of  damages  recovered  by 
verdict  and  judgment;  for  these  are  surely  matter  of 
record,  and  of  as  high  a  nature  as  arrears  found  before 
auditors :  and,  perhaps,  had  the  latter  case  remained  to 
be  decided  in  more  modem  timely  it  would  have  re- 
ceived a  different  determination. 

•  However,  in  all  cases  where  the  demand  arises  on  a 
deed,  it  would  seem  the  submission  must  also  be  by 
deed;  because  a  specialty  cdiinot  be  answered  but  by 
a  sqpecialty.* 


3Fhbt.  5l.b.  6  H.  4.  6.  a.  b. 
Rol.  Arb.  R.  3.  ,Tr,  22  Car. 
Faver  v.  Bates,  S.  C.  Al.  4. 
Morris  v.  Creech,  2  Keb.  623. 
659. 

4  Lumley*  v.  Hutton,  M.  13 
Jac,  B.  R.  H.  15  Jac.  B.  R.  Rol. 


Ari).  B.  8.  Coial  Sharp,  i 
Keb.  937. 

»  10  H.  7.  4.  Rol.  Arb.  5. 

«Gouldsb.91,  92. 

7  6  H.4.  6.  a.  4  H.  6,  17,  18. 
Ehbt.  51.  a.  b.  Rol,  Arb.  R.  1.6. 
S.  1.  vid.  1  Lev.  292. 

H.  4.  1.  BroQke,  44.  a. 


The  Subject  of  Reference.  55 

Therefore,  where  A  was  indebted  to  B'  in  30/. 
by  a  single  bond,  and  they  submitted  all  matters  be« 
tween  them,  by  parol,  and  it  was  awarded,  that  A 
should  pay  to  B  a  less  sum  in  satisfaction  ；  it  was  de- 
termined,  that  though  he  had  paid  this  smaller  sum, 
according  to  the  award,  yet  this  was  no  discharge  of 
the  bond.  But  it  was  also  held,  that  if  the  submission 
had  been  by  bond,  by  which  each  bound  himself  to 
perform  the  award,  A  would  have  been  obliged  to  pay 
the  money  awarded,  otherwise  he  must  have  forfeited 
his  bond  of  submission  ；  and  if  he  had  paid  it,  or  ten- 
dered payment,  B  would  also  have  forfeited  his  bond  of 
submission,  by  bringing  an  action  on  the  single  bond.' 

Much  doubt  and  uncertainty  seem  anciently  to 
have  prevailed  on  the  question,  "  How  far  a  dispute 
concerning  land  could  be  referred  to  the  decision  of  an 
arbitrator  ；  and  how  far,  on  an  actual  reference,  the 
parties  were  bound  by  his  award." 

Thus,  we  are  tdd,  in  one  book/  that  "  it  was  said 
" by  Grevill  and  Pollard,  that  land  in  variance  on  thq 
" title,  right,  and  possession,  submitted  to  arbitration, 
**  without  other  debates,  and  variances  of  other  things 
" personal,  are  not  arbitrable,  nor  hare  the  arbitrators 
" authority  to  meddle  with  the  title  of  real  land  only, 
" but  such  award  is  void;  and  so  a  bond,  with  con-i 
" dition  to  obey  such  award,  is  void."  The  reporter, 
however,  adds  a  quere,  for  that  "  others  think  clearly 
" the  contrary,  if  there  be  such  words  as  submit  title 
" and  possession :  also  they  thihk,"  continues  he,  "  that 

»  Lumlcy  Huttan,  H.  15  Arb-  B.  8.  Coxal  v.  Sh*rpe^  \ 
Jac.  B.  R.  M.  13  Jac.  B.  H.  Rol.   Keb.  937. 

1  Keilway,  99,  b. 
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《-  i£  I  and  another  submit  to  an  award  of  all  demands ， 
" without  more,  in  the  word  demands  are  implied  all 
" matters  between  us  concerning  the  lands  of  both. 
**  parties,  which  are  in  variance  between  us." 

In  other  places,  we  are  told,  that,  "  arbitrators  cannot 
" make  an  award  of  freehold,  ^nd  therefore  cannot 
" award  the  freehold  of  one  to  another."  This  was  said 
by  Culpepper,  "  which  nobody  denied  but  Skrene, 
" who  said,  that  an  arbitrator  cannot  award  frank  .te- 
" nement  without  deed  ；  but  that  if- parties  submitted 
" themselves  to  arbitration  by  deed  indented,  then  the 
" award  was  good,  and  a  man  might  plead  it  in  bar,  to 
" which  no  answer  was  givenr/'  * 

Again,  "  a  man  cannot  have  a  remedy  to  enforce 
" an  award  of  frank -tenement,  unless  he  has  bond  for 
" performance. ，"  "  The  right  of  freehold  cannot  be 
" the  subject  of  a  reference  ；  but  the  arbitrator  may 
" award,  that  the  one  party  shall  infeoff  the  other  in 
" satisfaction."*  "  An  award  that  one  shall  infeoff  ano- 
ther in  an  acre  of  land,  and  immediately  after  deliver 
up  the  charters,  is  good."*  But  Rolle  says,  "  that  ar- 
" bitrators  cannot  make  an  award  of  freehold,  though 
" the  submission  be  by  deed  or  even  by  deed  indent- 
" ed;  ？，  but  his  authorities®  do  not  go  so  far. 
. So,  he  says,  "that  an  arbitrator  cannot  make  an 
award  of  a  lease  for  years,  as  to  adjudge  the  land  of 
one  to  another,  by  which  the  interest  and  estate  of 
" one  shall  be  transferred  to  the  othet-,  because,"  says 

«  14  H»  4.  18,.  19.  Brooke,  Littleton.  M.  9.  E.  4.  44. 

44.  b.  s  18  £d.  4.21,  cited  Rol.  Arb. 

>  9  E.  6.  26.  Brooke,  53,  E.  II.  2. 

•  Diet,  per  Moyle,  cont.  per  o  9  E.  4.  44.  14  H.  4.  19. 
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he,  "it  is  a  chattel  rekl:"  from  whence  it  might  be 
concluded  that  his  opinion  was,  that  any  thing  in  the 
realty  could  not,  by  any  mode,  be  referred  to  arbkra- 
tioiK  But  he  cites  no  authority,  nor  does  he  make  any 
distinction,  whether  the  arbitrator  cannot  do  this  at 
ail,  or  only  that  he  cannot  do  it  unless  it  be  withm  the 
submission. 

He  also  lays  it  down  for  law,  ，  "  that  there  cannot 
" be  partition  by  an  award;"  but  his  reason  seema 
only  to  extend  to  the  manner  in  which  the  award 
pftrtition  is  expressed :  it  b,  "  that  freehold  does  not 
" pass  but  by  livery,"  which  was  true,  before  the  in; 
troductfdn  of  the  modern  forms  of  conveyancing;  and 
therefore  an  award,  in  such  words  as  these,  "  The  one 
" shall  have  one  moiety  of  the  lands  in  question,  and 
" the  other  the  other  moiety,"  would  not  have  been 
effectual* 

But  it  appears,  by  a  number  of  cases,  adjudged  even 
while  these  doubts  were  constantly  expressed,  that  the 
real  difficulty  was  how  to  enforce  an  a^ward  made  on  a 
reference  of  4  dispute  concerning  land  ;  for  wheniever 
the  submission  was  by  bond,  it  was  almost  universally 
held,  that  the  party  who  did  not  perform  the  award  for. 
feited  the  bond. 

Thus,  it  b  said,  "  if  two,  by  bond,  submit  the  title 
" of  certain  land  to  the  arbitrament  of  a  third  person, 
" who  awards,  that  the  one  shall  levy  a  fine  to  the  other 
" of  that  land,  he  must  do  it;  otherwise  he  will  forfeit 
"his  bond" 

»  1  Rol.  242.  L  16.  cites  P.      •  Keilway,  43,  a.  b.  45.  b. 
i  Jac.  B«  Horton  v,  Horton. 
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So,  "  where  two  bound  themselves  in  mutual  oblU 
" gations  to  stand  to  the  award  of  certain  persons,  on 
" the  right,  title,  and  possession  of  20  acres  of  land  ； 
" and  the  award  was,  that  one  of  them  should  enter 
" and  have  possession  of  10  acres  to  him  and  his  heirs, 
" and  that  the  other  should  have  the  remaining  10 
" acres  for  life:"  though  an  objection  was  taken  to 
this  award,  as  being  only  of  parcel  of  the  things  sub- 
mitted, yet  that  was  overruled,  and  no  obj  ection  taken 
to  the  submission y  as  being  of  freehold,  nor  to  the 
award  on  any  other  account. 

In  another  place,*  it  is  said,  "  that  if  the  condition 
" of  a  bond  be  that  the  parties  shall  Stand  to  the  award 
" of  J.  S,  concerning  the  title  of  certain  land,  and  the 
" arbitrator  award,  that  .the  one  shall  give  a  release  to 
" the  other  of  his  right,  and  that  the  latter  shall  give 
" to  the  former  20/.  in  lieu  of  it;  this  is  a  good  award.'* 
AndRoUe,*  citing  the  same  case,  says  that  "  though 
" such  an  award  be  void  to  determine  the  right,  and  to 
" change  the  estate,  because  it  is  real,  yet  being  within 
" the  submission,  the  party  is  bound  to  perform  it." 

So,  where  there  was  a  submission  of  the  title  of 
copyhold  land,  and  an  award  that  one  of  the  parties,  in 
consideration  of  money  paid  him  by  the  other,  should 
release  to  the  latter  all  his  right  in  the  copyhold,  at  a 
certain  day  ；  and  three  years  afterwards  make  further* 
assurance  ；  no  objection  was  made  to  the  subject  of  the 
award,  though  several  were  made  to  the  award  itself.* 


«  19  H.  6.  6.  b. 

1  9  £.  4.  44. 

*  Rol.  Arb.  B.  U 


^  Markham  v.  Jennings.—- 
H.  4.  Jac  B.  R.  Rol.  Arb. 
K.  15. 
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Yet,  the  idea  of  there  being  something  in  the  nature 
of  real  property,  which  rendered  it  an  improper  subject 
of  reference,  continued  long  to  be  entertained :  "  If  an 
" award  be  made,  says  Coke,  of  a  real  thing,  although 
" that  be  no  bar  in  the  action  for  the  thing,  yet  if  this 
" be，performed,  the  bond  is  forfeited ；,，  ^  by  which,  I 
suppose,  he  means,  *  the  bond  of  the  party,  who,  not* 

*  withstanding  the  award,  and  performance  by  the  other, 

*  sues  on  the  original  cause  of  action,  is  forfeited  by  his 

*  so  suing;  upless,  it  must  be  supposed,  that  the  word 
"not"  is  omitted  before  the  word  "  performed,"  and 

*  then  the  meaning  will  be,  that  the  party  not  perform- 

*  ing  the  award  will  forfeit  his  bond.' 

And  30  late  as  the  time  of  William  the  third,  it  is 
observed,  by  one  of  the  judges/  "  that  it  is  a  question, 
" whether  the  title  to  land  is  submissible,  since  it  is  in 
" the  realty  ；"  and  he  is  answered  by  the  Chief  Jus- 
tice,a  "  that  things  in  the  realty  may  be  submitted,  as 
" well  as  things  in  the  pertonalty  ；  but  that  they  could 
" not  be  recovered  on  the  award?"      ,  - 

There  seems  to  be  something  singularly  absurd  in 
the  manner  in  which,  in  many  cases,  this  opinion  of 
the  inarbitrable  nature  of  real  property  is  expressed: 
" any  thing  concerning  the  realty,"  it  is  said,  "  cannot 
" be  referred ；  an  arbitrator  can  make  no  award  of  it; 
" he  cannot  award  the  freehold  of  one  man  to  another;" 
and  jet,  in  the  next  sentence,  it  is  frequently  added, 
" but,  if  there  be  a  bond  to  stand  to  the  award, 仏 e 
" party  who  does  not  perform  it  forfeits  the  penalty;" 


7  Mai^s  V.  Marriot,  I  Ld. 
Raym.  115. 
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which  is  contrary  to  the  principle  which  universally 
governs  every  other  case  on  this  subject;  for  in  sdl 
other  cases  it  is  held,  that  if  the  award  be  void,  the 
bond  is  not  forfeited  by  non-performance" 

In  none  of  the  books,  which  I  hare  had  an  opportu- 
nity of  consulting,  is  there  any  reason  given  for  this 
opinion  ；  perhaps  the  principle  on  which  it  was  founded 
had  ceased  to  operate  before  any  register  was  kept  of 
the  proceedings  of  the  courts;  it  probd^ly  had  its  rise 
from  the  feudal  restraints  on  the  alienation  of  real  pro- 
perty ； at  a  time  when  the  lord  had  an  interest  in  the 
person  of  his  vassal,  who  could  not  be  changed  without 
his  consent;  when  the  vassal  had  a  reciprocal  restraint 
on  the  change  of  his  lord  ；  and  when  the  ancestor  could 
not  disinherit  his  heir  ；  it  was  perfectly  consonant  to 
reason,  that  the  possessor  of  land  should  not  be  per- 
mitted, by  a  reference  to  an  arbitrary  tribunal,  to  in- 
fringe on  these  collateral  rights;  and  when,  by  the  re- 
moval of  the  restraints  on  alienation,  the  principle  on 
which  the  opinion  was  founded  no  longer  existed^  and 
was  forgotten,  the  opinion  itself  still  continued  to  be 
fEtvoured. 

In  the  Roman  law,  there  is  no  question  but  that  real 
property  might  be  referred,  and  the  parties  bound  by 
an  award  concerning  it    and  indeed  there  appears  to 


»  22  H.  6.  46. 

, Inter  Castellianum  et  Seium, 
eoDtnnrersia  de  finibus  orta  est, 
etarbiter  electus  est  ；  Mlarbitratu 
ejus  res  terminetur;  ipse  sen- 
tendam  dudt,  prxsentibus  {larti- 
buS)  et  terminos  posuit :  quaesi- 


tum  est,  an,  si  ex  parte  Castelli- 
ani  arbitro  paritum  non  easet, 
poena  ex  compromisso  coinmissa 
est  I  Renpondi  si  arbitro  paritum 
non  esset  in  eo,  quod  utroque 
presente  arbitratus  easet,  poenam 
commissam.— Ff.  1. 4.t.  8.  ft*  44. 
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be  no&ing  in  the  nature  of  real  property  itself  which 
makes  it  an  unfit  subject  of  arbitration,  where  ilo  ad- 
ventitious reason  prevails  to  render  it  so. 

It  may  therefore  safely  be  considered  as  law,  tluK 
where  the  parties  might,  by  their  own  act,  transfer  real 
property,  or  iexercise  any  act  <rf  ownership  with  respect 
to  it  ；  they  may  refer  any  dispute  concerning  it  to  the 
decision  of  a  third  person,  who  may  order  the  same 
acts  to  be  done  which  the  parties  themselves  might  do 
by  their  own  agreement:  therefore,  when  we  are  tol^* 
that  an  arbitrator  cannot  make  an  award  of  freehold, 
that  he  cannot  award  the  freehold  of  one  man  to 
another,  or  that  partition  cannot  be  by  an  award;  we 
are  to  understand  these  expressions  to  mean  no  more 
than  that  land  cannot  be  transferred,  or  a  division  made 
of  it,  by  the  mere  magic  of  the  words  of  the  award; 
but  that  it  IS  necessary  that  the  award  should  order 
such  acts  to  be  done  as  would,  if  done  by  the  voluntary- 
agreement  of  the  parties,  amount  to  a  proper  transfer 
or  partition  at  lave. 

Thus,  where  it  appeared  by  the  recital  of  an  award, 
that  the  parties  to  the  subitiission  were  joint  tenants  of 
certain  land,  and  the  award  ordered  that  they  should 
make  partition  by  mutual  conveyances,  no  objection 
was  taken  to  the  power  of  the  arbitrator  to  order  par- 
tition to  be  made  ；  but  to  |he  uncertainty  of  the  manner 
in  which  it  was  ordered,  it  not  being  pointed  out  what 
moiety  or  part  the  one  should  have,  and  what  the  other  ： 
but  even  this  objection  was  over-ruled,  and  it  was  re- 
solved, that,  whereas  they  were  joint-tenants  before, 
they  would  now  become  tenants  in  common/ 


Knight    Burton.  3  Anne.  6  Mod.  23i. 
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And  where  the  law  did  not  require  any  particular  so- 
lemnities, to  transfer  the  possession  from  one  to  another  , 
the  words  of  the  award  alone  hitv^  been  held  sufficient 
for  that  purpose  ；  as  where  a  controversy  arose  between 
two,  concerning  a  lease  of  lands,  and  they  submitted 
to  the  award  of  a  third  person,  who  awarded,  that  one 
of  them  should  have  the  lanHs  ；  this  was  held  in  evi- 
dence before  a  jury  to  be  a  good  gift  of  the  interest  of 
the  term;  but  it  was  likewise  held,  that,  had  it  been, 
Uiat  the  one  should  permit  the  other  to  enjoy  the  term; 
this  would  not  have  given  an  interest  in  it?  And  in 
another  book/  where  the  same  case  is  cited,  and  the 
distinction  here  taken  recognized;  it  is  said,  that  if  the 
arbitrators  award  that  the  possessor  shall  hold  the  term, 
k  seems,  that  this  would  not  bind  the  right  of  the  other; 
•  for  that  the  award  does  not  extinguish  the  right  there, 
as  it  does  to  pass  the  possession  in  the  other  case.  I  con- 
fess I  do  not  see  any  thing  material  in  these  distinctions; 
and  I  apprehend,  that  since  the  statute  of  frauds/  such 
an  award  would  not  be  sufficient  to  bind  the  parties, 
but  that  it  must  order  a  transfer  of  the  possession,  or  a 
release  of  the  right,  by  a  written  instrument,  (rf) 

As  real  property  cannot  be  transferred  by  the  parties 
themselves,  without  deed,  except  by  the  old  solemnities 
of  a  foeffiment  on  the  land,  k  seems  to  be  a  necessary 
Qonsequence  that,  where  that  makes  a  part  of  the 
dispute,  the  submission,  as  well  as  the  award,  where 
the  submission  is  by  the  act  of  the  parties,  must  alsp 
be  by  deed. 

a  Trusloe  v.  Asewre,  Cro,  El.      a  Dy.  183^  in  mafg. 
223.  *  29  Car.  2.  c,  3.  s. 】. 

(d)  Since  the  last  publication  of  Mr.  Kyd's  Treatise  a  case  has 
been  decided  in  the  court  of  King's  Bench  which,  although  it  pro- 
ceeds 
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It  has  been  said,  that  aU  kinds  of  personal  wrong 
may  be  submitted  to  arbitration,  where,  by  the  policy 
of  the  state,  the  injury  done  to  the  individual,  is  not 
considered  as  merged  in  the  public  crime,  or  where  it 
does  not  include  an  offence  against  the  public  manners. 

ceeds  upon  a  principle  hereafter  noticed,  has  a  particular  applica^ 
tion  to  •awards  of  real  estate,  and  is  therefore  proper  for  notice  in 
this  place. 

In  an  action  of  ejectment  the  fktion  precludes  every  plea  but  that 
of  not  ^iUy,  and  of  course  each  party  is  entitled  to  set  up  under 
this  issue  anv  defence  or  groimcl  of  action  which  in  other  suits  would 
be  the  foundation  of  a  special  plea  or  replication.  There  can  there- 
fore be  no  such  thing  in  an  action  of  ejectment  as  the  plea  of  ft 
MubmiaMon  and  avford,  nor  can  the  plain tifT  reply  it  ；  but  if  a  submis- 
non  and  atoard  have  been  made  of  the  title  to  lands  in  dispute,  it 
will  have  the  same  effect  in  ejectment  as  if  agreeably  to  the  fiction  it 
vrere  strictly  pleadable  ；  that  is,  it  will  bind  the  parties,  and  will  stop 
the  plsontifT  or  defendant,  as  the  case  may  be,  from  setting  up  the 
title  against  which  the  award  has  been  made.  In  other  words,  al- 
though an  award  will  not  conyey  a  right  to  lands,  it  will  prevent  either 
party  from  stirring'  the  original  controversy  in  an  ejectment  by  con- 
cluding them  from  disputing  the  title  affirmed  by  the  award. 

The  case  above  referred  to  was  thus :  in  ejectment  for  certain 
messuages  and  lands  it  appeared  in  evidence  on  the  part  of  the  plain* 
^fif  at  the  trial,  that  in  the  year  1799,  a  prior  ejectment  having  been 
brought  on  the  demise  of  the  same  lessors  against  this  defendant, 
for  part  of  the  same  premises  which  were  leasehold,  it  was  agreed 
to*  refer  the  matter  to  arbitration,  and  accordingly  bonds  of  arbitra- 
tion were  entered  into  in  consequence  of  which  the  premises  were 

but  the  defendant  not  being  satisfied  with  the  award,  applied  to  B. 
R.  to  set  it  aside,  but  without  effect  ；  notwithstanding  which  he  still 
retsuned  the  possession  of  the  premises,  upon  which  this  ejectment 
was  brought.  The  defendant  offered  at  the  trial  to  go  into  evidence 
of  his  title;  but  the  learned  Judge  (Lawrence)  rejected  it,  consider* 
Sng  him  as  precluded  from  disputing  the  lessor's  title  in  this  action 
by  the  award,  to  whiqh  tbe  present  parties  had  bound  tbemselves  to 

submit  i 
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This  exception  was  not  originally  dictated  by  any- 
thing whieh  had  appeared  in  our  books  ；  it  arose  from 
that  principle  appearing  in  the  civil  law  ；  but  as  it  is 
founded  to  reason  and  good  sense,  it  was  supposed 
there  could  be  no  doubt  that,  if  the  question  should 
ever  occur  in  our  courts,  it  would  receive  a  similar  de- 
termination. 

submit  ；  upoD  which  the  plaintiff  recovered .  a  verdict.  A  motion 
was  made  for  a  new  trial,  on  the  ground  that  the  award,  though 
prima  &cie  evidence,  was  not  conc)}iHive  between  the  pardesy  the 
subject  matter  afTecting  the  freehold  and  inheritance  of  land,  which 
could  not  be  determined  by  arbitration  according  to  1  RoL  Mr.  242* 
1. 10.  &  1  Com.  Dig,  tit.  arbitrament  D.  3.  But  if  the  award  were  ad- 
mitted to  be  conclusive  evidence  of  the  title,  h  would  indirectly  de- 
termine the  freehold  and  mberxtance;  and  though  but  the  judgment 
of  a  privatV  person,  it  would  have  an  higher  effect  than  a  judgment 
in  ejectment,  which  is  the  act  of  the  courts  and  is  allowed  not  to  be 
conclusive.  Per  Curiam.  "  The  award  cannot  have  the  operation  of 
conveying  the  land;  but  there  is  no  reason  why  the  defendant  m«f 
not  conclude  himself  by  his  own  as^reement  From  disputkig  the  tUle 
of  the  lessor  in  ejectment.  The  parties  consented  that  the  award  of 
the  arbitrator  chosen  by  themselves  should  be  conclusive  as  to  the 
right  to  the  land  in  controversf  between  them  ；  and  this  is  sufficient 
to  bind  them  in  an  action  of  ejectment.  Rule  refosed.  Doe  on  the 
demise  ofMorm  ^  oihcrs  v.  Rower^  S  Eas"  15. 

To  the  same  purpose  »  a  case  deckled  ft  Mai  Priu9  in  Pennsyl- 
vania»  before  Skififun  and  Bradford,  Justices  of  the  Supreme  Court. 
In  an  ejectment  for  lands  in  Cumberland  county,  the  plaintiff  shew- 
ed an  office  title  ；  the  defendant  set  up  an  interfering  office  dtle,  but 
relied  principally  upon  an  award  made  in  an  action  of  trespasft^ 
wherein  he  was  plaintiff,  and  the  present  plundffwas  defendant,  and 
the  plea  liberum  tentmentums  which  award  directed  that  a  "  divi- 
uon  line  between  the  farms  of  the  parties  should  be  ran  in  such  a 
manner  as  to  leave  this  dispined  land  m  the  possesion  of  the  pre, 
sent  defendant;"  and  the  award  was  afterwards  confinned  by  the 
court  In  charging;  the  Jury  in  the  ejectment,  the  court  mjy "  the 

great 
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As  arbitrators,  say  the  writers  on  the  civil  law;' 
have  no  power,  but  that  which,  the  parties  can  give 
them,  we  cannot  submit  to  arbitration  certain  causes 
which  the  laws  and  good  manners  do  not  suffer  to  be 
exposed  to  any  other  event,  but  that  which  the  natural 
authority  of  justice  gives  them,  and  which  cannot 
be  brought  before  other  judges  than  those  who  are 

« Domat.  1  vol.  225. 

j^reat  objection  to  the  plaintiiTs  recovery  arises  from  the  award  and 
judgment.  To  be  suite  aa  award  cannot  give  a  right  to  land,  but  a 
report  of  referees  will  9eUle  m  disfiuu  about  land  either  in  an  eject- 
ment or  in  an  action  of  trespass.  In  the  case  of  Fox't^  leasee  V- 
Franklin^  a  similar  report  has  been  made  and  affirmed.  Indeed  such 
a  report  is  more  operative  than  a  verdict  ；  for  a  verdict  in  ejectment 
is  not  conclusive;  but  when  parties  clmse  to  adjust  their  dbputes 
amicably,  they  generally  agree  that  the  award  shall  be  final,  and  un- 
4er  such  an  agreement  neither  of  them  csin  hope  again  successfully 
to  agitaete  the'  same  pcHnts."  L  nder  this  charge  the  plwtifF  suffered 
a  nonsuit.  CalhounU  Uweev^  Dunnh^yA  Dall.  130. 

It  is  observable  that  in  the  last  of  the  foregoing  cases  the  award 
which  was  held  to  conclude  the  partf  against  whos^  tikle  it  ww 
made,  was  delivered  under  a  rule  of  court  in  an  action  calculat- 
ed fry  -A^  titUf  and  in  the  first  case  it  was  an  award  under  arbi- 
tradoQ  bonds,  entered  into  by  virtue  of  an  agreement  made  m  a  cause 
of  the  same  nature.  Whether  the  court  would  giii«  the  same  effect 
to  an  award  made  where  no  cause  depended  at  the  time  u{M>n  the 
matter  in  controversy,  has  not  perhaps  received  a  decision  ；  but  as 
this  effect  is  greater  than  would  be  given  to  a  judgment  in  the  very 
cause  in  which  the  reference  took  place,  and  from  this  circumstance 
seems  to  depend  upon  the  nature  of  a  submission  and  award,  and 
not  upoD  the  character  of  the  action,  it  is  probable  they  would;  and 
therefore  there  is  some  difficulty  in  reconciling  with  these  dcd- 
^ons  the  following  case« 

In  ejectment  for  317  acres  of  land  in  Westmoreland  county,  the 
pbdntiff  produced  what  is  called  in  Pennsylvania  an  office  title,  com- 
plete in  every  thing  but  a  patent  ;  and  the  defendant  opposed  to  it 
a  settltment  upon  the  land,  and  an  award  in  Ms  favour^  by  four  out 

of 
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cloathed  with  public  authority.  Thus  we  cannot  sub- 
mit accusations  of  crimes,  such  as  murder,  robbery, 
sacrilege,  adultery,  forgery,  and  others  of  the  like 
nature  ；  for  on  the  one  side  the  public  interest  is  con- 
cerned, to  have  these  crimes  punished  in  ^  public 
manner  ；  and  on  the  other,  the  party  accused  (an 

of  five  arbitrators^  to  whom  or  a  majority  of  them  there  was  a  sub- 
mission  by  the  defendant  and  the  lessor  of  the  plsdntifi'  of  their  dis- 
pute respecting  the  land.  The  president  charged  the  jury  that  the 
princi{>al  difficulty  Id  the  case  was  in  the  award  If  it  -was  consider- 
ed as  an  agreement  of  the  parties,  and  the  rule  of  equity  was  ap- 
plied to  it,  that  what  ought  to  be  done  must  be  considered  as  done,  it 
would  operate  as  a  title  against  the  plaintifT.  If  it  was  considered 
merely  as  a  verdict  in  ejectment  it  would  be  no  bar  to  a  further 
prosecution  of  the  title  ；  and  as  to  title  the  English  lav  says  an 
award  is  not  conclusive  ；  he  was  therefore  disposed  to  think  that  it 
should  have  no  greater  force  than  a  verdict  aDd  judgment  in  eject- 
inent  ；  and  the  jury  found  a  verdict  for  the  plaintiff.  tJpon  a  motion 
for  a  new  trial  Uie  defendant's  counsel  argued,  that  the  submission 
and  award  concluded  the  parties;  ^  that  it.  also  amounted  to  a 
cmtract  with  sufficient  con^tderadoo,  which  ought  to  be  considered 
in  Pennsylvania  as  equivalent  to  a  deed  of  the  party  under  hand 
and  seal,  passing  the  title.  The  answer  by  the  plaintifi's  counsel, 
seems  to  have  been  directed  only  to  the  last  reason,  and  not  to  have 
noticed  the  ground  that  the  parties  were  concluded  hy  their  agree- 
ment; and  the  president  takes  the  same  view  of  the  argument  ；  us 
in  delivering  the  oi»iuon.of  the  court  upon  the  motion,  he  says  "  a 
" verdict  having  been  given  for  the  plumtiff  a  motion  has  been 
" made  to  set  it  aside  on  the  ground  that  the  jury  ought  to  have 
" l^een  directed  to  consider  the  award  as  decUive  of  the  right 
" theBC  fiarticB  to  Ms  land;"  and  he  also  says,  "  In  the  direction  to 
. " the  jury  I  told  them  that  considering  this  award  as  giving  the 
" right  it  could  not  have  this  effect)  for  by  the  law  of  England  title 
" to  real  estate  cannot  be  trantferred  by  award ;  aiid  considering  it 
" as  giviag  the  flosaessiony  it  was  not  decisive,  for  one  judgment  in 
" ejectment  is  no  bar  to  another  ejectment  for  the  same  land  ；"  and 
agaiq,  "  considering  it  as  a  principle  of  English  law  that  an  award 
" cannot  transfer  title  to  real  estate,  I  do  not  see  how  when  an 
" award  was  given  as  evidence  of  tide  to  real  estate,  conastently^ 
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neither  defend  his  honour  nor  his  innocence  but  in 
public,  and  before  the  judges  who  exercise  the  minis- 
try of  justice  ；  and  it  would  be  contrary  to  good  man- 
ners, and  useless  for  the  accused,  to  submit  voluntarily 
to  justify  his  innocence  before  arbitrators,  who  having 

" with  that  principle,  any  other  direction  could  be  given  to  the  jury." 
The  president  however  proceeds  afterwards  to  take  a  view  of  the 
subject  more  analogous  to  the  cases  of  Doe  v.  lioaaevy  and  Calhoun ，霉 
lessee  v.  Dunmngy  and  although  he  successfully  maintains  the  posi- 
tion that  an  award  will  not  operate  aa  a  conveyance^  be  proceeds  to 
consider  whether  it  was  essential  that  it  should  so  dperate,  in  order 
. to  entitle  it  to  more  weight  than  had  been  given  to  it  with  the  jury. 

" The  award,*'  says  the  presideot,  "  is  in  June  1791.  Dixon  is 
" virtue  of  his  location  has  a  survey  made  in  April  1773.  Morehead 
" has  a  warrant  in  January  1785.  Both  therefore  at  the  time  of  the 
" award  had  a  claim  on  the  state  for  a  title.  To  settle  the  poim 
" between  them,  to  whom  the  state  should  give  the  preference, 
" they  might  enter  into  an  .agreement,  and  thotigh  this  were  bjr 
" parole,  I  think  the  executive  agents  of  the  state  and  the  courts 
" of  justice  would  hold  it  conclusive  on  them  or  at  least  on  the 

party  out  of  possession,  or  they  might  submit  their  difference  to 
" arbitratioo,  and  I  think  the  executive  agents  of  the  state  and  the 

courts  of  justice  ought  to  hold  the  award  conclusive  on  them,  or 
" at  least  on  the  party  out  of  possession.  If  the  jury  had,  been 
" directed  to  consider  the  as  conclusive,  it  would  not  have 

" been  so  much  a  decree  of  a  specific  performance  of  an  award  as 
" making  it  a  bar  to  a  further  firoaecution  of  the  claim  submitted, 
" I  think  therefore  that  in  the  direction  to  the  jury  sufficient  weight 
" was  not  given  to  the  award  in  this  case,  and  therefore  there  ought 
" to  be  a  new  trial."  The  same  case  was  however  tried  at  a  Nisi 
Prius  in  May  179$，  before  the  chief  justice  M'Kean  and  Smith  J. 
who  held  the  award  not  binding;  and  the  plaintifPs  title  regular  and 
£ur^  in  consequence  of  which  he  had  a  verdict.  Duron* s  Lessee  v, 
Morehead,  jfddinon's  Re/iGrtSy  p.  216. 

The  simple  point  in  this  case  was,  according  to  Doe  t.  Rwcr、 
whether  the  plaintiff  was  not  concluded  by  the  submission  and 
award  from  disputing  the  defendant's  title  in  ejectment;  the  award 
not  being  offered  as  evidence  qf  tUle,  but  to  prevent  the  plaintiiT 
froiQ  setting  up  the  title  which  had  been  negatived  by  the  award. 
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no  share  in  the  administration  of  justice,  could  neither 
justify  nor  Condemn  him/ 

In  Easter  term,  1797,  a  case  occurred  in  the  court 

圍  • 

of  King's  Bench,  m  which  this  principle  was  expressly 
recognized.— One  James  Rant  and  others  had,  at  the 
session  for  the  county  of  Middlesex,  held  in  the  month 
of  October  preceding,  preferred  a  bill  of  indictment 
for  a  riot  and  assault  against  one  Hannah  Coombs  and 
others,  who  at  the  same  session  preferred  a  similar  bill 
against  Rant,  and  his  party  ；  both  bills  were  found, 
and  were  called  on  for  trial  at  the  session  held  in 
December  following  ；  but  by  the  consent  of  the  parties 
on  both  sides,  all  matters  in  dispute  between  them 
were  referred  to  arbitration :  mutual  bonds  of  arbitra- 
tion were  executed,  which  contained  a  proviso  that 
the  submission  should  be  made  a  rule  of  the  court  of 
King's  Bench  ；  no  award  was  made  within  the  time 
originally  limited  by  the  bonds  ；  the  time  was  enlarged, 
as  the  successful  parties  alleged,  by  mutual  consent  ； 
and  an  award  was  made  within  the  enlarged  time :  the 
unsuccessful  parties  having  procured  the  submission 
to  be  made  a  rule  of  court,  moved  to  have  the  award 
set  aside  on  an  affidavit,  which,  among  other  things, 
stated  that  they  had  neither  by  themselves,  nor  their 
attorney,  consented  to  the  enlargement  of  the  time  ； 
the  counsel/  who  was  instructed  to  shew  cause,  though 


. ^  Julianus  indistincte  scribit  ； 
si  per  errorem  de  famoso  delicto 
ad  arbitrum  hum  est,  vei  de  ei 
re  de  qu&  publicum  judicium  sit 
constitutum,  veluti  de  adulteriis, 
sicariis  et  similibus :  vetare  de- 


bet praetor,  sententiam  dicere, 
Dec  dare  diets  executionem.  Ff. 
1.  4.  t.  8.  s.  32.  w.  6. 

7  The  author  of  the  present 
work. 
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of  opinion  that,  for  several  reasons,  the  award  could 
never  by  any  mode  of  proceeding  be  enforced,  yet 
thought  he  could  successfully  oppose  the  present  rule, 
on  two  'grounds :  1st,  That  it  appeared  from  the  affi- 
davit on  which  it  was  obtained,  that  the  court  had  no 
jurisdiction  over  the  subject,  as  the  consent  to  enlarge 
the  time  was  denied.*  2dly,  That  a  criminal  prosecu- 
tion could  not  be  made  the  subject  of  reference. ― He 
had  hardly  stated  the  fact  of  the  submission  by  bond, 
when  the  coiirt  expressed  a  considerable  degree  of  sur- 
prize that  a  criminal  prosecution  should  be  so  submit- 
ted ； they  observed  that  it  was  usual,  indeed,  in  prosecu- 
tions of  this  kind,  before  a  verdict  was  g^ven,  or  after 
venKct  of  conviction,  and  before  sentence,  for  the 
parties  to  talk  togedier  by  the  recommendation  of  the 
court,  and  if  Aey  agreed,  the  court  set  a  nominal  fine  ； 
but  the  whole  was、  done  under  the  inspection  of  the 
court,  and  their  sentence  formally  followed. -"" The  rule 
was  discharged.? 

It  is  to  be  observed  here  that  the  objection  to  the 
propriety  of  the  reference,  arose  not  so  much  from  the 
nature  of  the  complaint,  as  from  the  form  of  the  pro- 
secution; for  there  can  be  no  doubt  that  a  personal 

•  Had  the  auccet^fid  party  court,  and  then  to  more  to  set 
procured  the  submisuon  to  be   aside  an  award,  made  under  the 


made  a  role  of  court,  and  then 
moved  to  enforce  tiie  award  by 
attachment,  the  denial  of  this 
consent  would  have  been  a  pro- 
per answer  to  that  application  ； 
but  it  seems  hardly  reconcileable 
to  common  sense  to  procure  a 


authority  of  that  submission,  on 
the  denial  of  its  existence. 

8  The  King  v.  Coombs  ct  al. 
on  the  prosecution  of  Rant^  and 
the  King  v.  Rant  et  al.  on  tlie 
prosecution  of  Coombs. 

[8  T.  R.  530.  Watson  v. 


iDbmiauon  to  be  mads  a  rule  of  MK^uUum.】 
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assault  may  in  itself  be  the  subject  of  arbitration,  as 
well  as  any  other  trespass;  and  where  it  is  made  the 
subject  of  an  action,  instead  of  an  indictment,  it  may 
with  propriety  be  referred. 

Notwithstanding  this  ready  recognition  of  the  prin- 
ciple in  question,  in  the  case  just  stated,  it  seems  in  the 
following  to  have  been  forgotten  or  overlooked. 

Some  considerable  time  previous  to  the  year  1795, 
Stephen  Phillips  purchased  of  Lord  Viscount  Falkland, 
Henry  Speed,  and  Delves  Broughton,  several  annuities, 
the  payment  of  which  was  ostensibly  secured  to  him 
by  assignments  of  several  supposed  estates  alleged  to 
be  the  property  of  those  three  persons* 一 Some,  time 
after  the  purchase,  applications  were  made  to  the 
court  of  King's  Bench  to  set  the  annuities  aside,  on 
affidavits  sworn  by  Lord  Falkland,  John  King,  who  in 
some  part  of  the  transaction  had  acted  as  the  agent  of 
the  grantors,  and  one  Alexai\der  Livingstcme :  these 
applications,  however,  were  unsuccessful,  and  Mr. 
Phillips  having  afterwards,  as  was  alleged,  discovered 
that  all  or  the  greater  part  of  the  estates  assigned  as 
a  security,  either  had  no  existence,  or  did  not  belong 
to  the  parties  who  had  taken  upon  themselves  to  assign 
them,  instituted  a  prosecution  by  indictment  against 
Lord  Falkland,  Mr.  Speed,  and  Mr.  King,  for  a  con- 
spiracy to  cheat  him  of  his  money  by  falsely  represent- 
ing the  three  persons  before  mentioned  as  the  owners 
of  the  supposed  estates  ；  three  several  indictments  were 
also  found  on  the  prosecution  of  Mr.  Phillips,  against 
Lord  Falkland,  King,  and  Livingstone,  for  perjury 
assigned  to  have  been  committed  in  the  affidavits  before 
mentioned. 一 These  four  indictments  stood  for  trial  be- 
fore Lord  Kenyon  at  the  sittings  at  Westminster  after 
Hilary  term  in  the  year  1795- 一 On  the  indictment  for 
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the  conspiracy,  the  defendants  were  acquitted,  whether 
on  the  real  merits  of  the  case,  or  on  account  of  some 
defect  in  the  indictment,  or  from  want  of  sufficient 
evidence  on  the  part  of  the  prosecution,  is  immaterial 
for  the  present  purpose :  a  ^poposition  was  then  made 
from  the  bar  that  the  subjects  of  dispute  between  the 
prosetQtor  and  the  sevenil  defendants  should  be  refer- 
red to  ar^tration  ；  this  receiving  the  acquiescence  of 
Lord  Kenyon,  and  the  coKent  the  parties,  verdicts 
of  acquittal,  by  his  Lordship's  difcction,  were  entered 
on  the  three  indictments  for  perjury.— Rules  were 
then  drawn  up  in  all  the  four  indictments,  which  stat- 
ed, that  "  It  was  ordered  by  the  court,  by  and  with 
" the  consent  of  the  prosecutor  and  the  several  defen- 
" dants,  their  counsel,  and  attorneys,  that  it  diould  be 
" referred  to  M  person  there  name4  as  arbitrator,  to 
" settle  all  matters  iajdifference  between  Stephen  Philr 
" lips,  the  prosecutor,  and  the  said  several  defendants^  in 
" the  said  indictments,  and  to  settle  and  ascertain  what 
" sum  of  money  ought  to  be  secured  to  the  said  Stephen 
" Phillips  by  the  said  defendants  Lord  Viscount  Falk- 
" land,  Henry  Speed,  Esq>  and  Delves  Broughton,  Esq. 
" and  tiiat  it  should  be  in  the  power  and  judgment  oi 
" the  said  arbitrator  to  settle  and  determine  the  nature 
" of  such  security  to  be  given  ；  and  also  to  order  and 
" determine  what  he  should  think  fit  to  be  done  by  the 
" parties  respecting  the  matters  in  difference  between 
" them,  and  that  the  court  of  King's  Bench  might  be 
"prayed  Aat  this  order  might  be  made  a  rule  of 
"court"*  , 

9  The  King  on  the  prosecution  land,  John  Kinjj,  and  Alexander 
•f  Stephen  Phillips  y.  Lord  Falk-  Livingstone. 
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Had  the  defendants  been  acquitted  of  the  criminal, 
charges  on  the  merits,  but  it  had  appeared  in  die  course 
of  the  investigation  that  there  wiere  subjects  of  difference 
between  them  and  the  prosecutor,  which  might  give  rise 
to  future  litigation,  those  differences  might  have,  been 
referred  to  the  decision  of  an  arbitrator,  by  the  recom^ 
mendation  of  the  judge  and  counsel-  without  violatim 
of  the  principle  which  is  now.  the  subject  of  discussion  ； 
even  then,  however,  k  woold  have  been  improper  in 
point  of  form  that  the  reference  should  be  by  rule  of 
court  alleged  to  be  made  in  the  indictments  ；  these  were 
at  aa  end  by  the  acquittal  of  the  defendants,  and  the 
court  could  have  no  authority  to  interpose  in  any  dis- 
putes still  subsisting  between  die  parties :~But  here, 
when  die  proposition  to  refer  was  made  and  accepted, 
the  defendants  remained  charged  with  a  gross  crime,  in 
prosecution  of  which  the  public,  interest  was  materially 
concerned,  and  no  evidence  had  been  o&red  of  their 
guilt  or  innocence :  in  that  situation,  therefore,  the  re- 
ference, in  substance  as  Well  As  in  form,  has  the  appear- 
once  of  a  compromise  of  public  justice  under  the  sanc- 
tion of  a  court;  and  if  what  was  done  in  ttiis  case  were 
、to  be  considered  is  legally  correct,  it  is  apprehended  it 
might  be  cited  as  an'  authority,  not  only  that  a  criminal 
prosecution^  but  a  public  crimey  .might  legally  be  referred 
to  arbitration. 

It  is  further  laid  down  by  the  writers  on  the  civil 
law,  that  causes  which  relate  to  the  state  of  persons 
cannot  be  submitted  to  a  private  tribunal  ；  as  if  the 
question  were  to  lenow,  whether  a  man  were  legitimate 
or  a  bastard ~ whether  a  gentleman  or  a  plebeian.  Nor 
can  such  causes  be  submitted  to  arbitration,  the  conse, 
queiKe  of  which  may  interest  our  honour  or  dignity 
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in  such  a  way;  that  gdod  manners  do  not  allow  us  to 
submit  the  event  of  them,  or  to  choose  judges  for  de- 
ciding them.i 


1  Oomat.  1  vd.  23^.  De  libc* 
ndi  c&usa  compromisso  fecto, 
rectc  non  compeiletur  aibiter 
sentemtBiii  dicere:  quia  fayor 
fibertads  est,  ut  majores  jodlees 
habere  debeat  ；  eadem  dicenda 


sunt,  sive  de  ingcnuitate^  sive  de 
tibertinitate  quaesdo sit:  'et  si  ex 
fideicommisu  cau8&,  ISwrtas  de* 
beri  dicatur.  Idem  dicenduxn  est 
in  populari  actione.  Ff.  L  4.  t. 
8.  8.  33.  n.  7. 
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CHAPTER  JV. 


THE  ARBITRATOR  AND  UMPIRE. 、 

•  >  一 

lirjuf  fnayheanT^  VERY  ofie  whom  the  tow  supposes  ca- 
滅 rmfor.  £j  ^^^^^  of  juc^ng,  whatcv^r  may  be  his 

character  for  integrity  or  wisdom,  may  be  an  arbi- 
trator or  umpire;  because  he  is  appointed  by  the 
choice  of  the  parties  themselves,  and  it  is  their  folly 
to  choose  an  improper  person  ；  *  but  a  person  cannot 
be  ati  arbitrator,  who,  by*  nature  or  accident,  has  not 
discretion;  as  one  of  non-sane  memory,  or  one  who 
is  deaf  and  dumb,  because  being  deprived  of  the 
use  of  those  senses,  which  are  more  peculiarly  the 
medium  through  which  knowledge  is  conveyed  to  the 
mind,  he  cannot  be  supposed  capable  of  judging;  nor 
an  infant,  nor  a  person  who  is  under  the  control  of  ano- 
ther : as  a  mairied  woman,  a  slave  ammig  die  Romans,, 
or  a  villein  in  the  times  of  villeinage  ；  neither  can  a 
man  attainted  of  treason  or  felony?  But  with  us  an 


«  Com.  Dig.  Arbitrament.  B.— 
parvi  refert,  ingenuus  quis，  an 
Ubertinus  sit  ；  integne  famse  quis 
sit  arbiter,  an  ignominiosus.  Ff. 
I.  4.  t.  8.  s.  7. 

3  Com.  Dig.  Arb.  C»— In  ser- 


vum  Labeo  compromitti  non 
posse  scribit;  ct  est  yenun. 
Ff.  1.  4.  u  8.  s.  7.  Sed  ne- 
que  in  pupiUum,  neque  in 
furiosum,  aut  surdum  aut 
mutum  ccmproxiiittetur,  s.  9. 
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Unmarried  woman  may  be  an  arbitratrix/  thotigh  by  the 
iiivil  law  she  could  not,  it  being  contrary  to  the  proper 
character  of  the  sex,  according  to  the  ideas  of  Justinian, 
to  intermeddle  with  the  office  of  a  judge.' 

It  is  a  general  rule  of  law,  founded  on  the  first  prin- 
cq>les  of  natuial  justice,  that  a. man  cannot  be  judge  in 
his  own  cause  ；  and  on  this  foundation  the  Roman  law 
has  e^presdy  provided,  that  if  a  man  be  constituted  ar- 
bitrator  in  a  dispute  to  which  he  is  himself  a  party,  he 
cannot  pronounce  an  award  ；  adding  this  satisfactory 
reason,  that  he  must,  from  the  nature  of  the  thing, 
either  order  himself  to  do  something,  or  prohibit  him- 
self fix>m  asserting  some  claim  ;  and  that  no  man  can 
either  impose  a  command  or  a  prohibition  on  himself. 
There  are,  however,  one  or  two  cases  mentioned  in 
our  books  of  reports,  which  se^  to  infringe  on  this 


Cum  lege  Julia  cautum  sit,  •Ae 
•Minor  viginti  annis  judicare  coga- 
iurj  nemini  Iicere  minorem  vi- 
gmti  aimis  compromissaiium 
jndicein  eligere  ：  ideoque  poena 
ex  sententia  ejus  nuUo  modo 
committitur.  Majori  tamen  vi- 
ginti  annis,  si  minor  viginti 
-quinque  sit,  ex  hac  causa  auc- 
airrenduni}  si  temere .  audito- 
rium receperity  multi  dixenmt 
―. 41. 

4  Vid.  the  Dutchess  of  Suf- 
folk's case.  8  £.  4.  1.  Br.  37. 

*  Saiicimus,  mulierea>  su£ 
pudicitbe  memores  et  operum 
qux  eis  natura  permi&it,  et  a 
quibus  easjus^it  abs^ere,  licet 


sunnnsc  «tque  optimx  opinioxua 
constitutae,  in  se  arbitrium  sus- 
ceperint,  vel  si  fuerint  patrons, 
etiamsi  hiter  tibertos,  suam  in- 
tert>08ueiiB[t  audientiam,  abomni 
judicial!  agmine  separaii,  ut  ex 
earum  electione  nulla  poena,  nulla 
pacti  exceptio  adversus  justos 
earum  contemptores  habeatur. 
Cod.  1.  2.  t.  56.  8.  6. 

•  Si  de  re  suit  quis  'arbit^ 
&ctus  sit,  sententiam  dicere  non 
potest:  quia  Be  facere  jubeat,  aux 
petere  prohibcat  ；  neque  auteiji 
imperari  sibi  neque  se  prohibere 
quisquam  potest.  Ff.  U  4.  t.  8. 
s.  51.  . 
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principle,  but  which  probably  may  admk  of  such  a  mo- 
dification as  to  be  reconcileable  to  it. 

Serjeant  Hards  Xock.  a  \k0r9t  as  a  deodand  from  the 
bailiff  of  the  archbishop  of  Canterbury,  for  which  the 
archbishop  brought  his  action,  and  that  coming  to  a 
trial  at  the  assizes  in  Kent,  the  Serjeant  offered  to  refer 
the  matter  to  the  archbishop  himself,  which  was  accord- 
ingly done  by  rule  of  court;  and  the  Serjeant  afterwards 
applied  to  the  court  to  have  the  award  set  aside,  on  the 
principle  above  mentioned  ；.  b^t  the  court  thought  tne 
objection  of  no  force  ；  probably  -.  because  the  reference 
to  the  archbishop  wi^  by  the  Seijeai)it's  own  proposal, 
by  which  they  thought  he  oug^t  to  be  bound:  perhaps, 
too,  they  thought,  that  the  {Minciple  in  question  apfdies 
only  to  tfie  case  where  a  man  takes  on  himself  to  ju^e 
in  his  own  cause,  without  the  consent  of  the  opposite! 
party.  However  this  may  be,  it  is  certain,  that  on  tEe 
authority  of  this  case,  cited  from  recollection  by  one  of 
the  judges/  and  reported  by  him  to  have  been  approved 
of  by  Lord  Chief  Justice  Hale,  a  subsequent  case  re- 
ceived a  similar  decision,  though  the  circumstances  are 
not  mentioned.^  ,  • 

Another  case  is  reported,  of  a  submission  by  two  on 
each  side,  to  several  arbitrators,  of  whom  one  of  the 
two  on  one  side  was  one,  and  an  objection  taken  to 
the  award  on  that  account  by  his  partner,  when  matte 
defendant  to  an  action  on  the  bond  of  submission  ；  and 
•  the  objection  was  supported  by  another  observation, 
" That  it  was  a  principal  challenge  to  a  juror,  that  he 

7  Dolbcn  J.  •  4  Mod.  226. 

8  Matthew  v.  Ollerton,  5  W.       •  Huiiter  ir.  Benmson,  Hardr. 
and  M,  B.  R.   Gomb.  318.  43. 
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fadd  beeur  an  artntrator  between  the  parties  in  the  cause:" 
but  it  does  not  appear  that  the  court  gave  any  attention 
to  this  observation  ；  probably  because  they  thought  it 
inapplicable  to  the  case  in  question.  The  circumstance 
of  having  been  an  arbitrator  between  the  parties  in  the 
same  cause  is  an  objection  to  the  juror,  because  he  may 
be  already  prejudiced  in  the  dispute  ；  and  the  obligation 
uiider  which  the  party  was  bound  to  stand  to  his  ^ward 
is  at  an  end,  before  the  cause  can  again  be  brought  to 
trial  by  a  jury,  and  does  not  estop  him  from  objecting  to 
the  juror  od  account  of  a  prejudice  so  naturally  implied; 
but,  bj^  submitting  to  have  his  partner  in  the  dispute 
one  of  the  arbitrators,  he  had  waived  all  subsequent  ob- 
jection, on  that  account,  to  his  award. 

The  Roman  law  recognizes  two  kinds  of  arbitrators, 
those  who  are  appeinted  by  a  formal  submission,  and 
act  in  the  capacity  of  a  judge,  and  those  to  whom  it  is 
simply  referred  to  seta  price  on  any  thing  which  is  the 
subject  of  sale;  to  estimate  the  value  of  a  rent,  to  decide 
on  the  quality  of  a  piece  of  workmanship,  to  settle 
Ae  shares  oS  gain  and  loss  between  partners,  or  to 
determine  any  question  of  a  nature  similar  to  these.* 
Arbitrators  of  the  .first  kind  had  an  uncohtrolable  au- 
thoritjr,  "from  which  there  was  no  appeal,  where  they 
kept  widun  its  limits,  whether  their  award  was  an 


1  Arbitrorum  genefa  .  dunt 
dao:  unum  ejusmodi,  ut  sive 
xquum  sit)  sive  iniquum,  parere 
debeamus;  quod  obs^rvatur,  cum 
ex  amfirondsso  ad  aibitnun  itutn 
est:  alterum  ejusmodi,  ut  ad 
boni  mi  arbitrium  redigi  debeat, 


et  nominatim  sit  comprehensa 
persona,  cujus  arbitratu  fiat;  ve- 
luti  cum  lege  locatioiiis  comprc- 
hensum  est,  ut  opus  arbitrio  16- 
catdiis  fiat.  Ffc  l.  ir.t  3-  s.  76, 

rr. 


―  ■-， 

J 
i 

，  i 
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equitable  decision  between  the  parties .  or  not,  and 
therefore  the  party  could  never  be  invested  with  that 
authority :  but  in  the  latter  case  it  was  considered  to  be 
the  meaning  and  intention  of  the  litigants,  that  the 
matter  in  dispute  should  be  referred  to  the  jdgment 
of  persons  of  probity  and  skill  in  the  particular  subject, 
who  were  not  permitted  to  exceed  the  bounds  of 
reason  aiid  equity;  and  if  they  did,  their  decision  was 
void :  *"  in  this  case,  therefore,  there  was  no  incon- 
venience in  permitting  one  of  the  parties,  by  the  con- 
sent of  the  other,  to  be  an  arbitrator  of  the  dispute  ； 
and  accordingly  such  a  reference  was  frequently  made-S 

cletatem  collaturus  sit.  F£.  1. 17.  t- 
2.S.  6.  Societatem  mecuov  cois- 
ti,  ea  conditione  ut  J^erva  amicus 
cotnmu'tfls  partes  eocietatU  conati- 
tueret :  Ncrva  constituit,  at  tn 
ex .  triente  aochia  esMy  ego  ex 
be»8e :  qusris)  utrum,  ratum  id 
jure  socictatis  sit,  an  nihilominus 
ex  .sequis  partibus  socii  simus  ？ 
existimo  Autem  melius  te  qw^i- 
tuFum  fuisse,  utrum  ex  his  pard- 
bus  socii  essemuS)  qu^  isconsti- 
tuisset,  8n  ex  his,  quas  virum 
bonum  constkuere  oportuisset* 
•"-arbitrium  boni  viri  existimo 
sequenduiQ  esse :  eo  magis,  quod 
judicium  pro  socio,  bcMis  fidet 
est.  Unde  si  Nervx  arbitrium. 
ita  pravum  est  ut  manifesta 
iniquitas  ejus  appareat  corrigi* 
potest  per  judicium  bonas  fidei. 
Quid  wim  si  Nerva  consti- 
tuisset,  ut  alter  ex  milleditna  , 
parte,  alter  ex  duabus  mille- 


*  £a  mens  est  personam  arbi- 
trio  substltuendum,  ut  quia'spe- 
rent  e\im  recte  arblitraturum  id 
iaciant,  non  quia  vel  immodice 
obligari  velint.  Domat.  1  vok  44. 
Si  in  lege  locationis  compcehen- 
sum  sit,  ut  arbitratu  domini  ofma 
adfirobetur^  perinde  habetur,  ac  si 
"viri  boni  arbitrium  comprehen- 
sum  fuisset :  idemque  tf'ervatur,  si 
alterius  cujusUbet  arbitrium  com- 
prehenstm  sit)  nam  fides  bona 
exigit,  ut  arbitrium  tale  prxste- 
tur  quale  virobono  convenit.  Ff. 
1.  19.  t.  2.fl.  24. 

3  Si  societatem  mecum  coie- 
vi&y  ea  conditione,  ut  fmrtca  eocie- 
tads  consUtueresj  ad  boni  viri  ar- 
bitrium ea  res  recUgenda  efi(:  et 
coQTeniens  est  viri  boni  arbitrio, 
ut  non  utique  ex  acquis  partibus 
socii  simus,  veluti  si  alter  plus 
operas,  industri»,  pecuniae  in  so- 
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The  case  of  Seijeant  Hards,  and  others  of  the  same 
kind,  would,  in  the  Rojxian  law,  have  been  considered 
as  more  pioparly  belonging  to  th^  latter  class. 

It  is  hig^y  improper,  however  common  it  may  be, 
for  a  person  nomisated  as  an  arbitrator,  to  consider  him- 
self as  the  agent  of  the  person  on  whos^  behalf  he  was 

It  a]>pears,  however,  to  be  no  objection  to  an  arbitra- 
tor, that  he  is  related  to  one  of  the  parties,  or  connected 
with  him  in  any  other  way,  which  might  raise  a  pre- 
sumption  of  aainclinaticm  in  his  favour;  for  by  consent- 
to  the  nomination  qf  such  a  person,  the  other  party 
diewn  his  opinion,  that  such  an  inclination  wiU  not 
affect  the  justice  of  his  determinatioh.' 

When  a  submission  is  made  to  the  award 
is£  two  or  more,  h  is  frequently  thought  pru- 
dent,  in  order  to  provide  a  remedy  the  case  of  their 
finally  differing,  or  not  making  an  award  at  all,  to  insert 
a  clause  of  agreement,  that  ifi  such  case  the  question 
shall  be  referred  to  the  decision  of  a  third  person,  who 
18  called  an  umpbe. 

The  nomination  of  this  person  frequently  made 
by  the  parties  themselves  at  the  time  of  the  submission, 
and  frequently  left  to  the  discretion  of  the  arbitrators. 
In  the  latter,  case,  the  English  law  differs  essentially 
from  that  which  was  conceived  to  be  law  by  the 


muM  sociuft  esset:  iUud  potest 
conveniens  esse  viri  boniaii>itrio, 
ut  Qon  utique  ex  ssquis  partibus 
socii  dmusi  veluti  si  alter  plus 
opere,  industriae,  gratiae«  pecu*- 
iiiat  in  sodetatem  colIaturuB  erat. 
Ft  L  17.  t.  3.  s.  76,  78,  79,  80. 

M 


4  1  Vez.  Jun.  326. 
'Qoinetiam  de  re  patris  dicilur 
filium  fumilias  urbitrum  esse  : 
nam  et  judicem  eum  esse  posse 
plerisque  placet.  Ff.  1:  4.  t.  8.  s. 
6. 
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opinion'  most  prevalent  among  the  RoHiaa  lawyers  '； 
for  though  they  acknowledge  it  to  have  been  a  coox- 
mon  practice  to  refer  any  thing  to  the  deciskm  of  tm 
jtrbitrators,  yet  they  say,  that  "  a  submissiOD  to  tivo, 
with  a  provision,  that,  in  case  of  difference  in  opinion, 
they  shall  nominate  a  thbd,"  is  not  valid,  because  tbej 
may  also  differ  in  the  object  of  their  nominattO|i :  but 
at  the  same  time  they  admit,  that  tct  case  of  a  subioission 
to  two  without  such  provision,  the  preetor,  irhen  tbef 
cannot  agree  in  an  award,  ought  to  compel  ilieon  to 
nominate  a  third  person  to  decide  beti^reen  them.* 

The  English  law  expresses  ao  emch  anxiety  for  th^ 
possiUe  difierence  of  opinion  in  the  chokne  of  w 
umpire  ；  and,  in  fa<^,  it  is  moi^  usual  to  appolfit  tw^ 
arbitrators  with  the  power  of  this  nominatu^,  than 
any  'greater  fiumber :  but  j^ovides,  that  the  choice 
shall  be  fair  aiid  impartial,  and  that  it  Qot  ^v(t^  be 
left  to  chance;  therefore,  wihere  two  arbitra;t(H*$^  havuiy 
sudh  power  by  the  suborn— ioo,  did  not  luakf^  aa  award 
within  the 一  time  limited,  and  could  not  agreee  in  the 
choice  of  an  umpire,  but  threw  cross  and pyle  whudli  of 
th^ir  nominees  should  prevail,  this  was  thou^t  by  the 
Master  of  the  Rolls  a  sufficient  reason  for  setting  aside 
the  umpirage  made  by  the  successful  nominee  ；  be- 
cause an  election,  he  said,  was  aii  act  of  the  will  and 


•  Siin  duos  fuerk  sic  compro- 
missum,  tu  d  di^fentirentj  ter^ 
Hum  acUumanty  puto  tale  com- 
promissam  non  valere,  nam  in 
adsumendo  possunt  cUssentire. 
Sed  d  ita  sit,  ut  eia  tertiua  adau- 
meretur  Sem/iremitt9y  valet  comr- 
promisBum :  quoniam  in  adsu- 


mendo dissentire  non  possunt. 
Sed  usitatum .  es"  edam  in  duos 
compromitti, .  et  debet  praetor 
cog^re  arbitros,  si  non  consenti- 
ant,  tertiam  certain  eligere  per- 
sonam, cujus  auctoritati  parea， 
tur.  Ff.  1.  4.  t.  8.  8.  17.  n.  5,  6. 
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rnidcrstandingp  but  the  arbitratCMrs  in  this  case  had  fol- 
lowed nehfaer,  but  had  trusted  the  matter  to  chance.* 
There  is  no  part  of  the  law  relative  to  awards,  in 
vfaich  so  much  uncertainty  and  coofusion  appear  in 
die  reported  cases,  or  on  which  so  many  contradictory 
jadgments  have  been  given,  as  on  thi«  respecting  the 
umpire.  The  time  when  the  power  of  the  -arbitrators 
ceases,  wd  that  of  the  umpire  begins;  the  time  #hen- 
the  umpire  may  be  nominated,  and  the  e&ct  of  his 
mMnination,  liave,  each  in  its  turct,  proved  to  ques- 
tions of  sufficient  magnitude  to  exercise  and  distract 
the  genius  of  Westminster-  HalL  The  best  way  to  dis- 
cover some  glimiaering  of  light  through  this  chaos  of 
mioa  will  be,  to  consider  minutely  the  different  forms 
submission  ,  by  which  the  appointment  of  an  umpire 
is  regulated.  It  has  already  been  observed,  that  he  is 
either  appointed  by  the  express  nomination  of  the 
parties  at  the  time  of  the  Submission  >  or  that  the  no- 
mination is  left  to  the  discretion  of  the  arbitrators* 
These  are  the  leading  formv  of  which  each  has  its 
subordinate  distinctions.  In  each^  the  time  limited  for 
the  umjnre  to  make  his  umpirage  has  sometimes  been 
the  same  with  that  limited  for  the  arbitrators  to  make 
their  award;  in  each,  it  is  most  usual,  and  seem^  most 
correct,  to  prolong  the  time  beyond  that  period. 

In.  the  case  of  a  prolongation  of  time,  when  the 
umpire  has  been  either  appointed  by  the  parties,  or 
nominated  by  the  arbitrators,  in  consequence  of  a 
power  given  them  for  that  purpose  iti  the  submission, 
the  authority  of  the  latter  is  determined,  and  that  of 


*  Harris     Mitchell,  2  Vem.  485 
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mo  fnaybeanT^  VERY  0116  whom  the  tow  supposes  ca- 
jr"fnrtor.  £j  ^^^^^  of  judging,  whatever  may  be  his 

character  for  integrity  or  wisdom,  may  be  an  arbi- 
trator dr  umpire  ；  because  he  is  appointed  by  the 
choice  of  the  parties  themselves,  and  it  is  their  folly 
to  choose  an  improper  person;,  but  a  person  ctonot 
be  ah  arbitrator,  who,      nature  or  accident,  has  not 
discretion;  as  one  of  non-sane  memory,  or  one  who 
is  deaf  and  dumb,  because  being  deprived  of  the' 
use  of  those  senses,  which  are  more  peculiarly  the 
medium  through  which  knowledge  is  conveyed  to  the 
mind,  he  cannot  be  supposed  capable  of  judging;  nor 
an  in&nt,  nor  a  person  who  is  under  the  control  of  ano- 
ther : as  a  married  woman,  a  slave  among  die  Romans,, 
or  a  villein  in  the  times  of  villeinage;  neither  can  a 
man  attainted  of  treason  or  fekmy.  But  with  us  an 


*  Com.  Dig.  Arbitrament.  B.— 
parvi  refen;  ingenuus  quis,  an 
libertinus  sit ;  integr*  famse  quis 
sit  arbiter,  an  ignominiosus.  Ff. 
I.  4.  t.  8.  8.  7. 

3  Com.  Dig.  Arb.  C»— In  ser- 


vum  Labeo  compromitd  non 
posse  sc libit;  et  est  verum. 
Ff.  1.  4.  t.  8.  s.  7.  Sed  ne- 
que  in  pupillum,  neque  in 
furiosum,  aut  surdum  aut 
mutum  ccmproniittetur>  s.  9. 
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Unmarried  woman  may  be  an  arbitratrix/  thotigh  by  the 
iiivil  law  she  could  not,  it  being  contrary  tp  the  proper 
character  of  the  sex,  according  to  the  ideas  of  Justinian, 
to  intermeddle  with  the  office  of  a  judge.' 

It  is  a  general  rule  of  law,  founded  on  the  first  prin- 
ciples of  natural  justice,  that  a  man  cannot  be  judge  in 
his  own  cause  ；  and  on  this  foundation  the  Roman  law 
has  e;xpresdy  provided,  that  if  a  man  be  constituted  ar- 
bitrator in  a  dispute  to  which  he  is  himself  a  party,  he 
cannot  pronounce  an  award;  adding  this  satisfactory 
reason,  that  he  must,  from  the  nature  of  the  thing, 
either  order  himself  to  do  something,  or  prohibit  him- 
self  from  asserting  some  claim ;  and  that  no  man  can 
either  impose  a  command  or  a  prohibition  on  himself.^ 
There  are,  however,  one  or  two  cases  mentioned  in 
our  books  of  reports,  which  see^  to  infringe  on  this 


Cum  lege  Julia  cautum  sit,  <Ae 
Minor  inginti  annU  judicarc  coga- 
iur,  nemini  Iicere  minorem  vi- 
gniti  annis  compromisaarium 
jiidicem  eligere :  ideoque  poena 
ex  sententia  ejus  nuUo  、  modo 
committitur.  Majori  tamen  vi- 
ginti  annis,  si  minor  viginti 
'quinqiie  ah)  ex  hac  causa  sue* 
caimdumi  si  temere  .audito- 
rium receperity  multi  dixerunt 

4  Vid.  the  Dutchess  of  Suf- 
folk's case.  8  £.  4.  1.  Br.  37. 

*  Saxicimus,  mulierea>  sus 
puc&citiae  memores  et  opcrum 
qu«  eis  natura  permi&it,  et  a 
quibus  easjus^it  abstinere，  licet 


sunmuc  «tque  optimx  opinionis 
constitutae,  in  se  arbitrium  sus- 
ceperint,  vel  si  fuerint  patrons, 
etiamsi  mter  tibertos,  suam  in- 
tertx>sueriB[t  audientiam,  abomni 
judiciali  agmine  separariy  ut  ex 
earum  electione  nulla  poena,  nulla 
pacti  exceptio  adversus  justos 
earum  contemptores  habeatur. 
Cod.  1.  2.  t.  56.  s.  6. 

•  Si  de  .re  su&  quis  arbit^ 
&ctus  sit,  sententiam  dicere  non 
potest:  quia  se  faccre  jubeat,  aux 
petere  prohibcat  ；  neque  auteqi 
imperari  sibi  neque  se  prohibere 
quisquam  potest.  Ff.  1,  4.  t.  8. 
s.  51.  . 
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urho  fnaybeanT^  VERY  ofie  whom  the  tow  supposes  ca- 
血 wrmfor.  £j  pabie  of  juc^ng,  whatever  may  be  his 

character  for  integrity  or  wisdom,  may  be  an  arbi- 
trator or  umpire;  because  he  is  appointed  by  the 
choice  of  the  parties  themselves,  and  it  is  their  folly 
to  choose  an  improper  person  ；  *  but  a  person  cannot 
be  an  arbitrator,  who,  hy>  nature  or  accident,  has  not 
discretion;  as  one  of  non-sane  memory,  or  one  who 
is  deaf  and  dumb,  because  being  deprived  of  the' 
use  of  those  senses,  which  are  more  peculiarly  the 
medium  through  which  knowledge  is  conveyed  to  the 
mind,  he  cannot  be  supposed  capable  of  judging;  nor 
an  infant,  nor  a  person  who  is  under  the  control  of  ano- 
ther: as  a  married  woman,  a  slave  ammig  the  Romans, 
or  a  villein  in  the  times  of  villeinage  ；  neither  can  a 
man  attainted  of  treason  or  fekmy.  But  with  us  an 


»  Com.  Dig.  Arbitrament.  B.- 
parvi  refert,  ingenuus  qub，  an 
libertinussit;  integne  famse  quis 
sit  arbiter,  an  ignominiosus.  Ff. 
I.  4.  t,  8.  s.  7. 

3  Com.  Dig.  Arb.  C»— In  ser: 


vum  Labeo  compromitd  non 
posse  scribit  ；  ct  est  yerum. 
Ff.  1,  4.  u  8.  s.  7.  Sed  ne- 
que  in  pupillum,  neque  in 
furiosum,  aut  surdum  aut 
mutum  ccmproniittetur,  s.  9. 
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tinmanied  woman  may  be  an  arbitratrix/  thotigh  by  the 
s,Wi\  law  she  could  not,  h  beifig  contrary  to  the  proper 
character  of  the  sex,  according  to  the  ideas  of  Justinian, 
to  intermeddle  with  the  office  of  a  judge/ 

It  is  a  general  rule  of  law,  founded  on  the  first  prin- 
ciples of  natural  justice,  that  a  man  cannot  be  judge  in 
his  own  cause  ；  and  on  this  foundation  the  Roman  law 
has  e;&pressly  provided,  that  if  a  man  be  constituted  ar- 
bitrator in  a  dispute  to  which  he  is  himself  a  party,  he 
cannot  pronounce  an  award  ；  adding  this  satisfactory 
reason^  that  he  must,  from  the  nature  of  the  thing, 
either  order  himself  to  do  something,  or  prohibit  him- 
self from  asserting  some  claim  ;  and  that  no  man  can 
either  impose  a  command  or  a  prohibition  on  himself,^ 
There  are,  however,  one  or  two  cases  mentioned  in 
our  books  of  reports,  which  seem  to  infringe  on  this 


Cum  lege  Julia  cautum  sit,  J^e 
Miner  -uiginti  annis  judicare  coga- 
iur,  nemini  licere  minorem  vi- 
ginti  axxWM  compromisflaiium 
jndicein  eligere :  ideoque  poena 
ex  sententia  ejus  nuUo .  modo 
committitur.  Majori  tamen  vi- 
ginti  annis,  si  minor  viginti 
-quinque  nt,  ex  hac  causa  suc- 
currenduiDi  si  temere  .audito- 
rium receperity  multi  dixerunt 
41. 

4  Vid.  the  Dutchess  of  Suf- 
folk's case.  8  £.  4.  1.  Br.  37. 

«  Saxlcimus,  mulierea>  sux 
pudicitix  memores  et  operum 
qux  eis  natura  permi&it,  et  a 
quibus  eas  Jus^tt  abs^ere，  licet 


summ^  Atque  optimx  opimonis 
constitutae,  in  se  arbitrium  sus- 
ceperint,  vel  si  fuerint  patrons, 
etiamsi  inter  libertos,  suam  in- 
tertx>8ueiiB[t  audientiam,  abomni 
judicial!  agmine  separari)  ut  ex 
earum  electione  nulla  pcena,  nulla 
pacti  exceptio  adversus  justos 
earum  contemptores  habeatur. 
Cod.  1.  2.  t.  56.  s.  6. 

•  Si  de  re  sua  quis  '«a!bitefr 
&ctus  sit,  sententiam  dicere  non 
potest :  quia  se  faccre  jubeat,  aux 
petere  prohibcat  ；  nequc  auteqi 
imperari  sibi  neque  se  prohibere 
quisquam  potest.  Ff,  1.  4.  t.  8. 
s.  51.  . 
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been  shewn  that  ope  of  them  was  dead,  it  might  have 
been  otherwise;  and  the  whole  courts  except  Twisden, 
were  of  opinion,  that,  if  it  had  Y>een  averred  that  the 


and  had  declared  they  would  intermeddle  no  further 
with  the  Subject,  the  umpire  mig^t  have  proceeded 
within  the  time. 

Aitd  in  a  subsequent  case,*  the  opinion,  was  totally 
over-ruled,  and  those  cases'  which  proceeded  on  it 
denied  to  be  law;  the  reason  on  idiich  it  was  founded 
being  considered  as  unsa1;isfactory:  for  it  was  said,  if 
the  arbitrators  did  in  fs^t  make  an  aware}  within  the 
time  allowed  to  them,  that  should  be  considered  as  the 
real  award;  and  if  they  made  none,  then  the  umpirage 
should  take  place:  and  there  was  no  confusion  as  to 
the  concurrence  of  authori^  with  respect  to  the  timeu 
The  umpire  had  no  concurrence  absolutely,  but  onlf 
conditionally  if  the  arbitrators  mad^  no  award  within 
their  time. 一 This  was  meant  to  apply  equally  to  the 
case .  where  the  umpire  was  confined  to  the  same  time 
with  the  arbitrators,  and  to  that  where  a  further  time 
was  given  to  him. 

Where  the  nomination  of  the  umpire  is  left  to  the 
arbitrators,  it  seems"  anciently  to  have  been  the  pre- 
vailing opinion,  that  they  could  not  proceed  to  this 
nomination  before  the  last  moment  of  the  day  when 
their  own  authority  expired.  While  that  opinion  pre- 
vailed, unquestionably  the  power  given  them  in  the 
submission,  to  nominate  an  umpire,  when  the  latter 

*  Chase  v.  Dare,  P.  33.  Car.  3.      •  Vid.  the  cases  cited  infra. 
-Sir  T.  Jone»  168. 
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was  expressly  limited  to  the  same  time,  must  havb  been 
a  mere  nullity  ；  and  where  further  time  was  given  him, 
an  award  could  not  possibly  be  made  by  him  before 
the  expiration  of  the  time  allowed  the  arbitrators,  and 
therefore  no  question  could  be  raised  on  the  subject.^ 
This  opinion  hoiwvcr  was  relinquished  about  the  time 
of  James  the  firsthand  a,  nomination  of  an  umpire 
before  the  expiration  of  the  time  allowed  to  the  arbitra- 
tors, was  first  supported  in  favour  of  those  submis- 
sions wher^  no  a<)ditionalJtime  was  given  to  the  umpire; 
therefore  where  the  submission  was  to  two,  with  this 
clause,  "  Nevertheless  if  they  do  not  end  it  within  ten 
days,  they  shall  'nominate  another,  who  shall  end  it 
ivithin  the  ten  days,"  it  was  held,  that  if  they  thought 
they  could  not  agree  within  the  ten  days,  they  might 
appoint  another,  who  might  make  an  umpirage  within 
the  ten  days.' 

The  same  indulgence  was  afterwards  extended  to 
the  case,  where  further  time  was  given  to  the  umpire, 
as  to  the  power  of  the  arbitrators  to .  nominate  him 
bdbre  the  expiration  of  their  own  time;  thus  where  A 
and  B  submitted  to  the  award  of  J.  S.  provided  his 
award  should  be  made  on  or  before  the  last  day  of  May- 
next  ensuing  ；  and  if  he  made  no  award  on  or  before  that 
day,  then  they  should  stand  to  th^  award  of  such 
person  as  should  be  nominated  by  J*  S.  to  be  made 
before  the  tenth  of  June  ^fter;  the  arbitrator,  on  the 
last  day  of  May,  nominated  an  umpire,  who  made  an 

T  Fyall  V.  Varier,  M,  1 1.  Jac.    1  Lev.  174.  cited  1  Ld.  Raym. 
B.  Godboh*  341,  Rol.  Arb.  P.  3.   67U  18  Mod.  5\%. 
— S.  P.  Twislcton  t.  Tiwcrs, 

N 
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awsfrd  before  the  tenth  of  June,  and  this  was  held  to  ht 
good;  though  it  was  objected,  that  the  arbitrator  had 
tfie  whole  of  the  last  day  of  May  to  make  his  award  in; 養 
but  the  reason  given  for  the  determination  in  these  cases 
is,  that  by  the  nomination  of  an  umpire,  the  authority 
of  the  arbitrators  is  at  an  end,  and  thaf  the  reason  which 
induced  them  to  make  the  nomination,  might  be,  that 
they  felt  themselves  unable  to  make  an  award  within 
the  time.-*-The  judgment  in  this  case  has  been  since 
confirmed  by  similar  resoliUions;  but  the  reason  is 
something  different,  being  merely,  that  the  arbitrators 
having  made  no  award  within  the  time,  the  umpirage 
shall  be  good. 

Sometime  before  this  last  case,  occurred  that  of 
Jennings  and  Vandeput,  of  which  the  circumstances 
were  these :  *  The  submission  was  to  the  award  of  four 
merchants,  provided  it  should  be  made  and  delivered 
in  writing,  before  the  twentieth  of  July  following;  and 
if  they  could  not  agree,  then  to  the  award  of  such  an 
Qmpire  as  they  should  name,  provided  he  made  his 
umpirage  in  writing  before  the  twenty-fifth  of  July 
following.  The  arbitrators  made  no  award,  on  or 
before  the  20th  of  July;  but  three  of  them,  on  the 
18th,  by  their  writing  dated  on  that  day,  nominated 
air  umpire,  who  took  the  charge  upon  him,  and  the 
fourth  agreed  to  this  nomination  on  the  21st,— Th6 
umpire  made  his  umpiragie  before  the  25th,  according 
to  die  proviso  in  the  submission :  an  action  being 

8  Watson  V,  Clement,  M.  34  ^  Elliot  v.  C|ieva},  Lutw«  .541, 
Car.  B.  R.  Rol.  Arb.  P.  5.  544.  Tr.  11  W.  3. 

1  Cro.  Car.  263.  T.  8.  Car. 
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brought^  on  the  award,"  and  a  verdict  given  for  the 
plaintiff,  it  was  moved  in  arrest  of  judgment,  that  the 
liomination  of  the  umpire,  before  the  20th  6f  July,  was 
void  ；  for  that  the  arbitrators  had  the  whole  20th  day  in 
which  to  make  their  award,  and  that  they  could  not 
nominate  an  umpire  till  afterwards  ；  but  the  objection 
was  over-ruled,  because  there  was  no  compleat  nom" 
nation  until  the  agreement  of  the  fourth  arbitrator  with 
the  other  three,  and  the  writing  mtj©  not  to  have  effect 
till  that  time.  But  it  was  also  observed,  that  if  the 
nomination  of  the  umpire  had  been  compleat,  before 
the  expiration  of  the  time  for  making  their  award,  yet 
it  would  have  been  good,  as  no  award  was  made  by 
them  within  the  time. 

On  the  authority  of  this  latter  observation,  Twisden 
J.  held*  that  where  the  arbitrators  have  authority  to 
nominate  an  umpire,  they  may  do  it  before  the  expi- 
ration of  the  time  for  making  their  award,  and  that 
such  nomination  does  not  extinguish  their  authority. 
Bat,  at  the  same  time,  he  seems  to  have  considered  it 
as  a  necessaiy  consequence  of  the  continuance  of  their 
authority,  that  the  umpire  has  no  power  to  interfere, 
notwithstanding  any  refusal  of  the  arbitrators  to  decide ' 
the  question,  till  the  time  allow<6d  to  them  be  expired : 
and  he  went  so  far  as  to  assert,  that  if  such  a  power 
were  given  to  the  umpire  by  the  submission,  it  was 
void  in  its  construction,  for  the  same  reason  as  had 
been  given  in  so^ie  of  the  preceding  cases,  "  that  two 
could  not  have  a  several  jurisdiction  at  the  same  time  ； 

*In  Dekval  v.  Maschall,  29  Raym.  205.  1  Let.  2d5.  thctc 
Car.  2.   1  Mod.  m.  Sr.  T.  odled  Dewmn  v.  Mascall. 
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and  that  the  arbitrators,  though  they  had  once  declined 
their  office,  might  resume  it .  whenever  they  pleased 
within  their  time,'* 

In  the  case  before  the  court,  the  c(mdition  of  a  bond 
was  to  stand  f o  the  award  of  two,  who  were  to  make 
their  award  on  or  before  the  nineteejith  of  February, 
^th  a  proviso  in  these  words,  "  and  if  they  do  not 
make  an  award  before  the  nineteenth  of  February,  then 
I  impower  them  to  choose  an  umpire ;  and  by  these 
presents  bind  myself  to  pefform  his  award."  The  um- 
pire choseii  according  to  this  power  made  his  umpirage 
on  the  nineteenth  of  February  ,  and  the  other  judges 
then  present^  assenting  to  the  principles  laid  down  by 
Twisden,  concurred  with  him  in  deciding,  that  the 
umpirage,  was  void.  '  、 

However,  notwithstanding  this  case  of  Twisden》s, 
the  idea  still  continued  for  a  considerable  time,  that  by 
electing  an  umpire;  before  the  expiration  of  their  own 
time,  the  arbitrators  gave,  up  their  authority  to  make 
aai  award.— The  following  •  case  occurred  late  in  tiie 
reigii  of  William  the  third  A  submission  was  "  to 
stand  to  the  award  of  two,  provided  it  should  be  made 
on  or  before  the  twenty-ninth  of  June,  and  if  they 
made  no  award,  then  to  the  unipirage  of  such  person 
as  they  sh6uld  choose,"  without  limiting  any.  time  for 
the  umpirage.  The  arbitrators  chose  an  umpire  on 
the  29th  of  June,  who  then  made  his  award  it  tvas 
objected,  in  the  terms  of  former  cases,  that  the  arbi- 
trators had  chosen  the  umpire  too  soon,  because  they 


*d  RainBford  and  Morton.  1  Salk.  71.  1  Ld.  Raytn.  671 

«  Mitchel  T*  Harris  13  W.  3.    13  Mod.  513. 
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had  chosen  him  before  the  determination  of  their  own 
authority,  they  having  the  whole  of  the  day,  in  which 
they  might  make  their  award  ；  and  that,  notwithstand- 
ing their  having  chosen  an  umpire,  they  might  still 
make  an  award,  before  the  expiration  of  the  time  allow* 
ed  to  them* 

But  it  was  answered  and  resolved,  by  the  Chief  Jus- 
tice, with  the  concurreace  of  the  rest  of  the  court,  that 
by  the  submission,  the  arbitrators  hsA  an  election  to 
make  an  award,  or  to  choose  an  umpire  by  such  a  day, 
and  that  by  doing  the  latter  they  had  determined  their 
election,  and,  together  with  that,  their  authority.  But 
he  distinguished  between  this  case,  and  that  where  the 
umpire  is  named  in  the  submission  ；  for  that,  in  the  lat- 
ter, the  umpire  could  not  make  an  award  befol*e  the  Ex- 
piration df  the  time  allowed  to  the  arbitrators. 

And  it  is  ssad  to  have  been  settled*  in  the  Common 
Pleas,  so  late  as  the  eighth  of  George  the  seconfl,  that 
arbitrators  cannot  proceed  on  a  reference,  after  they 
have  once  named  an  uitipire,  for  that  then  their  au- 
thority ceases,  thou^  the  time  for  making  their  award 
be  not  expired.*  ' 

It  is  no^  however  finally  determined,  that  arbitra- 
tors may  nominate  an  umpire  before  they  proceed  to 
consider  the  subject  referred  to  them  ；  and  that  this  is 
so  far  from  putting  an  end  to  their  authority,  that  it  is 
the  fairest  way  of  choosing  an  umpire.  And  it  is  in 
fact  not  unusual  for  the  parties  to  make  it  a  condition 

*Rep*  Pract.  in  C.  B.  116.  say,  cited  Vin.  Abr.  Arbit,  P*  l«. 
Pascb!  8  Q.  2.  Danes  v.  Mon-      。  3  Term  Hep.  645.  . 
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in  the  submission  that  the  umpire  shall  be  chosen  by 
the  arbitrators,  before  they  do  any  other  act.  * 
； They  may  also,  when  a  further  day  is  given  to  thi^ 
umpire,  and  the  choice  left  to  them  in  general  terms, 
ohoose  him  at  any  time  ajier  the  expiration  of  their 
own  time,  provided  it  be  before  the  time  limited  for 
him.' 

Considering  tjie  ititention  of  the  parties,  as  the 
proper  criterion  on  this  subject,  independently  of  de- 
cided cases,  there  does  not  appear  the  semblance  of  a 
reason,  why,  in  the  case  where  no  further  time  is  ^ven 
to  the  umpire  than  to  the  arbitrators,  an  umpirage 
made  before  the  expiration  of  that  time,  should  not  be 
supported,  whether  the  umpire  be  named  in  the  sub- 
mission, or  the  choice  of  him  be  left  to  the  arbitrators  •• 
it  seems  to  be  acting  against  the  very  policj  of  the  law, 
in  recognizing  these  domestic  jurisdictions,  to  consider 
th^t  as  nugatory  which  the  parties  have  manifestly 
ahewn  to  be  tlv^ir  intention,  unless  that  intention  be 
contrary  to  some  established  maxim  of  law  plainly  ap- 
plicable to  the  subject,  or  repugnant  to  common  sense : 
what  maxim  of  law  is  contradicted  by  a  wish  in  the  par- 
ties to  have  a  dispute  decided  within  a  certain  limited 
time,  either  by  two,  or  by  a  tlurd,  in  case  of  a  failure 
ty  the  two,  it  is  difficult  to  discover;  and  that  such  a 
thing  is  repugnant  to  common  sense  it  will  hardly  be 
asserted. 

The  concluskm  from  the  whole  of  the  cases  taken 
t(^ther,  seemis  to  be  in  favour  of  such  a  submission, 
and  of  an  umpirage  made  according  to  it.  , 

*  Burdet  v.  Harris,  3  K^b.  387.   3  Mod,  1 69. 
Freem.  $78.  Adams  v.  Adams, 
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While  the  opinion  prevailed  that,  by  nominating  an 
umpire  the  arbitrators  renounced  their  office,  and  could 
not  afterwards  make  an  award;  there  was  some  foun- 
dation for  a  distinction  between  the  case  of  an  umpire 
expressly  named  in  the  submission,  and  that  where  his 
nomination  was  left  to  the  arbitrators,  when  a  further 
time  was  given  to  the  former  beyond  that  which  was 
limited  to  the  latter. 一 In  the  second  case  there  could 
be  no  apprehension  from  that  concurrence  of  authority 
so  much  dreaded  in  the  first,  and  no  inconvenience 
co^ld  arise  from  supporting  an  umpirage  made  before 
the  expiration  of  the  time  allowed  to  the  arbitrators; 
but  now  that  that  opinion  is  exploded,  the  distinction 
which  was  founded  on  it  necessarily  fails  ；  that  which 
is  law  in  the  one  case  must  be  considered  as  law  in  the 
other.  It  has  been  seen,  that  in  the  case  where  the' 
umpire  is  expressly  named  in  the  submission,  the  old 
opinion,  that  the  umpire  could  not  make  an  umpirage 
before  the  expiration  of  the  time  allowed  the  arbhra- 
tors,  was  over-ruled,  by  the  case  of  Chase  and  Dare : 
that  case,  though  not  always  attended  to  in  the  subse- 
quent cases,  has  not  been  directly  contradicted;  but 
the  general  current  of  decisions,  since  that  time,  has 
rather  tended  to  confirm  it.  There  does  not  appear  any 
direct  authority  that,  where  the  nomination  of  an  um« 
pire  is  left  to  the  arbitrators,  and  a  further  time  given 
him,  he  may,  when  nominated  before*  the  expiration  of 
diat  time,  make  his  umpirage  within  it.  But  there  i»a 
case  which  shews,  that,  had  that  question  arisen,  it 
would  probably  have  been  decided  that  he  might. 

The  plaintiff  and  defendant  had,  in  the  beginning 
of  December,  entered  inta  bonds  of  arbitration,  with 
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a  proviso,  that  the  arbitrators  should  make  their  award 
by  the  17th  of  J^inuary  following;,  and  if  they  sl^ould 
not,  then  the  parties  bound  themselves  to  stand  to  the 
umpirage  of  such  perspn  as  the  arbitrators  should  in* 
differently  choose,  provided  it  should  be  made  by  the 
first  of  February.  They  chose  an  umpire  on  the  24th  of 
December,  who  made  his  umpirage  on  the  14th  of  Ja- 
nuary. The  counsel  for  the  defendant,  who  impeached 
the  umpirage,  confessed,  that  a  case  between  Ogel  and 
Cpgdel,  which  in  circumstances  exactly  resembled 
this,  had  been  lately  decided  in  the  Common  Pleas,  and 
that  the  couyt  had  shewn  ain  inclination  to  consicjer  the 
umpirage  as  binding  ；  but  he  said,  that  the  judgment 
of  the  court  had  proceeded  on  another  point.  Not  de- 
pending much  on  this  circumstance,  however,  Ke  took 
' an  exception  to  the  form  of  the  affidavit  on  which  the 
application  was  founded  for  enforcing  the  award:  the 
court,  thought  the  exception  fatal,  and  therefore  said 
they  did  not  think  it  necessary  to  declare  any  final  opi- 
nion oil  the  point  of  law  ；  yet,  they  said,  they  had  not 
much  doubt  but  the  umpirage  might  be  maintained.' 

Upon-  the  whole,  there  seems  to  be  little  reason 
to  doubt,  that  in  all  cases  where  an  umpire  is  intro- 
duced into  the  submission,  whether  he  be  there  ex- 
pressly named,  or  his  nomination  be  left  to  the  arbi: 
trktors  ；  whether  the  time  allowed  to  him  be  the  same 
with  that  allowed  、to  them,  or  extend  beyond  it,  he 
may,  unless  in  the  latter  case  restrained  by  express 
words,  or  by  plain  implication,  make  his  umpirage 

•  Cowel  V.  Waller,  Trin.  5  Geo.  2.  3  Batsiard.  K.  B.  154* 
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before  the  expiration  of  the  time  allowed  to  the  arbi-. 
trators. 

The  only  remaining  question  on  this  point  is,  whe- 
ther, in  an  action,  or  on  a  summary  application  to  en- 
force this  umpirage,  it  must  not  be  ^wn  expressly 
to  the  court,  that  the  arbitrators,  before  the  umpire  ac- 
tually undertook  the  business,  neglected^  or  refused, 
to  proceed,  or  exjwessly  renounced  their  authority : 
unless  this  was  in  fact  the  case，  it  is  manifest  the  um- 
pire could  not  take  upon  himself  to  decide,  the  mean- 
ings of  the  parties  being  clearly  to  have  recourse  to  an 
umpire,  only  in  case  of  default  in  the  arbitrators* — But 
it  would  .seem,  that  the  very  circumstance  of  no  award 
having  been  made  by  the  arbitrators  within  their  time, 
is  a  foundation  for  prestimption,  that  they  had  actually 
declined  making  a  decision  on  the  subject,  and  that 
therefore  an  allegation,  that  they  had  in  fkct  made  no 
award,  is  sufficient.  And  this  opinion  is  apparently  jus- 
tided  by  the  terms  in  which  the  judgment  of  the  court 
is  given,  in  the  case  of  Chase  and  Pare,  the  leading 
case  on  this  point. 

From  the  opinion  that  the  arbitrators,  having  once 
elected  an  umpire,  had  executed  their  authority,  it  has 
been  thought  to  follow  as  a  necessary  consequence, 
thkt  if  they  elected  one  who  refused  to  undertake  the 
business,  dicy  could  not  elect  another.  In  the  case  of 
Trippet  and  Eyre,*  which  occurred  in  the  Common 
Pleas,  in  the  first  of  William  and  Mary,  this  opinion- 
was  strenuously  maintained  by  the  Chief  Justice,*  in 


9  Trippet  V.  Eyre,  1  W.  and      Vent.  113. 
M.  in  C.  B.  9  Lev.  363;  3  »P«llexfen. 
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(^position  to  the  rest  of  the  court,  who  supported  the 
contrary  position.  The  reasons  on  which  he  founded 
Ms  opinion  were  these  :  first,  he  said,  the  nature  of  an 
authority  was  ^uch,  that,  when  once  executed,  it  was 
4etermmed,  and  the  parties  to  whom  it  was  given  had 
no  furtlier  power :  the  arbitrators^  therefore,  having 
once  named  an  umpire,  could  not  n^m^  another,  though 
the  first  refused  ；  because,  secondly,  the  person  first 
named,  though  he  had  refused,  might  still  have  pro- 
ceeded if  he  had  pleased  ；  for  no  case  could  be  put  of  a 
man,  vested  with  a  bare  authority,  being  concluded, 
by  I4s  refusal)  from  afterwards  executing  it;  and, 
therefore,  if  the  second  were  to  be  considered  as  well 
nominated,  there-would  be  a  coneunrence.  of  authority 
in  several  persons  to  make  an  award,  which,  on  the  au- 
thority of  the  old  cases  of  Barnard  and  King,  and  Bar- 
bier  an4  Gile^,  he  said  the  law  would  not  permit. 

•  These  arguments  were  answered  by  the  other  three 
Judges  in  this  manner  :  Aat  they  were  to  consider  the 
penning  oiF  the  condition  of  the  bond,  which  was,  "  to 
stand  to  the  award  of  such  umpire  as  the  arbitrators  • 
should  nominate,"  which  could  not  be  confined  to  the 
circumstance  of  barely  naming  a  man,  but  must  be 
taken  to  he  an  effectual  nomination,  by  the  person 
nam^d  accepting  of  the  office  ；  and  his  refusal  made  it 
^moui^  to  no  n>ore  than  a  hve  proposal  to  him,  which 
did  not  QOQ^lude  the  arbitrators  frdm  naniing  another. 
•It  lyaa  true,  ik^t  an  authority  once  fully  executed  wa^ 
determine,  and  could  not  be  executed  again;  but  the 
condition  to  stand  to  the  award  of  such  person  as  the 
arbitrators  should  n^me,  could  not,  they  $aid,  be  with 
propriety  called  an  authority  ；  the  terms ,  imported 
Rtther  a  description  dr  qutlification  of  the  person  who 
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wtis  to  make  the  award,  than  an  authority  confiemd  on  • 
the  arbitrators;  yet,  admitting  the  condition  to  amount 
to  an  audiority,  there  was  no  complete  execliticra  ；  and 
if  the  person  authorised  make  a  void,  or  ineflfectual  ex- 
teUtioD  of  his  authority,  he  may  execute  it  again.  If 躐 
letter  of  attorney  were  to  deliver  seisin,  and  the  attor- 
ney delivered  it  within  the  view,  which  was  not  a  good 
Execution  of  his  authority,  that  would  not  conclude  him 
from  delivering  seisin  afterwards  tipon  the  lands  A 
wit  of  possession  was  executed  by  llie  sheriff  in  deli* 
▼eriiig  possei^ion  of  a  house,  sind  aiterwai^  it  waft  dis- 
covered that  a  person  was  hidden  in  4  room  of  the 
house,  on  which  he  was  turned  out,  and  the.  sheriff  de- 
livered possession  again,  which  Was  l-esolved  to  be  well.* 
It  could  never  be  the  meaning  of  the  parties,  that  if  the 
arbitirators  named  a  man  who  refused  to  t&ke  upon  him 
the  office  of  umpire,  they  should  be  concltided  from 
naming  another. 

With  respect  to  the  pinion,  that  the  person  first 
named  might  afterwards  have  taken  upon  him  the 
umpirage,  tK>twithstandiiig  his  refiisal,  H  might  h€ 
answered,  that  admitting  that  to  have  been  the  case, 
if  he  had  done  it  before  the  effectual  nomination  ^ 
another,  yet  it  was  clear  he  could  not  have  accepted 
the  office  of  umpire,  alter  such  effectual  ftotninatioh: 
a  second  nomination  took  away  the  effect  of  the  first; 
and  if,  before  they  had  named  another,  the  first  had 
taken  on  himself  the  office,  that  would  have  prevemed 
them  from  proceeding  to  a  second  nomination,  and 
therefore  there  could  be  no  concurrence  of  authority. 
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As  to  the  cases  cited  bv  the  Chief  Justice,  relative  to 
this  latter  point,  these  were  cases,  in.  which  the  umpire 
was  named  in  the  submission,  and  therefore  cbuld  not 
apply  to  the  [xresent;  and  had,  besides,  been  expressly 
over-ruled  by  that  of  Chase  ^uid  Dare.  But,  where  the 
nomination  was  left  to  the  arbitrators,  without  further 
time  given  to  the  umpire,  it  had  been  decided,  accord- 
ing to  the  best  report  of  the  case,  that,  on  an  allegation 
that  the  arbitrators  reftaed  to  make  any  award,  the 
umpirage  would  have  been  good 一 On  these  grounds 
jud^ent  was  given  for  the  plaintiff Yet,  notwith- 
standing the  good  sense  apparent  in  the  reasoning  of 
the  three  justices,  Lord  Chief  Justice  Holt  held^  not 
long  after,  that  having  once  chosen  an  umpire,  the 
arbitrators  had  execpted  their  authority,  aad  therefore 
could  not  choose  another,  though  the  first  refused, 
unless  the  uomination  was  under  a  condition  that  he 
should  accept,  fof  then  he  was  no  umpire  till  the  con- 
dition was  fulfilled :  but  Justice  Rokeby  doubted  the 
soundness  of  this  distinction  ；  because,  he  said,  every 
election  implied  a .  condition  that  the  office  should  be 
accepted.  Is  it  necessary  to  add,  that  good  sense,  on 
tKe  present  question,  is  at  variance  with  the  opinion  of 
the  two  Chief  Jubtices?  That  the  selfishness  c>f  parties^ 
and  their  desire  to  defer  the  payment  of  a  just  demand, 
should  prompt  them  to  bring  such  a  question  before  a 
court,  is  not  surprising;  the  wonder  is,  that  grave  and 
learned  judges  should  be  able  to  persuade  themselves 
that  there  was  any  ground  for  raising  k. 

» Copping V.  Humard,  2  Saund.  1  Salk.  70.  I  Ld.  Raym.  2?2. 
129.  12  Mod.  120. 

， Reynolds  V.  Gray,  9  Will.  3* 
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When  the  pers<m  to  \i^m  the  parties  prttutdinga  by  at- 
have  agreed  to  refer  the  matters  in  dis-  ^tratort, 
pute  between  them  has  consented  to  undertake  the  of- 
fice, he  ought  to  appoint  a  time  and  place  for  examining 
matter,  add  to  give  notice  of  such  appointment  to  the 
pardedy  or  to  their  attorneys:  -if  the  submission  be  by 
rule  of  reference  at  nisi  firius,  the  respective  attorneys 
should  set  down  the  names  of  the  witnesses  proposed 
to  be  examined  before  the  arbitrator  on  a  piece  of  pa- 
per, and  deliver  it  to  the  crier,  who  will  swear  them  at 
the  bar  of  die  court:  the  parties  also,  if  that  be  part  of 
the  rule,  must  be  likewise  sworn  ；  but  if  this  precaution 
be  neglected,  bodi  witnesses  and  parties  must  be  swom 
before  a  judge.  It  is  usual  for  the  plaintiff's  attorney  to 

at  nut  prius,  and  attend  the  reference  to  have  an  ap- 
pointment; and  that  being  obtained,  to  subscribe  it  to 
a  copy  of  the  order  of  reference,  and  serve  it  on  the  de- 
fendant or  his  attorney :  but  if  he  fail  in  these  respects, 
the  defendant's  attorney  may  t^e  the  same  steps  which 
he  oug^t  to  have  done :  and  this  frequently  becomes  ne- 
cessary, when  the  plaintiff,  by  the  circumstances  ap^ 
peiarii^  at  the  trials  be^s  to  apprehend  that  the  matter 
may  go  against  him*  {e) 

The  parties  must  attend  accwding  to  the  appoint* 
raent,  either  in  person  or  by  attorney,  with  such  wit- 
nesses, and  such  documents,  'as  they  may  think  neces- 
saiy  to  substantiate  their  respective'  claims.  The  arbi- 

as  far  as  he  may  find  such  examination  necessary  or 
proper;  to  enable  him  td  form  a  decided  opinion  on 
the  merits  of  the  case :  he  may  also  examine  the  parties 

(e)  Under  tbe  rale  of  cdurtin  Pennaylvania,  it  is  not  usual  to  swe&r  either 
fMutiM  or  witnesses.  The  tame  Utitudc  of  inquiry,  and  the  same  exeinp- 

'  liort 
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themselves,  or  either  of  them,  if  he  see  good  reason 
for  so  doing;  or  he  may  call  for  any  other  iniormatkm 
he  may  judge  necessary. 

If  the  matter  be  long  -or  intricate,  or  if  he  caim0t 
ffttisfy  himself  wiA  respect  to  the  decision  he  ought  to 
give,  he  may  adjourn  the  matter  from  .time  to  time* 
giving  notice,  as  at  first,  of  the  time  and  place  of  every 
subsequent  meeting;  provided,  that  when  a  time  is 
limited  in  the  submission,  he  make  award  within 
diat  time.—Where  no  time  is  limited^  he  may,  by  the 
English  law,  take  what  time  he  pleases,  unless  ehhcr 
cf  the  parties  specially  request  him  to  teake  an  award 
within  a  reasonable  time,  and,  in  case  of  reAiaal,  revoke 
his  submission  ；  fiur  the  partite  will  not  be  bound  by  an 
award,  after  such  revocation/  Where  a  time  is  limited, 
he  cannot  make  »  award  after  that  tinier  unless  it  be 
frolonged^  When  the  submisacm  b  by  the  act  of  the 
paitks,  without  the  interventi<m  of  a  court,  that  pro- 
longation can  cmly  be  by  their  mutunl  consent.  If  tte 
submission  was  by  bond,  conditioned  to  be  made  a  rule 
of  court,  according  to  the  statute,  or  by  referetioe  at 
nkiprius;  the  submiseion,  or  the  rule  of  referetice^  may 
first  be  made  a  mle  of  court;  and  then,  if  the  parties 
consent  to  have  the  time  enlarged,  the  court  witt  grant 
leave  for  the  enlargement,  as  ctf  course;  when  it  is  not 
suspected  by  the  party  who  undertakes  to  make  tbe 
applics^tion,  that  there  wiO  be  any  oppbsitioti  from  th^ 
other,  it  is  sufficient  to  give  notice  to  him  of  his  inten- 

*  Diem  proferre  vcl  presens,   lam  potest.  F£  1. 4.  t.  8.  s.  27. 
vcl  per  DUDcium,  vel  per  cpisto-      «  Vid.  ante,  p.  32,  33. 

tion  from  the  strict  niles  of  evidence,  are  allowed  to  arbitrators  under  a 
mle,  as  to  .arbitrators  under' »  fiubminion  put  of  court  "  Aa  to  -tli?  kind 
" of  evidence  which  the  referees  may  bear,"  9uys  President  Shipp«n, 
tlk«re  always  has  been,  ajn<\  must  neeeasarily  be  in  this  kmd  of  trihUMl,  a. 
•  very  mat  latitude*  The  parties  ^nerally  imMttted  by  couMel  are  per* 
" SHttea  to  relate  their  own  stories,  and  coniront  each  other;  tlwsip  wit- 

" neues 
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tion;  wAj  on  an  affidavit  of  that  notice,  the  court  wiU 
grant  the  rule  ；  at  least,  if  the  other  party  consent  by 
counsel  aa  is  usually  the  case— But  if  any  opposition 
be  apprehended,  the  best  way  of  proceeding  for  the 
party  who  wishes  to  enlarge  the  time,  will  be  to  apply, 
on  an  affidavit 鲁 stating  the  circumstances  on  which  he 
conceives  the  time  ought  to  be  enlarged,  for  a  rule  on 
the  other  party,  o^Uing  on  him  to  shew  cause  why  it 
should  not:  if  the  rule  be  ultimately  granted^  the  party, 
on  whose  motion  it  was,  must  have  it  drawn  up  with 
the  proper  officer,  and  serve  a  copy  of  it  on  the  arbi- 
trator; and»  an  procuring  from  him  an  appointment  of 
another  time  for .  hearing  the  parties,  serve  the  rule, 
with  a  copy  of  the  appointment  on  it,  on  the  opposite 
side. 

In  the  Roman  《aw,  it  was  not  unusual,  for  a  clause 
to  be  inserted  iix  tjie  submission,  giving  the  arbitrator 
a  poweiv  in  case  of  necessity,  to  prolong  the  time  ；  and 
then  he  might  do  it  without  a  new  authority  from  the 
parties;  but  where  no  such  clause  was  inserted  he  could 
ncA  do  it  without  their  consent/  The  provisions  of 


7  Si  arbiter,  cum  in  compro- 
tmsso  cautam  essot 一 ut  posset 
diem  proferre,  dWm  protulit,  Lo- 
beo  ut,  yalere  prolationemv*— 
H^c  autem  clausula,  diem  com- 
prondsti  firt^etre  nuUam  aliam 
dat  aibitro  SacHltatem^qtiaTn  diem 
prorogandi  ：  ct  ideo  conditionem 
primi  conipromissi  neque  minu- 
cre，  neque  immutare  potest  Ff. 
I.  4.  t.  8.  s.  25.— Arbiter  ita 
sumptus  ex  compromisso,  ut  ct 


diem  ftrqfprre  fiossity  hoc  quidem 
&cere  potest:  referrc  autem  con* 
tradicentibua  Utigatoribas  noQ 
potest.  S.  33 一 Arbiter  ex  com* 
promisso  sumptusy  cum  ante 
diem,  qui  consdtutus  compro- 
ini^so  erat,  sententiam  dicere  noa 
posset,  diem  compromissi  pro* 
ferri  jusserat;  alter  ex  litigatod - 
bus  dicto  audiens  non  fuerat:  con- 
sulebalur^  possetne  ab  co  pecunia 
ex  cpmpromisso  peti?  Responcfi 


" nesfei  are  heard  even  without  an  oath,  unit**  the  contrary  i*  ttipulattdf  or 
" referees  require  it.  Books  wd  papers  are  inspected  and  examined  by 
" them  without  regard  to  their  being'  Huch  as  would  be  BtrictW.  ^vidtnce,  m 
" a  court  of  Uw."  BoUingrrcrth  t.  Lcipery  1  Doll.  161. 
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that  law  however  were  such,  that  it  was  not  in  the 
power  of  the  arbitrator,  from  negligence  or  design,  to 
deprive  the  parties  of  the  benefit  intended  by  their 
subimission,  by  an  unnecessary  and  unreasonable  delay; 
for  every  man  who  took  upon  himself  the  office  of 
arbitrate,  might  in  general  be  compelled  by  the  praetor 
to  decide  between  the  parties  within  a  reascmabie  time  ； 
unless  he  was  some  superior  magistrate  actually  in 
office,  or  unless  he  could  shew  some  satisfactory  reason 
why  he  ought  not  to  be  compelled :  as  if  he  would 
swear  that  he  had  not  yet  been  able  to  form  a  decisive 
opinion  on  the  subject  ；  that  he  had  been  defamed  by 
the  parties;  or  that  a  mortal  enmity  had  arisen  between 
himself  and  them,  or  one  of  them :  or  that  he  was 
prevented  by  the  mfirmities  of  age;  or  by  ill  health 
since  he  ha(/  undertaken  the  office  ；  or  that  he  was 
prevented  by  the  pressure  of  his  own  affairs,  or  his 
necessary  attendance  on  the  duties  of  some  public 
employment  ；  if  no  time  was  limited  by  the  submission, 
he  might  at  any  time  tie  compelled  to  fix  a  day,  by 
the  consent  of  the  parties,  for  taking  the  matter  into 
consideration .  —^If  he  excused  himself  on  account  of 
attendance  on  public  duty,  his  excuse  would  have  been 
admitted,  if  there  was  no  clause  in  the  submission 
empowering  him  to  prolong  the  time,  but  if  there  was, 
then  he  might  be  compelled  to  prolong  it.  And  even 
if  there  was  no  clause  of  that  kind,  yet  if  the  time 

lion  posse :  ideo  quod  non  esset  ideo  necessaiium  est  adjicide  die 

arbitro  compromissum,  ut  id  ha*  compromissi  proferenda.  Caete' 

50.— Arbiter  nihil  extra  rum  impune  jubenti  non  parebi- 

comprpimssum  facere  potest  d  tut*,  32.  n.  21. 

The  rule  of  court  generally  specifies  the  number  of  days  notice  neqcBsary 
to  entitle  either  side  to  proceed  with  the  reference  ex  parte:  and  unless  it 
allows  of  ncitice  to  the  auomey^  tbe  notice  of  the  time  and  place  of  meeting 
must  be  served  upon  the  party  himsdf»  or  the  award  win  be  set  aside. 
BiverM  v.  Walker^  1  DatL  81. 
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limited  was  nearly  expired,  and .  the  parties  agreed  to 
continue  their  submission  to  him,  he  could  not  other- 
wise be  excused,  on  account  of  a  public  office,  than  by 
consenting  to  decide  under  a  fresh  submission.-— If  the 
thne  was  expired,  without  any  award  made,  and  the 
parties  agam  agreed  to  refer  the  matter  to  the  same 
person"  Uien,  if  he  could  not  shew,  that  it  was  not 
owing  to  any  de&ult  of  his,  that  the  matter  was  not 
decided,  he  was  obliged  to  undertake  it  an^w;  if  he 
could,  he  was  of  course  excused/ 


•Et  qiiidein  aibttium  cujuf- 
€uiique  dignitatis,  Pnetop  coget 
oiffidcH  quod  susceperit,  perfun- 
gi:  etiamsi  sit  consularis:  nisi 
forte  dt  in  aliquo  magistratu  po- 
akuft)  Tel  potestate)  Consul  forte 
vcl  praetor:  quoniam  in  hoc  im- 
penum  non  habet.  Ff.  1.  4.  t.  8. 
s.  1.  n.  3.  Nam  magistratus  su- 
periore,  aut  pari  imperio,  nuIIo 
modo  possunt  cogi  :  nec  interest 
ante,  an  ipso  ma^tratu  arbitri- 
um  sUsceperint.  Inferiores  pos- 
sum cogi.  S.  4w— Proinde  si  forte 
uhgeator  a  Pretore  ad  sententiam 
dicendam  ：  aequissimum  erit,  si 
fOXfXMidt  causa  nondum  Uguercy 
apacium  ei  ad  prpnixnciahdum  da- 
ri.  S.  13.  n.  4. 一 licet  Praetor 
districte  edicat^  aentcntidm  se  ar- 
bitrtim  dictre  coacturum^  attamen 
Interdum  n^onem  ejus  habere 
debet,  et  ezcuaadonem  recipere 
caus^  cognit4:  utputa  "  fiietit 
mfamatusa  liti^toiibus;  aut  si 


inimicitus  capitales  inter  eum  et 
litlgatores,  aut  ftlterum  exlitiga- 
toribus  intercesserint;  aut  si  xtas 
aut  valetudO)  quae  postea  contigit» 
id  ei  munus  remittat,  aut  occu- 
[latio  negotdorum  propriorumi 
vel  profectio  urgens,  aut  mumis 
aliquod  reipublics.  S.15.£t  siqua 
alia  mcominoditas  ei  post  arbitri- 
um  susceptum  incidat.  S.  16 一 
Si  comproinissum  sine  die  con- 
fectum  est:  necesse  est  arbitro 
omnimodo  dies  statuere,  partibus- 
scilicet  consentiendbus,  et  ita 
causam  disceptari.  Quod  si  hoc 
prstermiserity  omni:  tempore 
cogendus  est  sentendaxn  dicerc.. 

"—Arbiter  judicii  sui  no- 
mine, quod  publicum  aut  priva- 
tum habet  excusatus  esse  debet 
a  cotnpromisao :  utique  si  die 辠 
compromissi  proferri  non  potest, 
Qood  fa  potest,  quare  non  cogat 
euni)  cum  potest^  profcrrc,  quoA 
sine  uUa  di^trictione  ipsiu»  in* 
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The  English  law  has  made  no  similar  provisions 
against  the  neglect  of  duty  in  the  arbitrator  ；  but  it  has 
secured  each  of  the  parties  against  the  voluntary  pro- 
crastination of  the  other,  by  permitting  the  arbitrator, 
on  due  notice  given,  to  proceed  without  his  attend- 
ance;' and  if  the  arbitrator,  from  the  nature  of  the 
case,  /should  find  that  inconvenient,  it  enables  the 
willing  party,  in  the  case  of  a  reference  by  rule  of  nisi 
prius,  or  by  rule  of  court  accordmg  to  the  statute,  to 
press  his  opponent  by  an  application  to  the  court  for  a 
rule  to  shew  cause  why  he  should  not  attend  the  arbi- 
trator, or  why  the  latter  shoufd  not  be  directed  to  make  . 
his  award,  without  such  attendance.  Thus,  where  on 
a  trial  at  nisi  prius  it  appeared,  that  the  demand  of  the 
plaintiff  arose  ou  a  long  and  intricate  account,  which 
in  almost  every  article  was  impeached  by  the  defendant, 
who  also  set  up  a  counter  demand  of  the  same  nature 
by  way  of  set-off;  it  was  referred  by  consent,  and,  the 
plaintiff  neglecting  to  cany  in  his  vouchers  to  the 
arbitrator,  before  the  time  limited  for  making  the 
award,  the  time  was  several  times  enlarged,  till  at 
len^h  the  defendant,  after  upwards  of  six  months 

secundi  compromisd  arbitrium 
recepcrit:  non  esse  cogendum 
recipere,  si  ipse  in  mora  non  fue- 
rit,  quo  minus  partibus  suis  fun- 
geretur.  Quod  si  per  eum  fee- 
tunij  est  aequissimum  esse^  cogi 
eum  k  praetore  sequens  recipere. 
21.  n.5. 

9  Waller  v.  King,  Ca.  in  Law 
W  £q.  2  pt.  63. 


terdunji  futurum  est?  si  tamen 
uterque  velit  eum  sententiaih 
dicerc,  quamvis  cautum  non  sit 
de  die  proferenda,  non  alias  im- 
pctrct,  quia  judicium  habeat,  ne 
cogatur,  quam  si  consentiat  de- 
nuo  in  se  compromitti  ：  Hagc, 
scilicet,  si  dies  exitura  est.  S.  16. 
一 Si,  cum  dies  comprotnissi  fini- 
"retur,  prolatodie,  lidgatores  de- 
nuo  in  eum  Gompromisermt,  nec 
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delay  on  the  part  of  the  plaintHF,  made  an  application  to 
the  court,  on  an  affidavit,  stating  these  circumstances, 
lor  a  rule  to  shew  cause  why  the  plaintiff  should  not 
cany  in  his  vouchers  within  a  certain  day,  and  why  the 
time  should  nojt  be  further  enlarged,  or  why,  on  the 
plaintiff's  further  default,  the  arbitrator  should  not  be 
directed  to  proc^d  on  hearing  the  defendant  alone;  the 
rule  was  granted  without  hesitation,  and  the  plaintiff, 
instead  of  shewing  cause  against  it,  peremptorily  under- 
took to  deliver  in  his  vouchers  within  the  time  specified.* 

In  this  respect  the  Homan  ISw  is  something  similar  to 
ours,  for  the  party  by  not  attending,  and  thereby  pre- 
venting the  arbitrator  from  making  his  award,  forfeited 
the  penalty  of  his  submission.' 

Where  an  umpire  is  appointed,  and  he  has  occasion 
to  interfere,  his  duty  is  the  same  as  that  of  the  arbitra- 
tors', and  therefore  it  has  been .  held,  that  he  cannot 
proceed  on  their  report,  but  nnust  hiear  the  whole' 、、 
matter  from  the  parties  themselves,  or  at  least,  by 
proper  notice,  give  them  an  opportunity  of  being 
heard,  in  the  same  manner,  as  if  the  arbitrators  had 
never  examined  the  matter,  or  as  if  he  himself  had 
beeir  originally  appointed  sole  arbitrator?  And  if  the 
submission  be  in  the  common  form,  the  arbitrators 
cannot  decide  on  one  part  of  the  case  and  leave  the 
rest  to  the  umpire  ；  for  he  has  the  whole  authority* 

1  Hetley    Hetley，  in  the  Ex，  minus  arbitretur^  poena  comnut* 
chequer,  M.  1789.  tetur,  Ff.  1.  4.  t.  8.  s.  27.  n.  4. 

2  Siquis  litigator 腿 defueiit;      a  39  H.  6.  9.  Rol.  Arb.  P,  7. 
quia  per  eum  (actum  est,  quo 
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l^hich  they  had :  ^  thus,  where  the  arbitrators  determin- 
ed the  whole  of  the  matters  referred  to  thein^  except 
one  single  point,  which  related  to  an  account  of  inte- 
rest ； and,  in  order  to  settle  that,  nominated  an  umpire, 
according  to  the  power  given  them  by  the  submissioi^ 
the  umpire  took  the  facts  to  be  as  the  arbitrators  re- 
ported them,  and  made  his  umpirage  on  the  interest  ac- 
count only;  and  on  both  these  accounts,  the  court  set 
the  umpirage  aside/  , 

The  authority  of  this  case，  however,  .from  the  cha- 
racter of  the  reporter,  as  -Well  as  from  the  circumstance 
of  its  appearing  to  have  been  decided  in  the  sbsence  of 
the  Chief  Justice,  and  one  of  the  other  Judges,  is  not 
much  to  t)e  relied  on  ；  and  the  reasons  given  for  the 
decision  are  not  very  satisfactory.  Where  the  arbitra- 
tors have  agreed  on  th.e^£3icts,  and  only  differ  on  a 
single  point,  either  >yirith  respect  to  the  law  arising  ^on 
those  factSy  or  the  extent  of  the  recompence  to  be 
made  by  one  party  to  the  other;  or  even  where  they 
agfee  on  some  facts,  but  differ  with  respect  to  others, 
unconnected  with  the  first,  there  seems  to  be  no  good 
reason,  why  the  umpire,  if  he  think  proper,  may.  not 
take  those  points  on  which  the  arbitra1;prs  agree,  to  be 
as  they  report  them.  The  nature  of  his  duty  is  only  to 
make  a  final  determination  on  the  whole  subject  of  dis- 
•pute,  where  the  arbitrators  cannot  do  it  ；  and  by  adopt- 
ing tjieir  jopinion,  as  far  as  they  agree,  and  incorporat- 
ing it  with  his  own  on  the  other  points,  he  effectually 
makes  that  final  determina;tion  ；  in  fact,  it  is  not  un* 
common  for  an  umpire  to  act  in  this  manner. 

<39H.  6.  11.  Ik  per  Prisot  *  Taaker  Keaiy,  2  Bamai^ 
Sol.  Arb.  P«B.  Sir. 


The  ArhitralQr  and  Umpire.  103 

Let  this  practice,  however,  be  right  or  wrong,  yet, 
as  the  whole  authority,  both  of  the  arbitrators  and  um- 
pire is  regulated  by  the  submbsion,  and  depends  en- 
tirely upon  it  ；  if  that .  be  of  several  distinct  matters, 
with  a  proviso,  that  if  the  arbitrators  should,  by  the 
time  Uimted,  make  no  award  of  the  whole,  or  of  some 
parcel,  then  tbai  the  umpire  shall  have  power,  the 
respective  Cases,  to  make  an  award  of  the  whole,  or  of 
the  remainder.  On  such  a  submissi<xi,  it  has  been  said, 
that  if  the  arbitrators  make  an  awaril  of  part,  and  not 
of  the  rest,  then  the  umpire  may  4nake  an  award  of 
the  rest  ；  the  whole  put  together  shall  be  considered  as 
one  award,  and  good,  if  not  inconsistent  in  its  several 
parts,  or  at  least  shall  have  the  same  effect  as  if  the 
whole  had  been  made  by  one  ；  because  it  was  made  ac- 
cording to  the  authority  given  by  the  submission.* 

A  case  of  more  recent  date  confirms  this  reasoning. 
The  parties  had  referred  all  mutters  in  difference  to  two 
persons  as  arbitrators,  or,  in  case  of  their  disagreement, 
to  another  as  umpire  ；  the  arbitrators  regularly  heard 
all  the  evidence  ；  but  ^disagroeing  in  their  conclusion, 
stated  the  evidenoe  to  the  umpire,  on  which  he  made 
his  award  without  re-examining  the  witnesses :  after 
he  had  made  the  award,  the  party  against  whom  it  was 
made  applied  to  him  to  hear  the  evidence  himself,  and 
on  his  refusing,  moved  the  court  of  King's  Bench  to 
set  the  award  aside :  but  the  court  thought  that  as  no 
application  had  been  made  to  the  umpire  to  examine 
the  witnesses  before  he  had  made  his  award,  the  rule 
should  be  discharged  with  costs.?  [/)  . 

*39  H.  6.  11  b.  per  Prisot.  ^  HaQ  y.  Lawrence,  4  Term 
RoL  Arb.  P.  8,  Rep.  589. 
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Though  the  words  in  the  submission,  which  regulate 
the  appointment  of  an  umpire,  be  not  perfectly  correct, 
but  might,  from  the  ^ammatical  order  in  which  they 
stand,  seem  to  imply,  that  those  named  as  arbitrators, 
and  he  who  is  named  as  umpire,  should  all  join  together 
to  make  an  award,  yet  an  award  made  by  the  first, 
without  the  participation  of  the  latter,  will  be  consider- 
ed as  satisfying  the  terms  of  the  submission. 

The  coiMjition  of  an  obKgation  was,  to  stand  to  the 
agreement  of  A  and  B,  "  being  arbitrators  chosen  for 

the  Supreme  Court  of  Pennsylvaniai  and  the  law  as  laid  down  in  the 
case  of  Taaker  v.  Keai  j、  established  in  this  state. 

The  first  was  the  case  of  Falconer  v.  Montgomery  \^  others.  It 
was  a  replevin  ft>r  fifteen  hogsheads  of  mm,  Bnd  the  matters  in  dis- 
pute were  referred  to  two  persons  with  power  to  choose  an  umpire 
if  they  disagreed.  The  referees  ipe"  and  both  sides  were  fully 
hieard;  the  eyidepc^  being  all  in  writing,  and  no  part  of  it  rejected. 
The  plaintiff,  however^  objected  to  the  consideration  and  decision 
of  any  othci*  fluatter  than  the  claim  to  the  mm,  while  the  defendant 
insisted  upon  an  investigation  of  all  the  commercial  transactions  be- 
tween the  parties.  The  referees  divided  in  opinion  upon  this  propo- 
sition, and  appointing  an  umpire  they  stated  to  him  in  the  absence  of 
the  fmrtiea^  the  &ct8  as  they  had  previously  appeared  to  them.  The 
umpire  then  examined  the  accounts  produced  to  him  (the  parties 
being  still  absent)  concurred  with  the  referee  who  thought  the  re- 
ference confined  to  the  dispute  about  the  rum，and  signed  with  him 
a  report  in  favour  of  the  plsuntifT.  But  the  other  referee  declined 
jc^ning  in  the  report  • 

An  exception  was  taken  to  the  import,  "  that  the  umpire  had  not 
heard  from  the  fiartiea  then^elv",  their  respective  allegations  and 
arguments  upon 他 e  merits  of  the  controversy." 

•  Per 
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ftat  purpose,  to  end  a  controversy  between  the  obligor 
and  obligee,  and  J.  being  umpire  for  both  parties*,. 
In  this  cage  it  was  held/  that  an  award  made  by  A  and 
B,  without  J.  S.  was  valid  ；  for  though  the  words  ap- 
peared at  first  sight  uncertain/  yet,  as  it  was  the  com- 
mon practice,  it  was  said,  to  appoint  an  umpire  to 
make  an  end  of  the  matter,  if  the  arbitrators  could  not 
agree,  this  should  be  so  taken,  and  the  words  "  J.  S. 
being  umpire,"  should  be  taken  as  an  Urinative  nomi- 
nation of  him  as  umpire. 

•  •M.  12  Cap.  B.  R.  Osborn       Kingston  upon  ThameB^^Rol. 
Roydon,  on  a  writ  of  error  on    Arb.  P.  6 
suck  judgment  in  the  court  of 

Per  Curiam.  "  The  case  of  Hall  v.  Lawrence  was  decided  in  1 792. 
It  is  not  therefore  binding  upon  us  as  an  authority,  and  upon  principle 
we  cannot  accede  to  the  decision.  The  plaiDest  dictates  of  natural 
justice  must  prescribe  to  every  tiibunal  the  law  that  "no  man  shatt 
be  condemned  unheard.**  It  is  not  merely  an  abstract  rule  or  posi- 
tive right  ；  but  it  is  the  result  of  loi>g  experience  and^  wise  attention 
to  the  feelings  and  dispositions  of  human  nature.  An  artless  narra- 
tive of  &cts,  a  natural  and  ardent  course  of  reasoning  by  the  party 
himself,  will  sometimes  have  a  wonderful  effect  upon  a  sound  and 
generous  mind  ；  an  effect  which  the  cold  and  minute  details  of  a 
reporter  can  neither  produce  nor  supplant.  Besides,  there  is  scarcely* 
•a  piece  of  written  evidence,  or  a  sentence  of  oral  testimony,  that  is  not' 
msceptible  of  some  explanation,  or  exposed  to  some  contradiction  ； 
there  is  scarcely  an  argun\ent  that  may  not  be  elucidated  so  as  to  en- 
sure success,  or  controverted  so  as  to  prevent  it.  To  exclude  the  party 
therefore  from  the  opportunity  of  inter^sing  in  any  of  these  modes, 
(which  the  most  candid  and  the  most  intelligent  but  an  uninterested 
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■■  The  condition  of  a  bond  was,  to  perform  the  •warf 
which  four,  named  as  arbitrators,  with  the  umpirage 
of  a  fifth,  should  make,  concerning  the  title  certain 
lands.  The  four  nalned,  as  arbitrators,  together  with 
the  fifth,  as  umpire,  made  an  award  concerning  the 
premises :  objection  was  taken  to  the  condition,  that 
it  was  repugnant  in  itself  ；  that  an  umpire  was  a  judg^ 
by  himself,  and  could  not  be  joined  with  the  arbitra- 
tors, their  authority  being  distinct*  Whether  thi^  ob- 


person  may  easily  overlook)  is  not  only  a  privation  of  his  right,  but 
act  of  injustice  to  the  umpire,  whose  mind  might  be  materially 
influenced  by  such  an  interposition.  Under  these  impressions  we 
are  unanimously  of  opinion  that  the  report  of  referees  must  be  set 
aside.'*  4  i>a//.  232. 

The  second  case  was  that  of  Pasamore  v.  PettU  55*  Bayardj  2DalL 
S71.  、 ' 

This  case  came  before  the  court  on  exceptions  to  the  report  of 
referees,  who  had  appointed  an  umpire  ；  and  the  report  was  una- 
nimously set  aside  for  reasons  appearing  in  the  judgment  of  the 
court;  the  first  of  which  was  as  follows:  "  When  an  umpire  is 
chosen  by  referees  he  stands  in  the  same  situation  precisely  as  the 
referees,  themselves,  both  with  respect  to  powers  to  be  exercised^ 
and  duties  to  be  performed.  He  may  examine,  and  lie  ought  to  ex- 
amine the  witnesses  and  the  documents  for  himself)  in  the  presence 
of  the  parties  without  relying  splely  upon  the  informiition  or  fkcts 
reported  by  the  referees.  This  rule  was  settled  in  the  case  of  I^aU 
coner  v,  Montgomery;  and  it  is  highly  important  to  the  administra- 
tion of  justice  that  it  jshoUld  be  observed.  It  hs^s  not  been  observed 
upon  the  present  occasion,  an4.  therefore  the  report  cannot  bo 
confirmed," 
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jection  was  considered  as  haying  any  weight  does '  not 
appear;  for  we  have  cMily  the  report  of  the  argumeht 
of  tbe 'defendant's  counsel,  without  answer  or  judg- 
ment from  the  courts  、  It  may  be  observed,  however, 
that  it  is  perfectly  immaterial,  whether  the  parties 
formed  an  accurate  idea  of  the  distinct  offices  of  4n 
arbitr^or  and  an  umpire,  their  meaning  haying  been 
clearly,  that  the  first  four,  with  the  assistance  and  ap- 
probation of  the  fifth,  should  make  an  award,  and  that, 
•being  made  by  all  five,  satisfies  their  intention.^ 

It  has  indeed  been  adjudged,  that  "  if  the  submis- 
^on  be  to  the  award  of  four,  an4  if  they  cannot  agree, 
then  to  the  umpirage  of  a  fifth,"  the  five  cannot  join  to 
make  one  award  ；  though  it  was,  at  the  same  time,  ad- 
mitted, that  "  if  the  submission  be  to  four,  and  the 
umpirage  of  a  fifUi,"  an  award  made  jointly  by  the  five 
will  be  good.  But  this  case  has  since  been  held  to  be 
absurd,  and  that  the  joining  of  the  arbitrators  with  the 
umpire  is  but  surplusage  ；  their  approbation,  which  is 
shewn  by  joining  with  him,  does  not  render  the  instru- 
ment, purporting  to  be  his  umpirage,  in  any  degree 
less  the  act  of  his  judgment,* 

By  the  Roman,  law,  where  there  was  an  unequal 
number  of  arbitrators,  it  was  not  necessary  that  all 
should  concur  in  the  award  ;  the  judgment  of  a  ma- 
jority was  sufficient  to  satisfy  the  terms  of  submission, 
though  no  express  provision  was  made  to  guard 
against  a  difference  of  opinion.  That  precaution  was 
seldom  taken,  but  in  the  case  of  a  submission  to  two, 


•  Hunter  t.  Benaiflon 
H&rdr.  43. 
1  1  Bolst.  184. 


s  Soulsby  Hodgsony  1  Bl. 
Btep.  463.  EMty  4  O.  3.  K.  B. 
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and  then  it  was  not  unusuial  to  express  it  in  die  alter- 
native, to  stand  to  the  award  of  the  one  or  the  other : 
but  it  was  held,  that,  in  the  common  case  of  a  submis- 
sion to  three,  two  could  not  make  an  award  in  the  ab 二 
sence  of  the  third  ；  because  the  latter,  had  he  been  jpre- 
sent,  might  have  dmwti  over  the  others  to  his  oj^inion.' 

In  this  respect  the  law  of  England  is  somewhat  dif - 
ferent :  for  unless  it  be  exprtssly  pr(5vided  in  the  sub- 
mission,  that  a  less  number  than  all  the  -wbitrators 
named  may  make  the  award,  the  cotK^urrence  of  all  is^ 
necessary  ；  and  where  such  a  proviso  is  made,  all  mu 欲 
be  present,  unless  the  rest  having  notice  do  not  attend. 

Matters  in  difference  were,  by  consent  of  parties, 
referred  to  three,  with  a  proviso  that  they,  or  any  two 
of  them,  should  make  an  award  before  a  certain  time : 
an  award  being  made  by  two  in  favour  of  the  plaintiff, 
the  defendant  moved  to  have  it  set  aside  ；  objecting, 
that  /two  had  not  a  jurisdiction  without  the  third.  On 


a  In  impari  nuinero  idcirco 
compromiaaum  admkdtur,  non 
quoniam  consentire  omnes  fe- 
cile  est,  sed  quia  etsi  dissentianty 
invenhur  pa^  major,  cujus  ar- 
bitrio  stabitur.  Ff,  1.  4. 1 8.  s.  17. 
XL  6.  Si,  ia  tres  fiierit  compro- 
imssum>  sufficere  quidem  duo- 
rum  consensum^  si  presens  fiie- 
rit et  tertius :  alioquin,  absente 
eo，  licet  duo  cansendaht,  arbi- 
trium  non  valere  ；  quia  in  plures 
fuit  compronuastimi  et  potuit 
pnuentia  ejus  trahere  eos  in 
ejus  sentendani)  Sed  si  itai 
fit  comproniissnm>  arbitratu  71* 


tii  out  SeU  ^ficri:  Pomponius 
«crilHt  ©t  nos  putamusi  compro- 
missum  ralere,  n.  4.  Si  plures 
arbitri  fiierint,  et  diversas  sen- 
tentias  dixerint licebit  senten- 
Ua  eorum  non  stari,  sed  si  major 
pars  c 卿 enda"  ea  stabitur,  aUo- 
quin  poena  committetur :  inde 
quxrilur,  si  ex  tribus  arbitris 
•  unus  quindecim,  alius  decem» 
tertius  quinque  condemnent  cui 
s^tentis  stetur  ？  et  Julimis 
scribit  quinque  debere  pnestftri; 
quia  inhanc  sutQinum  crnines 
donsenserunt,  s.  27.  n.  3. 
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1  shewing  cause  against  this  motion,  it  appeared,  thaf 
the  third  arbitrator  had  sufficient  notice  of  the  meetings 
of  the  other  two,  and  might  have  attended  if  he  urauld* 
The  court  observed,  that  it  was  agreed  by  both  sides, 
that  if  the  third  had.atteiukd,  two  might  have  made 
an  award:  two  had  a  jurisdiction,  but  their  meetings 
nought  to  be  according  to  the  rules  of  law.  If  the  third 
had  been  present,  his  reasons  might  have  altered  the 
opinion  of  the  other  two;  he  was  not  therefore  to  be 
excluded  by  fraud  ；  nor  were  the  two  to  act  without 
the  third's  Jiaving  an  opportunity  to  be  present;  but  ' 
where  the  third  had  sufficient  notice,  as  in  the  present 
ease,  and  would  not  attend}  the  meeting  of  the  two  was 
regular,  and  their  authority  sufficient/  ( g) 

It' was  once  a  question  of  great  difficulty, '  whether, 
when  the  submission  was  by  bond,  without  providing 
that  the  award  should  be  delivered  or  notified  to  the 
parties,  it  was  incumbent  on  the  arbitrator  to  give 
notice,  or  whether  the  parties  did  not  forfeit  their 
bonds  hj  not  taking  notice  of  it  at  their  peril.  In  the 
reign  of  Edward  the  fourth  this  question  was  agitated, 
in  a  case  remarkable  for  nothing  else  than  the  many 
laboured  arguments  on  one  side  and  on  the  other;  and 
for  its  having  been  argued  three  times  by  all  the  judges 
in  the  Exchequer  chamber,  without  their  being  able  to 
come  to  any  decided  opinion.  It  may  not/  perhaps, 
be  thought  improper  to  state  the  circumstances  of  the 
case,  and  give  a  summary  of  the  arguments,  that  it  • 
may  appear  with  what  diificul^  many  points  have  been 
established,  which  afterwards  appear  so  plain,  that  we 

*  Dalling  v.  Matchett,  Barnes  57. 

ig)  In  the  cftse  of  Kingiton  v.  Kinkaid ist  ahert,  in  the  Circuit  Court  IT.  S. 
for  Pennsylvsnia,  at  Apm  sessions  1806^  a  rule  vas  entered  to  refer  the 
caii«e  tp  thrae  ref<srMS  or  wty  tvto  of  them.  It  appeared  upon  exceptions  to 

the 
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lare  at  a  loss  to  conceive  how  the  mind  could  ever  have 
enteitained  a  doubt  upon  the  subject. 

The  dutchess  of  Suffolk  brought  an  action  of  debt 
on  bond,  to  which  the  defendant  pleaded,  that  the 
condition  of  the  bond  was,,  that  if  he"  the  defendant, 
should  stand  to  the  award  of  the  dutcbess  concerning 
all  matters  in  difference  between  him  and  one,  B.  H. 
then  the  oUigation  should  be  void,  provided  that  the 
award  'were  made  before  the  feast  of  All  S^nts,  and 
written  and  sealed  with  the  seal  of  the  dutches^,  and 
delivered  to  the  parties  demanding  it  ；  that,  in  fact,  cm 
the  fifth  of  January  the  dutchess  awarded,  that  the  de- 
fendant should  pay  to  B,  on  the  fourth  of  March  then 
following,  twenty  pouHds,  and  in  April  another  sum, 
and  several  other  things :  that  on  Ae  10th  of  April 
next  after  the  fourth  of  March  before  mentioned,  the 
defendant  hearing  of  the  award  having  been  made, 
went  to^e  dutchess,  and  demanded  k  in  writing,  and 
had  it;  and  that  he  had  performed  it  in  all  things 
except  the  payment  of  the  sum  which  ought  to  have 
been  paid  on  the  foutth  of  March,  and  insisted  that  he 
ought  tjo  be  excused  of  that,  because     had  not  notice. 
Agsunstthe  plea,  it  was  argued,  that  it  would  be  against 
reason  that  the  arbitrators  should  be  driven  to  give 
notice  to  the  p^ies,  because  they  had  no  advantage, 
but  only  a  trouble  ;  that  it  was  the  business  of  the  par- 
ties to  be  constantly  attendant  on  the  arbitrators,  and 
to  know  3vhen  the  award  was  made  ；  that  if  it  was  a 
hardship,  the  defendant  should  forfeit  his  obligation, 
by  not  performing  that  which  he  did  not  know  ；  it  was 
his  folly  to  bind  himself  in  that  manner :  that  a  man 
might  be  bound  by  his  own  deed  to  take  notice,  at  his 
peril,  of  maiiy  things  to  which  reason  and  the  law 

the  report  that  the  tlirefe  referees  met  often  upon  the  subject,  but  as  one 
could  not'agree  with  the  other  two,  upon  the  important  points  of  the  die- 

I>ute, 
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would  notjconqiel  him:  that  if  a  man  were  bound  by- 
obligation  to  make  amfrnds  to  another  for  all  trespasses 
cc^amitted  by  him,  it  was  not  necessary  for  that  other 
to  give  him  notice  of  them,  he  must  take  notice  of 
them'     hi$  peril:  that  if  one  man  bound  himself  to 
attend  another  every  time  the  other  came  to  a  certain 
ntimor,  it /was  not  requisite  that  the  other  should  give 
him  notice  every  time  he  went  to  the  manor,  he  must, 
take  notice  of  it  at  his  peril :  that  if  a  man  were  bound 
by  recognizance  to- appear  on  a  particular  day  before 
the  King  himself,  wherever  he  should  be  in  England) 
whicK  means  to  aj^ar  in  the  King's  Bench,  which  is 
ambulatory,  and  attendant  on  the  King,  he  must  be  on 
that  day  wherever  the  court  shall  be,  without  notice 
from  any  body*:  一  that  if  I  take  a  house  for  a  term  of 
years,  I  am  only  bound  to  repair  it;  and  if  it  fall  down 
from  the  weakness  of  the  timber,  I  am  not  bound  to 
rebuild  it;  yet*  if  I  had  bound  myself  to  leave  the 
house  in  as  goo^  a  condition  as  I  found  it,  I  must  re- 
build it  ；  that  if  I  command  my  servant  to  buy  certain 
•goods  far  me,  or  constitute  a  man  my  factor  for  that 
purpose,  in  such  a  case  I  shall  be  charged  for  whatever 
goods  they  buy,  though  they  never  come  to  my  'hailds, 
and  though  I  have  no  police  of  the  purchase :  that  if  I 
make  a  man  my  bailiff  of  my  manor,  and  give  him 
power  to  let .  the  lands  of  it,  in  that  case,  if  he  let  an 
acre,  and  do  not  give  me  notice  of  it,  if  I  enter  into 
that  acre,  and  trample  down  the  ,^ass,  the  lessee  shall 
have  an  action  of  trespass  against  me,  though  I  had  no 
notice  that  it  was  let :  so,  if  a  man  were  bouftd  to  pay 
a  certain  sum  to  another  after  the  death  of  his  father, 
and  the  .father  should,  die  in  a  desert,  without  the 
knowledge  of  .the  son,  yet  the  latter  must  take,  notice 

pnte,  he  sud  it  was  unnecessiry  tb«ro  to  call  upon  him  again,  and  he 
withdrew.  The  two  refirreet  aherwlrdv  proceeded  in  the  matter  without 

him 
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of.it,  and  pay  the  money,  otherwise  the  bond  will  be 
forfeited :  so,  it  was  said,  if  a  Aian  were.jarrested,  and 
found  bail  to  the  sheriff  for  his  appearance  on  th^  day 
of  the  return  of  the  writ 尹 in  that  case,  if  the  defendant 
became  sick,  so  that  he  could  not  have  him  at  the  day, 
yet  they  should  not  be  excused  to  the  shpriff. 

Beside  thes^e  arguments,  from  the  analogy  of  oth^r 
gases  it  was  urged,  that  .an  award  was,  by  common  in- 
tendment, a  matter  of  notoriety,  of  which  the  -party 
must,  at  hiS(  peril,  take  notice  ；  and  if  that  were  aot  so, 
then  any  one,  when  he  perceived  that  the  award  was 
likely  to  go  against  hhn,  might  conceal  himself,  in  or- 
der to  avoid  notice. 

In  favour  of  the  ^lea  it  was  argu^d>  that  an  award 
was  in  the  nature  of  a  judgment,  which  could  not  be 
given  but  in  the  presence  of  the  parties  ；  it  was  thei^e- 
fore  the  duty  of  an  arbitrator,  like  a  good  and  upright 
judge,  to  give  notice  to  the  pstrties  when  he, was  to 
make  his  award;  and  that,  if  one  of  them  avoided  that 
notice,  it  might  on  the  other  side  be  shewn  that  he 
absented  himself  for  the  purpose :  and  with  respect  to 
the  assertion,  that  he  was  bound  by  his  own  act  to  take 
notice  of  the  award,  and  that  it  、tas  his  folly  if  he 
submitted  to  the  arbitration  of  one  who  would  not  give 
bim  notice  ；  all  the  cases  cited  on  the  other  slide  differed 
mdterially  from  this. 一 Thb  knan  who.  was  bound  to 
make  amends  to  another  for  trespasses  committed  by 
hkoij  cannot  insist  on  notice  of  any  trespass,  because 
they  miist  necessarily  be  within  his  own  knowledge. 一 
He  who  was  bound  to  attend  another  every,  day  he 
should  come  to  a  certain  matior,  was  bound  to  take 
notice  of  the  day,  whiph  it  was  in  his  power  tb  do, 
because  it  was  a  matter  that  iciust  be  notorious  ；  but, 

bun  at  different  meetinf^,  and  fraxneil  their  report.  The  Court  】ield  the 
conduct  of  the  referees  to  be  regular,  and  their  report  not  to  be  impeach- 
able for  this  cause.  To  the  sjune  pointy  vid.  KunckU  r.  Xvnckle,  I  Dall.  364. 
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in  ^:ke  present  ease,  the  arbitrator  might  make  his 
awatd,  and  put  it  in  his  pocket. 

As  to  the  recognizance  in  the  King's  Bench,  every 
man  might  ea^y  know  a  thing  so  notorious  as  the 
place  to  which  the  court  moved;  and,  by  general  in- 
tendment of  law,  every  man  was  bound  to  know  it 
The  case  of  the  house  falling  .down  had  no  analogy  to 
this,  for  it  could  not  possibly  fall  "own  without  the 
tenant's  knowledge. .  Those  of  the  servant,  the  factor, 
and  the  bailiff,  admitted  of  one  answer  ：  he  who  acts 
by  another  acts  by  himself,  and  therefore  he  must  be 
supposed  to  know  what  the  other  has  done.  The  case 
of  the  man  who  was  bound  to  pay  a  sum  of  money  at 
the  death  of  his  father  could  not  be  compared  to  this  ； 
there  was  nobody  who  wats  bound  to  give  him  notice, 
or  could  do  it;  he  must  take  notice  of  it  himself,  be- 
cause every  msm,s  deed  was  to  be  construed  most 
strongly  against  himself :  but,  in  the  present  case,  the 
obligation  covild  not  be  forfeited  before  the  award  was 
'made  ；  and,  as  to  him,  it  was  as  if  not  made,  till  he  had 
notice  of  it.  In  answer  to  the  case  of  bail  to  the  sheriff, 
it  was  said,  that  if  the  defendant  were  sick,  they  were 
excused,  for  that  his  death  before  the  return  was  clear- 
ly a  discharge  of  the  bond :  it  was,  however,  denied  on 
the  other  side,  that  the  case  of  sicl^ness  was  like  that  of 
death.  It  might,  however,  have  been  said,  that  they 
might  still  have  brought  him  into  court,  notwithstand- 
ing he  was  sick  ；  and  now  that  it  is  understood,  that 


appearance,  they  may  enter  an  appearance  though  the 
defendant  be  sick. 


Beside  answering  these  c^s;  sevend  \vere  insisted 
on  as  being  more  ansdagous.  to  the  present  question, 
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which  all  tended  to  shew,  that  a  man  shall  not  be  bound 
by  any  thing  of  which  he  had  not  notice,  nor  to  do  a 
thing  impossible  ；  and  it  was  strongly  urged,  that  it 
was  impossible  for  a  man  to  pay  money  at  a  day  which* 
had  elapsed  before  he  had  notice  of  the  award;  and  this 
was  compared  to  the  case  of  an  award  of  money  to  be 
paid  on  a  day  before  the  submission,  which  it  was  con- 
fessed was  void.  That  case,  however,  is  clearly  distin- 
guishable from  the  present  ；  for  tbere  the  thing  is  im- 
possible from  the  beginning,  but  here  it  becomes  im- 
possible only  from  the  want  of  notice  at  the  time  of 
making  the  awafd:  and  indeed  the  whole  question 
seems,  to  depend  more  on  principles  of  general  rea- 
soning, than  on  any  anology  it  may  bear  to  cases  cited 
on  the  one  side  or  on:  the  other. 

The  impossibility  of  performance  for  want  of  notice 
seems  altogether  out  of  the  question,  for  the  defendant, 
by  jx  constant  application  to  the  arbitrator,  might,  have 
known  when  the  award  was  made,  if  the  latter  had 
been  willing  to  inform  him  ；  and  if,  in  fact,  she  had 
made  her  award,  but  either  said  that  it  was  not  ma4e, 
or  refused* to  deliver  it  till  the  day  of  performance  was 
past,  that  would  clearly  have  excused  him.  But  the 
true  criterion  is,  >  whether,  from  the  nature  of  his  duty, 
the  arbitrator  be  bound  to  give  notice  of  the  award  to 
、 the  parties,  without  any  condition  of  that  kind  express- 
ed in  the  submission  ;  or  whether  the  parties  them- 
selves must,  at  all  events,  take  notice  of  the  time  when  - 
•  he  makes  the  award;  and  considering  the  subject  in 
this  light,  these  observations  seem  to  have  weight. 

The  duty  of  the  arbitrator,  we  have  seen^  is  to  give 
notice  to  the  parties  at  what  time  and  place  he  will  sit 
to  hear  their  complaints,  and  that  it  is  their  duty  to 


The  Arbitrator  and  Umpire.  1 13 

attend  hkh  on  such  notice  ；  but  it  is  absurd  to  suppose 
lhat  they  are  to  go  of  their  own  accord  every  day  to 
know  when  he  wilt  be  attended,  or  whether  he  has  yet 
made  his  award.  When,  indeed,  the  day  appointed  in 
the  submission  is  come,  it  may  be  reasonable  that  they 
should  csill  upon  him,  because  that  day  is  within  their 
own  knowledge;  and  if  the  award  be  not  then  made, 
his  power  is  at  an  end.  The  true  distinction,  therefore, 
seems  to  be  this,  that  if  the  award  be  made  before  the 
day  limited  in  the  submission,  the  party  shall  not  be 
bound  by  any  thing  awarded  to  be  doiie  before  that 
day,  unless  he  has  notice,  but  that  he  must  take  notice, 
at  his  peril,  of  any  thing  ordered  at  the  day.*  And  there 
is  an  assertion  of  counsel,  to  which  the  court  assent, 
that  though  the  arbitrator  make  his  award  before  the 
day,  yet,  if  he  give  no  notice  of  it  to  the  party,  it  is 
void.  This  was  said,  in  a  case  of  debt,  on  a  bond  for 
the  performance  of  an  award,  provided  it  were  made 
before  a  certain  feast,  without  any  proviso  that  it  should 
be  notified  to  the  parties  ；、  but  it  had  not  its  effect,  be- 
cause the  want  of  notice  was  not  properly  pleaded,  the 
defendant  having,  in  his  plea,  denied  dkat  any  award  was 
made  before  the  day  appointed  ；  and,  on  an  award 
made  before  that  day  being  set  forth  in  the  replication, 
having  rejoined  that  he  had  no  notice  of  the  award  before 
tiiat  day,  which  the  court  held  to  be  «  departure  from 
his  plea. 

It  is  true,  that  in  the  eighteenth  of  Ejdward  the 
fourth,  it  is  said  by  three  justices,  "that  where  an 
award  is  made,  the  parties  must  take  notice  of  it  at 

«  8£.4.  1.  Bv.  37.  <^  Keilway,  175. 

R 
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their  peril,  and  that  this  had  been  before  adjudged  in 
the  King's  Bench  in  the  same  King's  reign."  It 
true,  that  in  the  first  of  Henry  the  seventh,  to  an  acdcm 
Oti  a  bond,  the  defendant  shewing  the  condition  to  have 
been  to  stand  to  an  award,  provided  it  wire  made  befort 
a  certain  day,  pleaded  that  the  arbitrators  gave  hiin.、  no 
notice  of  any  award  made  before  that  day,  and  that  the 
court  held  clearly  "that  this  was  not  a  good  plea,  be- 
cause having  bound  himself  to  perform  the  award,  he 
W 仏 bound  to  take  notice  of  it,"  and  that  they  distin- 
guished between  this  case  ^nAthat  where  a  proviso  was 
added  to  the  condition  of  the  bond,  that  the  award 
should  be  made  ；  for  "  that  then  such  a  plea  would  have 
been  good." 

It  is  also  true,  that  Lord  CoKe  adds  the  authority  of 
Kis  name  to  these  cases,  and  says,  "  that  so  is  the  law 
'without  question;"  but  he  is  clearly  mistaken  when  he 
says,  "  that  this  is  against  a  sudden  opinion  in  the 
eighth  of  Edward  the  fourth  :"。  no  decided  opinion  was 
in  fact  given  at  that  time, .  notwithstanding  the  number 
of  times  the  case  was  argued,  and  the  variety  and  ex- 
tent of  the  ai^umeats. 

The  same  doctrine  is  also  considered  as  establislM^ 
law  in  many  other  books  ；  、  but  that  may  well  be  ad- 
mitted without  impeachitig  the  soundness  of  the  dis- 
tinction before  made.  The  cases  in  which  the  point  is 
^decided  aceni,  from  the  manner  of  pleading,  to  have 
related  to  a  breach  of  the  award  in  some  thmg  awarded 

'BrxAn,  Vavisor,  and  Catesby,      ®  8  Co.  92:  b. 
18  Ed.  4.  18  a.  iVid.  Cro.  El.  97.  Cro.  Car. 

•  I  H.  r.  5-  I33i  133. 
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to  be  done  qfier  the  day  appointed  for  making  it;  aii4 
the  other  books,  in  which  the  doctrine  is  recognized,, 
only  mention  it  as  established  law,  without  reference  t6 
tnjr  particular  case. 

The  Roman  law  did  not  impose  such  a  hardship  an 
the  parties,  for  the  arbitrators  were  not  only  obliged  to 
^ve  them  notice  of  the  time  when  they  intended  to 
make  their  award,  but  to  pronounce  it  in  their  presence; 
and,  if  on  notice  given  for  that  purpose,  eitty^  of  the 
pbrties  did  not  attend,  he  forfeited  the  penalty  of  the 
wbmissicm,  but  no  award  could  be  made,  unless  it  had 
been  specially  expressed  in  the  submission,  that  6en^ 
tence  might  be  pronounced  in  the  absence  of  one  or  of 
both  of  the  parties. 

Where  the  submission  is  not  by  bond,  there  can  be 
no  question  but  the  arbitrators  must  give  notice  of  their 
award,  otherwise  the  parties  are  not  bound  to  per' 
formance;  and  indeed  this  seems,  by  the  whole  tenor 
of  the  ailments  in  the  case  of  a  sul^mission  by  bond, 
to  be  taken  for  grafted:  and  where  the  submission  is  by 
bmndf  it  has  long  been  the  practice  to  guard  against  tbit 
consequences  of  want  of  notice,  by  inserting  a  proviso 
in  ibt  condition,  not  only  that  the  award  shall  be  made, 
but  that  it  shall  be  delivered  to  the  parties  by  a  ceitaia 
day;  and  thetv the  bond  will  not  be  forfeited  by  non- 

*  Si  quis  littgatonim  defuerit;  specialiter  expressum  «it,  ut  vcl 

quia  per  eum  Return  est,  quo  uno,  vel  utroque  absente,  scnten- 

minus  arbitretur,  poena  commit-  tia  promatur:  poenam  autem  is 

tetur.  Ppoindc  sententia  quidem  qui  defuit,  cominittitf  quia  per 

^ta  lum  coram  litigatoribusnon  eum  factum  esty  quo  minus  ar- 

▼alebh  ；  nisi  in  compromissis  hoo  bitrctur.  Ff.  1.  4.  t,  8,  s.  27.  n.  4. 
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performance,  unless  the  party  hot  performing  had  no- 
tice t  and  if  such  si  -submission  be  made  by  the  plain* 
tiff  on  one  side,  and  two  defendants  On  the  other;  ifthe 
award  be  made  before  the  day,  and  delivered  to  tht 
plaintiff  and  one  of  the  defendants,  but  not  to  the  other, 
this  wUl  not  be  sufficient:  so,  ftcither,  it  is  said,  wffl 
\t  be  sufficient,  where  there  are  two  persons  on  one 
side,  and  two  on  the  other,  and  where  the  previse  is, 
that  the  award  be  delivered  to  each  of  the  parties,  if  it 
be  delivered  to  one  on  one  side,  and  one  on  the  other,  for 

《"that  the  word  party  is  to  be  intended  of  the  whole 
party?" 

*  But  it  has  been  adjudged;  that  "  a  proviso  that  the 
award  -should  be  deUvered  by  a  certain  day  is  satisfied 
by  the  pronouncing  of  a  parol  award,  unless  it  was  akb 
provided,  that  it  should  be  in  writing.  Thus,  in  Dyer/ 
a  case  is  reported  where  the  submission  v/m  in  these 
words,  "  so  that  the  award  be  made  and  delivered  be^ 
fore  a  certain  day :"  to  an  action  on  the  bond,  the  defen- 
' dant  protesting  that  no  award  was  made,  pleaded  that 
the  arbitrators  did  not  deliver  in  writing  any  award; 
but  judgment  was  given  against  him,  because  he  had 
not  denied  that  a  parol  award  was  pronounced;  for  tte 
court  held,  that  a  parol  delivery  was  sufficient. 

But  whether  a  proviso,  in  these  words,  "  s6  that  the 
award  be  made  and  ready  to  be  delivered,"  can  be 
satisfied  by  a  parol  award,  has  been  thcmght  a  question 
of  more  di 伍 cult})". 

3  Hungckte's  case;  5  Co.  ids.    The  record  of  this  case  is  said  to 
Cro.  £].  885.  Mo.  642.  pi.  885.   be  in  the  new  book  of  entries, 
*218.b-  Pasth.  3  El.  Rot.  927.  tit.  DdU  pi.  la  foL  126. 
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An  action  was  brou^t  on  a  bond  for  performance  of 
ail  award,  in  th^  condition  of  which  it  was  providtd,' 
ttiat  it  should  be  made  and  ready  to  be  delivered  to  the 
parties,  or  such  of  them  as  should  be  ready  to  receive 
it:  the  defendant  {beaded  that  no  award  was  made;  the 
plaintiff  refdied,  and  set  forth  a  parol  award,  averring, 
iteit  it  was  ready  to  be  delivered  according  to  the  terms 
of  the  condition :  to  this  the  defendant  demurred,  in* 
sisting,  that  the  words  "  ready  to  be  delivered,"  neces- 
sarilj  imported  that  the  award  was  to  have  been  in 
tmting;  and,  in  support  of  this^  his  counsel  cited  a  case 
which  he  said  had  been  lately  decided  in  the  Common 
Pl^as,  and  was  directly-  in  point/  and  insisted  much  on  • 
Ifaingate*s  case  before  mentioned  from  Coke.  On  the 
other  side  it  was  urged,  that  the  word  "  delivery"  was 
to  be  understood  according  to  the  subject  to  which  it 
was  applied;  that  in  common  language  a  message  was 
said  to  be  delivered,  and  a  man  was  said  to  deliver  hifh- 
self 膽 U,  when  he  expressed  his  thoughts  with  elegance 
and  ^frace;  that  if  the  proviso  had  been,  that  the  award 
should  be  made  in  writing,  the  delivery  must  have 
been  manual  ；  but  no  such  restraint  being  imposed  in 
the  present  case,  an  oral  delivery  was  sufficient,  and  ia 
support  of  this  was  cited  the  case  in  Dyer,  which,  it  was 
said,  was  full  in  point. 

It  may  be  observed,  however,  that  that  case  is  not 
so  directly  in  point  as  was  here  alleged,  the  jnxiviso 
there  beings  that  the  award  should  be  delivered^  not 
that  it  should  be  re/udy  to  be  delivered."  The  court,  at 
firsts  seemed  inclined  to  think;  that  a  parol  award 

， Wood  V.  Ardist,  Tr.  1  Ann. 
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could  not  properly  be  the  objept  of  delimy,  but  tet 
the  words  must  be  understood  of  a  delivery  in  writwg: 
afterwards,  however,  Lord  Chief  Justice  Hoi"  having 
looked,  into  the  case  in  jPyer,;  and  the  record  of  it  m 
Coke's  Entries,  said  tiiey  were  v«y  strong  authwitie^ 
for  tJic  i^aintiff;  that  the  award  might  have  been  made 
in  the  abseiioe  of  Ho/t  parties,  and  delivered,  or  pro^ 
Qbunced  oircr  again  in  their  presence;  and  if  wbAt 
majf  be  tioRvtr^  may  be  ready  to  be  delivered.  Powell 
J.  however,  said,  that  if  the  Mwds  had  been  only,  "  » 
as  it  be  made  and  delivered,"  he  would  have  t^en  tb^ 
delivery  to  be  notice  of  the  award  given  to  the  i>artie$i 
but  that  ready  to  be  delivered  must  be  taken  to  mean  ft 
delivery  in  writing:  and  he  asked,,  if  bsue  had  beeft 
taken  on  the  readkiess  of  deliveliy,  \iow  it  should  haye 
becai  tried?  Hoh  agreed  that  he  should  have  been  of 
&e  saunc  opinkm  with  Powell,  if  the  question  had  been 
atfw;  but  said,  that  finding  so  tlear  aii  authority,  and 
tomt  reason  for  that  authority,  he  could  not  tiepait  frcmi 
it:  so  said  Gould;  but  they  aU  said  they  would  be  wett 
informed  of  the  case  in  tbe  Common  Pleas,  and  no 
judgnMot  -was  givtn/ 

Wlicither  an  xirbitrator  could  dban^  am  wder  he 

once  mad&i  was  a  question  much  agitated  sunoag 
the  Roman  lawyers;  and  it  ended  in  this  dis^ctioQi 

where  the  sentence  pronounced,  from  the  nature  of 
it,  and  the  terms  in  which  at  was  cooceived,  amoiinted 
loan  absolute  cb^terminatkm  of  the  whole  subject  oT 
dispute,  be  could  not  alter  it,  thoug]i  ht  afterwanfe 
Sound  reason  to  bcKevt  lie  had  erred,  because,  by  prcK 


a  Oates  v.  Bromell,  6  Mod. 
1 60.  [The  award  is  complete 
when  it  is  ready  to  be  delivered 
within  the  time  appointed,  and 
prior  to  the  actual  delivery  ；  the 


arbitrator  is  then  functus  officio  ； 
and  if  an  accident  happen  after* 
wards  to  prevent  hia  making  a 
deliyeiy,  it  will  still  be  an  award. 
4  Easty  584.  Brown  v.  Vawscrl. 
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Aouneing  such  a  sentence,  he  YbA  executed  his  office, 
and  ceased  to  be  arbitrator  ;  but  if  it  comprehended 
only  somie  ititerlocutoiy  matter,  he  might  alter  at,  be, 
cauBC  hb  authority  sdU  continued.  ^ 

And  where  the  submUsion  comprehended  different 
subjects  of  controversy,  di§tii\ct  and  independent  of 
otie  another;  his  power  to  qh^nge  a  sentence  pronounc* 
ed  with  respect  to  one  of  them,  without  haying  yet  de- 
cided on  the  others,  was  held  to  depend  on  the  form  of 
the  submission;  if  by  that  it  was  provided,  that  he 
should  pronounce  sentence  on  all  the  Subjects  toge* 
thcfr,  then  he  might  change  his  opinion  given  only  cui 
C^e,  because  he  had  not,  in  fact,  yet  decided  the  whole 
question  submitted  to  him;  but  if  it  was  prbvided  that 
he  should  give  his  opinion  separately,  then  he  could 


7  IHcert  •ententiam  existimar 
mas  eum，  qui  mente  quid 
pFonuncia^t,  ut  secundum  id  dis- 
cedere  eos  a  tota  controvert 
velit.  Sed  si  de  pluribus  rebus  Kit 
arbitiiuin  receptum :  nui  omnes . 
controversias  fimerit»  poo  vidc- 
tur  dicta  sententia  ；  sed  adhuc 
erit  ft  praetore  cogecdas.  Unde 
Tidendum  erit,  an  mutare  scn- 
tendam  pos«t?  et  alias  quidem 
est  ^tatum,  si  aititer  jussit 
dari,  mox  vctuU :  tttrum  eoy 
quod  juftsit，  、an  eo  quod  vetuit, 
stari  debeat  I  et  Sabinus  qiiidem 
puCavit,  posse.  Cassius  senten, 
Uam  Magistri  sux  b^e  excusat: 
ct.  ait,  Sabinum  non  de  ea  sen- 
tisse  senteutia  qW'  arbitrium 
finiaty  sed  de  prspcffadone  causae  ； 
lit  {mta  si  jussit  litigatores  C&l- 


endisades^e,  mox  Idibus  j  ubeati 
nam  mutare  eum  dieiyi  posse : 
caetei'um,  si  condemnavit^  vel  ab- 
sblvit)  dum  arbiter  esse  deflierit* 
mutslre.  sei;itentiain  non  posse. 
Quia  aftiiter,  etsi  erraverit  in 
sententia  dicenda,  corrigere  eaia 
non  potest.  Ff.  1.  4.  t  8.  s.  19, 
20.  [If  an  award  be  made  under 
the  hand  of  an  umpire  and  ready 
for  delivery  pursuant  to  dke  terms 
of  reference,  of  which  notice  u 
given  to  the  parties^  an  alteration 
by  the  umpire  of  the  sum  award 
though  made  on  the  ,  same  day 
und  before  delivery  of  the  awavd, 
is  void.  But  the  award  is  good 
fer  the  original  mm  award^ 
the  alteration  being  <x>nsidefed 
as  the  act  of  a  stranger*  6  Ea"， 
309.  Hcnfree  v,  BremU^.J 
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not  chapge  it,  bjecaus^  this  was  the  same  thing  as  ik 
there  had  been  several  submissions.^ 

Something  similar  to  thia  question  appears  in  our 
books,  though  it  be  not  stated  exactly  in  the  same 
form.— 1£  two  submit  to  tha  award  of  several,  ooiir 
ceming  all  manner  of  debt6>  trespiusse &,、  demands,  aitd 
disputes,  provided  that  it  be  made  by  a  certain  day, 
and  the  ai^bitrators  make  their  award  on  one-day  with 
respect  to  the  debts,  oo  another  with  respect  to  the 
trespasses,,  and  on  a  third  with  respect  to  the  other 
things  ；  the  parties  are  not  bound  to  perform  any  part 
but  the  first,  say  all  the  justices  but  Moyle,  and  not 
even  that,  says  Prisot.  *  And  Rolle,  in  abridging  the 
case,  adopts  th?  latter  opinion^  *  Biit  it  is  admitted, 
that  the  arbitrators  may  consult  together,  on  one  day, 
on  one  poiht,  and  .make  up  their  minds  opoi^  it,  and 
so  of  another  point,  another  day,  and  so  of  ，  third,  on  a 
third,  provided  they  do  not  make  their  award  of  any 
part  before  the  rest, ' 

Unless,  however,  it  must  be  understood,  that,  in 
the  former  case,  the  parties  are  ordered  to  perform  the 
things  separately  awarded,  before  the  whole  award  be 
made,  this  seems  to  be  a  distinction  unsupported  by 
any  essential  difference  ；  for  if  the  arbitrators  have  in 
fact  made  up  their  minds  on  one  point,  one.  day,  and 


•  Quid  tamen  .si  de  pluribus 
con^roversus  fumptus  est  nihil 
sibi  communibus,  et  •  de  una 
aententiam  dixit,  de  aHU  noa 一 
dum?  nonquid  desiit  esse  ar- 
biter; vidQamus  igitur  aii  in 
primi  controversiay  pQ^sit,  mu^ 
tare  sei^tentiam  de  qu4  jam 
dixerat?  et  muitum  interest,  de 
omnibus  simul  ut  dicat  s^nten- 
tiam,  compromissum  est,  an  non. 


Nam  si  de  ommbos^  poterit  mu- 
tare :  n<Hidum  enim  dixit  senten* 
tiam,  quod  si  et  separatini,  -quasi 
pJura  aunt.comproinbsa :  et  ideo> 
quantum  ad  illam  controversiam 
peitinet,  arbiter  esse  deaierat. 
Ff.l.  4.t.  8.  &.  21. 
9  39  H.  6.  13. 

1  RoL  Arb*  H.  1.  3. 

2  39  H.  6.  12.  Bro«  Arb, 
29.  Rol.  Arb.  H.  3. 
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on  another,  another  day,  it  is  in  effect  the  satnc  thing 
as  if  they  had  reduced  their  opinion  into  the  form  of  an 
award  on  the  several  pcunts,  on  the  several  days,  and 
the  whole  award  must  be  taken  to  have  effect  only  from 
the  time  when  the  whole  award  is  finished.  The  only 
good  reason  that  can  be  alleged  against  their  making 
one  part  at  one  time,  and  another,  at  another  time,  is, 
that  on  hearing  the  w  hole,  they  may  see  reason  to  alter 
their  opinion  on  some  of  the  parts*  If  in  fact  they  see 
such  reason,  they  may  change  their  award  on  the  parti- 
cular parts;  and  if  tlu  y  make  no  alteration,  it  is  a  proof 
they  are  flft^fi^with  their  first  determination  on  each 

But  that  which  hears  the  nearest  resem- 
blance to  this  question  jn  the  Roman,  law,  "~^。"*"  。f 
is  the  doctrine  relative  to  the  reservation  V^f 
of  au&ority.  The  object  of  every  reference 
is  the  attainment  of  a  final  and  certain  determination  of 
the  controversies  referred;  a  reservation  of  any  point 
for  the  future  decision  of  the  arbitrator  is  incoi^istent 
with  that  object:  and  therefore  it  is  established  as  a 
general  rule,  that  such  a  reservation  is  void;*  as  if  the 
arbitrators  wder  that  one  of  the  parties  shall  ^ve  se- 
curity to  the  other  for  the  payment  of  a  sum  of  money, 
but  reserve  to  themselves  the  power  of  considering  the 
propriety  of  that  security  ；  or  if  they  reserve  to  them- 
selves the  power  of  explaining  any  doubt  that  arise 
on  the  meaning  of  any  part  of  the  award.*  So,  it  has 
been  resolved,  though  not  till  after  many  arguments. 


a  19  E.  4.  I.  RoL  Arb. H.  4.  *%  Rol.  Rep.  314,215. 
'id.  Selby    RusmI,13  Mod.  1 S9. 
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that,  if  they  reserve  to  themselves  the  power  (^alteruig 
the  whole,  or  part  of  the  award,  this  is  clearly  void.* 

It  was  awarded,  that  one  of  .the  parties  should  pay 
so  much  money  to  the  other,  and  that  if  more  should 
appear  to  be  due  to  the  latter,  and  due  proof  made  of 
it  within  a  months  then  he  should  also  pay  that.  The 
submission  contMned  a  proviso,  th:it  the  award  should 
be  made  before  a  certain  day,  w  hich  was  befort  the  end 
of  the  month.  Rolle,  in  his  abridgnent  of  this  case, 
says,  that  this  seems  a  void  award,  because  it  is  not 
final.  But  he  adds  a  doubt,  "  tlu'  issue  being,  tliat  the 
arbitrators  made  no  award,  and  that  fcmiKl  in  favour  of 
the  plaintiff;  that  the  judgment  in  thc^Common  I'leas 
was  confirmed  "  on  the  words  of  the  submission,  ad- 
mitting that  part  to  be  void,  because  it  was  not  aver- 
red, that  there  was  any  doubt  about  it  before  the  sub- 
mission." What  was  the  judgment  of  the  Common 
Pleas  does  not  very  distinctly  appear  by  this  account, 
nor  what  is  meant  by  "  admitting  that  part  of  the  award 
to  be  void:"  but  it  is  most  probably  meant  to  be  ex- 
pressed— that  the  judgment  of  the  Common  Pleas  was 
in  favour  of  the  plaintiff,  and  that  that  part  only  which 
related  to  the  payment  of  a  further  sum  on  due  proof 
was  void,  the  rest  of  the  award  being  valid.' 


A  submission  respected  the  privilege  of  cutting 
down  trees  in  certain  wood,  and  it  was  awarded,  as 
to  part,  that  the  defendant  should  leave  so  many  of 
the  trees  to  the  plaintiff  for  housebote  and  hedgebote, 
as  the  arbitrators,  on  advice  with  counsel  at  the  assizes, 


•  %  Rot.  Rep.  189,  314.  Pal-  «  R«I.  Alt).  H.  IS. 
iBer  110,  146. 
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should  appoint;  it  was  held,  that  this  was  a  reservation 
of  authority,  and  therefore  void,? 

But  an  award,  "  that  one  of  the  parties  shall  pay  to 
the  other  lOS/.  on  a  certain  day  ；  and  if  he  do  not  pay  it 
then,  that  he  shall  pay  at  a  future  day  1 10/.  is  said  to 
t>e  good  ；  because  it  is  not  a  reservation  of  a  future  au- 
thority, but  a  penalty  to  Enforce  payment  at  the  day, 
which  is  within  the  power  of  the  arbitrators.' 

A  submission  to  an  award  contained  a  proviso,  that  it 
should  be  made  before  Michaelmas,  and  the  arbitrators 
awarded,  that  the  one  should  pay  51,  to  the  other  for  ten 
loads  of  hay,  and  several  other  sums  for  ather  things  ； 
and  further  awarded,  that  if  he  who  was  to  pay  should 
disprove  the  receipt  of  the  commodities,  or  should  give 
better  proof  of  the  payment  of  some  sums  of  money, 
before  the  arbitrators,  or  one  of  them,  before  the  said 
.feast  of  Michaelmas  ；  then  so  much  as  should  be  so 
proved,  should  not  be  paid  at  that  feast.*  In  two  re- 
ports,  both  apparently  of  this  case,  it  is  agreed,  that  this 
is  ,a  reservation  of  authority  ；  but  they  do  not  agre^ 
in  stating  the  effect  of  it  on  tl\e  whole  award.  RoUe 
$ays,  that  the  reservation  is  void,  "  but  that  the  former 
part  of  the  a  ward  being  good  shall  stand,  because  the 
authority  of  the  arbitrators  was  determined."  But  Ho- 
bart  says,  that  the  court  took  time  to  advise,  "  whether 
this  reservation  should  frustrate  all  reaching  to  the 
award,  or  whether  the  award  should  stand,  and  the  re- 
servation be  void." 

7  Thinne  v.  Rigby,  Cro.  Jac.  *  Beckwith  v.  Warley,  16  Jac. 
315.  Rol.  Arb.  H.  9.  Warley  v.  Peck- 

8  Royston  v.  Ryall，  2  Jac.  Rol.  with.  Hob.  218. 
Arb.  H.  8. 
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If  it  be  a  rule  in  the  construction  of  awards,  that  they 
shall  be  certain  and  definite,  it  would  seem  in  this  case, 
that  the  reservation  rendered  the  whole  award  void,  be- 
cause it  renders  it  altogether  uncertain  ；  and  this  is  con- 
sonant to  what  is  laid  down  in  another  book,  as  a  gene- 
ral distinction,  "  that  where .  the  arbitrator  reserves  a 
power  over  any  thing  submitted,  the  award  is  not  final, 
and  therefore  it  is  void;  but  where  the  thing  over 
which  he  reserves  the  power  is  not  within  the  submis- 
sion, the  pow^r  is  void,  and  the  award,  as  far  ais  that 
extends,  void'"also  ；  but  in  the  thing  submitted,  the 
award  is  final  and  peremptory. ' ' 

The  following  seems  an  example  of  the  application 
of  the  first  part  of  this  distinction :  a  question,  relative 
to  certain  currants,  was  submitted,  and  an  award  was 
made  in  these  terms  ；  that  if  the  defendant  could  make 
it  appear,  before  the  20th  of  December,  that  the  cur- 
，  rants  were  delivered  to  the  plaintiff,  then  the  arbi- 

trators would  make  a  further  、  award  within  fourteen 
days  after,  if  they  could  agree  ；  otherwise,  that  J.  S.  as 
umpire,  should  conclude  it  in  seven  days  after;  that 
the  plaintiff  and  defendant  should  stand  to  the  award 
of  the  arbitrators,  if  they  made  one,  and  if  they  made 
none,  to  the  determination  of  the  umpire.  But  if  the 
defendant,  before  the  20th  of  December,  should  shew 
no  such  proof,  it  was,  in  that  case,  awarded,  that  the 
plaintiff  should  not  pay  for  the  currants,  but  should  be 
free  from  any  further  claim  on  that  account  ；  and  it 
was  fiirther  awarded,  that  the  defendant  should  pay  to 
the  plaintiff  19/.  I2s.  before  the  first  day  of  Januaiy 

1  Palmer,  1 1  Oft  146. 
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after,  if  no  award  should  be  made  1)efere  that  time  for 
the  currants. ~ This  award*  was  held  to  be  altogether 
void,  for  that  the  first  part  was  void,  being  partly  a  re- 
servation, and  partly  a  delegation  of  authority;  and  if 
an  award  had  been  made,  according  to  the  power  re- 
served or  delegated,  it  was  not  intended  that  the  defen- 
dant should  pay  to  the  plaintiff  the  19/.  12^.  and  the  lat- 
ter clause  depending  on  the  first,  which  was  void,  must 
also  be  void.* 

A  distinction  is  also  made  between  the  reserva- 
tion of  a  further  ministerial  act,  and  of  a  Judicial  one; 
the  former,  it  is  said,  may  be  reserved,  the  latter  can- 
not; all  the  judicial  authority  of  the  arbitrators  deter- 
mines with  the  time  limited  for  them  to  make  their 
award  ；  but  they  may  reserve  a  further  ministerial  act 
to  be  done  either  by  themselves  or  by  a  stranger,  at  any 
subsequent  point.— However  well  founded  this  dis- 
tinction may  be,  it  is  not  always  very  successfully 
ezemplifiedt  by  the  cases  in  the  books.  It  is  said,  if 
one  of  the  parties  assert,  that  he  has  a  receipt  for  a 
certain  debt  claimed  by  the  other,  the  arbitrator  may 
award,  "  that  if  he  produce  the  receipt  before  such  a 
day,  after  the  time  limited  for  making  the  award,  then 
he  shall  be  discharged  of  that  debt;  but  if  he  cannot 
produce  it  by  that  day,  then  he  shall  pay  the  monev;" 
for  that  this  is  only  the  reservation  of  a  ministerial  act. 
But,  with  deference  to  the  authority  of  the  book,  it  is 
neither  the  reservation  of  a  ministerial  nor  of  a  judicial 
act,  but  an  award,  of  which  the  final  determination 
depends  on  a  future  contingency,  and  therefore  the 

， Brown  v.  Dalton,  M,  9  Car,  B.  R,  KM.  Arb.  H.  10, 
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question,  whether  it  be  good  or  baiii,  depen^ft  qnx  anodier 
principle,  which  requires,  that  all  |i  wards  should  be  final 
and  certain. 一 On  the  Bame  distinbtion  it  is  endeavour, 
ed  to  support  the  authority  of  a  caae^  cited  from  the 
year  books,^  but  which  is  not  to  be  fpund  there*  This 
was  the  case  of  a  submission  of  a  dispute  concernipg 
a  horse  ；  one  of  the  parties  insisted,  before  the  arbitra- 
tor, that  the  horse  was  worth  20/.  the  other  that  he  ww  • 
only  worth  10/.  The  arbitrator  awarded,  that  if  J*  D. 
should  say  that  the  horse  was  worth  20/,  then  the  one 
should  pay  to  the  other  20/.  if  10/.  then  only  10/.  ^nd 
this,  it  V3  said,  was  held  to  be  a  gfod  ^ward,  as  being 
only  the  reservation  of  a  ministerial  act  ；  had  there  been 
other  subjects  of  dispute,  aind  the  arbitrator,  in  order  to 
satisfy  his  own  mind  about  the  amount  of  damages  to 
be  given,  had  refeired  to  J«  D.  to  siet  a  value  on  the 
horse,  this  might  have  been  coimdeced  only  as  a  minia- 
terial  act;  but  as  the  case  is  here  stated,  the  only  ques- 
tion referred  to  his  decision  appears  to  have  been,  to 
settle  the  value  of  the  horse,  and  by  referring  to  the 
judgment  of  J.  D.  hd  delegated  his  whole  authority, 
which  he  had  not  power  to  do/ 

Neither  have  the  courts  been  always  unanimous  in 
their  opinion  of  what  should  be  consi4wd  as  a  judicial, 
and  what  as  a  ministerial  act. 一 An  umpire  ordered  that 
the  defendant  should  deliver  to  the  plaintiff  certain 
goods  particularly  specified  ；  an4  that  the  plaintiff 
should  deliver  to  the  defendant  certain  other  goods  also 
by  name :  but  that  if  any  of  the  goods,  on  either  side 

3  30  H.  6.  tit.  Arbit.  Rol.  Rep.  189,  214. 
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awarded  to  be  delivered  up,  shoald  be  lost  or  mislaid, 
then  the  party,  on  whose  side  the  deficiency  should  be 
imind,  should  pay  to  the  other  the  value  of  them, 
acoording  to  the  appraisement  of  the  umpire  and  the 
arbitrators.  It  was  disputed,  whether  this  should  be 
considered  aa  a  judicial  or  a  ministerial  act.  Trevor, 
Chief  Justice,  and  Blencow,  Justice,  were  of  opinion, 
that  it  was  the  former;  Powell,  Justice,  that  it  was 
the  latter/  If  the  valuation  of  the  horse,  in  the  last 
case,  could  be  considered  as  a  ministerial  act,  surely 
this  appraisement  ought  to  have  been  so  too. 

A  submission  was  of  disputes  concerning  certain 
Umd,  and  it  was  awarded,  that  one  of  the  parties  should 
pay  a  certain  sum  of  money  to  the  other  for  every  acre, 
to  be -measured  by  an  able  measurer  in  the  presence  of 
the  arbitrators,  at  the  rate  of  so  many  yards  to  the  pole. 
This  was  lield  clearly  to  be  only  a  ministerial  act,  to 
ascertain  the  quantity  of  the  land/ 

The  submission  by  the  litigating  parties,  Delegation  of 
to  the  decision  of  an  individual,  arises  from  their  jutho- 
the  confidence  which  they  repose  in  his  in- 
tegrity  and  skill,  and  is  merely  personal  to  him;  it  is 
therefore  inconsistent  with  the  implied  intention  of  the 
submission,  that  the  arbitrators  or  umpire  should  dele- 
gate any  part  of  their  authority  to  another,  or  refer  to 
him  the  decision  of  any  point  on  which  they  find  any 
difficulty  to  decide  themselves.  On  this  principle  it  is 
established  as  a  general  rule,  both  in  the  civil  and  the . 
English  law,  that  a  delegation  of  authority  is  void/ 

， Cockson  V,  Ogle,  13  W.  3.  ，  Puto  vere  non  committi, 

C.  B.  Lutw.  550.  ai  dicat  ad  judicem  de  hoc  eun- 

6  Hunter  y.  Bennison,  Hardr.  rf«m,  vel  ae  -vel  alium  ••  in  %e  -vel 

43.  in  alium  comfiromittendum ,  Nam 
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Therefore,  if  instead  of  deciding  the  mattets  submitted 
to  him,  the  arbitrator  direct  that  the  parties  shall  stsuid 
to  the  award  of  a  third  person,  this  is  void.'  So,  if  h§ 
award,  that  the  defendant  shall  account  before  such  au- 
ditors as  the  plaintiff  shall  assign,,  and  that  if  he  be 
found  in  arrears,  he  shall  pay  the  sum  found,  and  that 
each  shall  then  go  quit  against  the  other.*  And  the 
same  rule  prevails  where  the  delegation  is  necessarily 
implied,  as  where  it  is  expressed  ；  and  therefore  if  the 
arbitrators  leave  the  matter  incomplete,  the  defect  can- 
not be  supplied  ；  as  if  they  award,  that  one  of  the  par- 
ties shall  give  a  bond  to  the  other  without  mentioning 
in  what  sum,  the  award  is  nugatory,  because  neither  the 
plaintiff  nor  the  defendant  can  determine  the  sum*: 

So>  where  it  was  awarded,  as  to  part,  that  the  de- 
fendant, at  such  a  time  and  place  as  the  plaintiff  should 
appoint,  should  make  a  public  confession  of  his  offence 
for  the  battery  of  the  plaintiff:  this  was  held  to  be 
void,  because  the  arbitrator  ought  to  have  determined 
the  time  and  place,  and  not  to  have  left  their  appoint- 
ment  to  another,  more  especially  to  the  plaintiff,  who 


ct  Julianus  impune  non  pareri, 
si  jubeat  ad  aUum  arbitrum  ire、 
ne  finis  non  sit-— «e  propagenlur 
arbitria,  aut  in  alios  interdumin* 
imkos  agoptium  trapsferantur, 
sua  sTententi^  finem  controversise 
hnponere  cum  oportet :  non  au- 
tem  finiri  controversiam,  cum 
aut  differatur  arbitrium  aut  in 
alium  transferatur;— idque  dele- 
gari  non  posse  nisi  ad  hoc  com- 
promimum  sit,  ut  arbiter  statue- 
ret,  cujus  arbitratu  satisd^retur. 
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thereby  became  judge  in  his  own  cause  ；  for  though  in 
general,  time  and  place  are  but  circumstances,  yet  in 
snch  a  satis&ction  as  this,  they  make  the  most  con' 
siderable  part.* 

But  where  arbitrators  award  the  substance  of  the 
thing,  and  leave  only  the  form  to  be  settled  by  anodier, 
or  the  amount  of  a  sum  to  be  calculated,  this  is  not 
such  a  delegation  of  their  authority  as  to  vitiate  the 
award;  for  the  same  distinction  between  a  judicial  and 
a  ministerial  act  prevails  with  respect  to  the  delegation 
as  the  reservation  of  authority.— ^Thus,  an  award,  "that 
one  shall  pay  10/.  to  the  oth^r,  and,  for  security  of  pay  ■ 
men"  shall  be  bound  in  an  obligation,  by  the  advice 
of  counsel,"  is  good,  for  it  is  incident  to  the  ainrard, 
that  counsel  should  make  the  payment  sure.*  So,  if  it 
be  awarded,  that  on  payment  pf  10/.  by  the  one,  the 
other  shall  gjive  a  general  release,  ^  f uHy  and  bene- 
ficiaUy  as  counsel  shqU  advise,  this  is  good;  for  it 
gives  no  power  to  the  counsel  to  do  a  judicial  act; 
their  authority  is  only  ministerial.  The  arbitrator  has 
directed  the  extent  of  the  release,  by  ordering  it  to  be 
general,  and  the  counsel  is  only  to  see  that  it  be 
so  drawn  as  to  have  that  effect/  So,  if  in  order  to  de- 
cide the  title  to  certain  land  between  the  parties,  the 
arbitrators  award,  Aat  an  action  should  be  conceived 
by  the  advice  of  certain  counsel  ；  for  this  is  not  refer- 
ring the  matter  to  their  judgment  on  the  substancci  but 

»  Glover  v.  Barrie,  10  W.  3.      *  Tr.  1650,  Cater  v.  Startut  on 
C.B.  Lutw.  1597,  1  Salk.71.     demurrer.    Rol.  Arb.  H.  7. 
*  19 Ed. 4.  1  Rol.^Tb.  H.  5.    Style  2 17,  2.18. 
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on  the  form.*  But  a  diBtinction  in  these  cases  seems  for- 
merly to  have  been  made  between  such  a  reference  to 
counsel,  and  to  a  Btrsuiger.  When  made  to  the  latter, 
it  was  said  to  be  the  delegation  of  a  judicial  act,  and 
therefore  void  ；  *  but  this  seems  to  be  a  distinction  with- 
out any  foundation^ 

On  this  point  there  is  some  uncertainty  in  the  Ro* 
man  law;  some  holding,  that  a  reference  to  another  to 
settle  the  form  which  slumld  give  effect  to  the  substance 
of  Ac  award,  was  generally  valid;  while  others  held 
iiiat  it  was  void,  unless  it  was  made  in  consequence  of 
a  power  given  for  that  purpose  in  the  submission.' 

That  a*bkrators，  where  they  award  the  substance  of 
the  thing  to  be  done,  may  refer  it  to  another  to  aetde 
the  manner  in  which  it  shall  be  put  in  execution, is  now 
fully  setided  by  a  detenRBumioii  of  Lord  Hardwicke's. 

By  the  consent  of  plaintiff  suid  defendanl  in  several 
causes,  depending  in  Chancery,  respectingpaitnership 
transactions,  an  onler  was  made^  that  aH  matters  indif- 
ference between  them,  relating  to  their  joint  dealings, 
or  otherwise,  should  be  referred  to  arbitnitim.  Tlic 


^8  Ed.  4.  11.  a«  Brooke  37. 
•  W  Ed.  4.  1  Rol.  Arb.  11.^. 
Emry    Emeiy,  Cro.  £L  726. 
7  Jenk.  m, 

*Quod  si  hoc  modo  dizeiity  ut 
afltttrio  Publii  Mxvii  fundus  tra- 
dereturjMit  sadsdatio  detur :  pu- 
to  parendum  esse  sentendx. 
IdemPedius  probat— sinem  con- 
troTereiae  imponere  oportet  ；  non 


autem  fiidri  controveruam  cum 
aflntrium  in  aUum  transfentar, 
putemque  sentendaB  eswy  que- 
Hiadmodum  tatisdetur,  qufinu 
fidejussoiibus;  idque  delegari 
non  posse,  nisi  ad  hoc  coippro- 
tnissum  sit^  ut  art>iter  statueret, 
cujus  acbitntu  satiadaretur^  Ff. 
L  4«  t.  &  s.  33.  n.  16. 
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aibitralais  made  aa  airard^  and  the pkdatiff  tic4abiU 
againstthe  ailihnttOTs  and  the  defendant^  to  have  an  mr 
spection  of  all  the  accomits  from  which  the  arbitrators 
hadfiuned  their  awards  that  the  award  might  be  aet 
aside;  and  that  die  defendant  mig^  aecoimt  gjeneraUy 
for  all  transacdanB  during  his  paitnerahip  with  tlufi 
pbintiffi The  defendant  pteaded  the  refereaace  by  cm' 
sent,  and  that  the  arbitrators  had,  withia  the  time  lanit* 
edy  made  their  award,  which  he  aet  forth,  wA  which, 
amon^  other  things,  omtained  the  fdlowing  m^den  : 
Ha vii^  given,  in  a  schedule  to  their  award,  an  accouat 
of  several  debts  and  effects  owing  to  the  pwti^rship,  to 
the  amount  of  5094/.  1 仏 2d  they  aw»^d;  that  these 
debts  and  securities  should  belong  in  moieties  to  the 
pdaoitiff  and  defendant,  and,  that  they  mig^t  be  ibfi 
better  coUecteA,  they  recommended  to  the  parties  to 
conaent^tfuit  ani^er  should  be  made  by  the  court,  for 
the  appointment  a  proper  person,  conversant  in  mer- 
cantile afl^irs,  to  collect  in  the  same  for  their  joint  use  ； 
and,  in  case  either  of  the  parties  should  refiiae  their 
conaent,  the  arbitrators  made  it  their  humble  request  to 
the  court  to  order  the  same,  as  being  the  most  probable 
means  (rf*  preventing  future  litigations  between  the  par' 
ties. 

Tbey  awarded  and  deckred  that,  exclusivel](  of  the 
above  matters,  there  was  then  due,  from  the  pUuntiff 
to  the  defendant,  the  sum  of  9194/.  19s.  6d.  on  a  fair 
balance,  which  they  awarded  to  be  paid  by  instalments 
of  2000/*  at  a  time,  with  interest  at  4/.  per  cent. 

And  lastly  they  awarded  that,  on  payment  of  the 
9194/*  19a.  6d.  by  the  plidntiff,  his  executors,  &c.  to 
the  defendant,  his  executors,  8cc«  they,  the  said  plaintiff, 
and  defendant,  their  respective  executors  and  admu 
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nistratorsy  should  mutually  execute  and  deliver  to  each 
other  respectively  a  good  and  sufficient  release  and  dis- 
charge, by  which  the  said  parties  should  respectively 
release  to  each  other  all  matters  in  difiference  between 
them,  relating  to  their  joint  dealings;  and  that  the  form 
' of  the  release  should  be  previously  settled  by  one  of  the 
masters  of  the  court,  in  case  the  court  should  be  pleas- 
ed to  give  directions  for  that  purpose. 

To  the  first  part  of  this  award,  it  was  objected,  tiat 
the  recommendation  of  the  arbitrators  to  the  parties  to 
consent,  that  an  order  should  be  made  by  the  court  for 
the  appointment  of  a  proper  person  to  collect  the  debts 
due  to  the  partnership,  was  a  deputation  to  a  third 
person  to  do  an  act  which  ought  to  have  been  done  by 
diemsdves,  and  that  therefore  they  had  not  properl)^ 
exercised  their  own  judgment.  To  the  seccmd  part  it 
was  objected,  that  the  arbitrators  ought  to  have  settled 
the  release  themselves,  and  not  to  have  left  it  to  be  done 
by  a  master  under  the  order  of  the  court. 

With  respect  to  the  first  objection,  Lord  Hardwicke 
said,  he  had  entertained  great  doubts;  but  as  the  justice 
of  the  determination  was  the  material  thing,  and  as  die 
award  answered  the  purpose  of  parties,  m  subiiiitting  to 
a  reference,  if  it  was  good  to  a  common  intent,  he  was 
now  of  opinion  it  was  sufficient;  for  that  in  cases  of 
this  sort,  in  mercantile  afikirs,  which  could  not  admit 
6f  certainty,  it  would  be  top  nice  to  defeat  awards  on 
objections  of  this  kind.  It '  had  been  said,  that,  the 
recommendatidn  to  the  parties  by  the  arlntrators,  to 
consent  that  an  order  should  be  made  by  the  court  for 
the  2q>pointinent  of  a  receiver,  and  in  case  of  the 
parties  refusal,  the  request  to  the  court  to  make  such 
an  order,  was  a  delegation  of  their  power.  If  it  wferc 
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indeed  a.delegation  of  their  power,  the  award  was  void 
for  the  .whole;  but  it  had  been  answered,  that  what 
the  arbitrators  had  done  in  this  respect  was,  at  most, 
but  surpluss^;  yet  his  Lordship  observed,  if  it  affected 
the  justice  of  the  case,  with  respect  to  the  things  sub- 
mitted, it  would  not  be  merely  surplusage.  But  it 
seemed  to  him,  that  this  recommendation  was  not 
compulsory  on  the  parties,  biit  left  them  at  large  ；  and 
if  they  did  not  approve  of  the  scheme,  it  was  surplusage 
only,  and  not  a  delegation  of  their  power* 

The  true  question  was,  whether  the  award,  that  the 
debts  due  to  the  partnership,  when  received,  ^ould  be 
divided  in  moieties  between  the .  parties,  was  sufficient? 
and  he  was  of  opinion  it  was,  for  the  arbitrator^  had  no 
control  over  the  debtors  themselves,  who  might,  if  they 
pleased,  pay  the  whole  to  one  of  the  partners. 

To  lay  h  down  as  a  general  rule,  he  said,  that  arbi- 
trators must  particularly  point  out  the  method  in  which 
their  award  should  be  carried  into  execution,  would  be 
too  nice,  and  such  a  rule  would  overturn  a  great  lium* 
ber  of  awards;  if,  in  such  a  case  as  the  present,  one  of 
ifae  parties  should  release  a  debt  due  to  the  partnership, 
that  would  be  a  breach  of  the  award,  and  the  other  party 
could  haye  no  remedy  but  by  action,  or  bill,  to  have  the 
award  carried  into  execution,  and  then  no  award  could 
ever  be  effectual  to  finish  disputes  between  contending 
parties. 

In  the  present  case,  he  could  think  of  no  other 
method  the  arbitratcMrs  could  have  pursued:  it  had 
indeed  been  said*  that  they  might  "ve  directed  the 
parties  to  give  such  person,  as  they  should  appoint,  a 
letter  of  itftoraey  to  get  in  the  debts;  but  this  would 
not  have  been  advisable,  because  if  the  person  so  cje- 
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puted  had  jNTOved  insdvent,  it  woyld  have  been  doubts 
ful  whether  the  arbitrates  themselves  would  not  have 
been  liable.  < 

As  to  the  hist  objection,  he  said,-  the  award  had  fuUy 
and  completely  de3cribed  what  the  parties  should  do) 
with  respect  to  giving  releases,  and  then  followed  the 
reference  to  the  master  to  settle  the  form.  If  the  award 
had  said,  that  the  release  should  be  settled  by  the  court 
first,  and  then  the  arbitrators  would  consider  whether 
they  should  order  a  rekase  between  the  parties,  tbis 
would  hav6  been  very  different,  and  he  should  have 
thought  it  a  delegation  <rf  their  power,  and  die  award 
consequently  void  ；  but  here  they  had  awarded  releases^ 
and  only  left  it  to  the  tourt  to  g^ve  directions  to  a  wsdOXxx 
to  settle  the  form;  and  it  woi^d  be  very  extraordinaiy, 
when  he  thought  the  arbitrators  had  done  all  that  was 
necessary,  and  when  there  was  lio  occasion  for  the  court 
to  interfere,  yet,  because  they  had  sakl  they  left  it  to 
the  court,  therefore  he  must  interpose  merely  for  the 
sake  of  making  diat  a  bad  award,  which,  without  his 
interposition,  would  have  been  good.^ 

After  the  introduction  of  references  at  mn  prius, 
there  could  be  no  question  but  the  arbitrator  had  a 
jurisdiction  over  the  costs  of  the  action,  as  well  as  orer 
the  subject  of  the  action  itself,  unless  it  was  provided 
by  the  form  of  the  submission  that  the  costs  should 
abide  the  event,  or  that  each  party  should  pay  his  own 
costs  ；  or  unless  there  was  sonie  other  restriction  with 
respect  to  the  costs  :  because  unless  there  was  some 
restriction,  the  costs  accruing  before  the  reference  was 

^Litigwood  V.  Bade,  2  Atk.   al.T.  Gorgaset  al.  I  DaUas's  Re* 

501.  (515).  [Vide  Levezey  et   ports,  7 1  J] 
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wHhin  the  sidbmisskm;  and  in  this  case,  if  the  arbitrator 
liicorpor&te  the  cost$  wkh  the  damages,  the  court  can- 
not interfere;  neither  can  they  interfere  when  they  are 
g^veo  separately,  unless  they  are  excessive,  and  then 
edy  by  considering  their  excess  as  an  evidence  of  un- 
due practice? 

It  afterwards  became  a  question,  however,  whether 
the  {arbitrator,  instead  of  ascertaining  the  costs  lumself, 
could  refer  it  to  the  proper  officer  of  the  court  to  tax 
tiie  coats;  and  it  was  settled,  on  debate,  that  he  might, 
the  courts  comparing  awardia  to  judgments  at  law,  to 
wUch,  ^ugh  certainty  be  requisite,  yejt  the  officers 
idwayg  tax  tibe  costs;  and  therefwe,  where  the  arbitra- 
tor gives  such  directions,  this  does  not  defeat  the 
f^irardL，  Where  the  arbitrator  awards  costs  of  suit  to 
be  taxed,  wkhout  saying  by  whom,  it  must  be  under- 
stood that  ihey  are  to  be  taxed  by  the  proper  officer  of 
the  court,  that  being  the  settled  mode  of  taxing  costs 
tbe  bw  of  the  land.  If  he  award  simply  that  one  of 
parties  shall  pay  costs,  without  specifying  the  sum, 
or  saying  "  to  be  taxed,"  the  court  will  supply  it,  by 
ordering  them  to  be  taxed  by  the  proper  officer.'*  But 
if  he  awsffd  co^  of  the  suit,  and  of  the  reference,  the 
cowt  wfll  order  only  the  costs  of  suit  to  be  taxed,  be- 
cause the  oificer  cannot  judge  of  the  costs  of  the  refer- 
ence,' 


1  Shep^ard    Bimd,  B.  R.  H. 

54. 

•  •!).  per  Ld.  Hardwicke,  2 
Atk.  519.(504).  Winter  v.  Gar- 
liok,  1  Salk.  75.  6  Mod.  195. 
2  Kcb.  23 1  •  Nutt  V.  Long,  B.  R* 


H.  181. 

3  Bamea,  56.  vid.  1  Sid.  358. 

« Dudley  v.  Ncttleford,  Str. 
737.  Thomlinson  v.  Aniskin, 
ComyQs,  330. 

s  Barnes,  58. 
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But  the  arbitrator  cknnot  refer  the  settlement  of  costs 
to  any  person  who  is  not  the  proper  officer  of  the  court, 
because  the  court  have  no  control  over  any  other  per- 
son* In  an  action  on  an  arbitration  bond,  the  plaintiff, 
in  his  replication,  set  forth  an  award,  "  which,  among 
other  things,  ordered,  that  the  defendant  should  pay 
such  a  sum  to  the  plaintiff  as  J.  W.  and  J.  G.  should 
settle  for  costs,  having  regard  to  such  costs^  as  are 
usually  taxed  by  masters  in  Chancery,"  and  averred, 
that  the  said  J.  W.  and  J.  G.  settled  the  sum  of  so  much 
to  be  due  for  costs,  in  which  he  had  regard  to  such 
costs  as  are  usually  taxed  Sy  masters  in  Chancery,  and 
assigned  a  breach  in  the  non-payment  of  that  sum.  To 
this  the  defendant  demurred,  and  the  demurrer  was  held 
good;  for  though  several  cases  were  mentioned,  in 
which  costs  were  awarded,  it  was  answered,  that  these 
were  all  of  costs  to  be  taxed  by  the  proper  officer  of  the 
court,  or  costs  generally,  which  meant  the  same  thing; 
that  this  was  reasonable  enough,  because  the  reference 
to  the  proper  officer  made  an  end  of  the  matter,  as  he 
was  subject  to  the  authority  of  the  court,  who,  if  he 
erred,  could  amend '  his  errors  summarily  ；  but  they 
had  no  control  over  a  stranger.  And  it  having  been 
argued,  that  this  taxation  was  a  ministerial,  not  a  judi- 
cial act,  and  that  arbitrators  might  delegate  a  minis- 
terial act;  it  was  answered,  that  this  was  not  merely  a 
ministerial  act,  and  appeared  not  to  be  so,  from  the 
terms  in  which  the  award  was  penned;  for  the  referees 
were  directed  to  have  regard  to  such  costs  as  the  mas- 
ter would  allow,  which  was  an  act  of  judgment :  refer- 
ence to  an  officer  was  merely  ministerial,  to  a  stranger 
judicial.* 

«  Nutt  V.  Long,  B.  R.  H.  181.  Str.  1025. 
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Neilber  can  the  arbitrator  award  a  sum  <rf  money  in 
certain,  and  also  th^  costs  of  suit  depmding  in  an  in- . 
ferior  court,  because,  days  the  bcjdL,  there  is  no  mode 
of  ascertaining  them  ；  in  this  ca;se,  therefore,  he  must 
necessarily  asc^rt^in  them  himself.' 

If,  in  any  point)  the  arbitrated  cH-der  that  the  parties 
shall  stand  to  the  award  already  m»ie  on  thajt  s^ubject 
by  former  arbitrators,  this  is  not  such  a  del^;ation  as  to^ 
defeat  the  award;  for  it. only  expresses  their  a^>roba- 
tion  of  what  others  have  done,  and  has  the  Same  effect 
as  if  they  had  repeated  the  former  award  as  from  them- 
selves,  in  so  many  words. • 

So,  an  award,  "  that  one  before  ma4e  by  another  ar- 
bitrator shall  stand  in  all  other  respects,  except,  that 
whereas  in  the  former  award  one  was  to  pay  10/.  at 
Michaelmas,  he  shall  have  till  Christmas  to  pay  it," 
is  good;  for  this  is  the  aame  thing  aaif,  without  refer- 
ring to  the  former  award,  they  had  repeated  it  with  this 
alteration,  、 
^ 由  •  When  by  the  ^bmis^ion  a  time  is  limit* 
they  vu^mait  ed  for  makiiig  the  awards  it  seems  hardly 
^  necessary  that  it  should  have  been  judicial- 

ly decided  that  it  might  be  made  on  the  day  of  the  sub- 
mission, yet  a  decision  to  that  purpose  is  gravely  re- 
ported/ It  has  also  been  found  necessary  tq  declare  ju- 
dicialljr,  that  the  arbitrators  may  make  their  award  in 
the  evening  of  the  day  preceding  that  before  which  it 
k  limited  to  be  made,  provided  they  db  it  before  mid- 

7  6  Mod.  195.  Salk.  7.5.  i  Latch.  U. 

•  39  H.  6.  11 .  a,  per  Piisot  «  Withers  t-  Dmf)  ^rq.  El' 

*  Semb.  sedqu^re.  Car.  RoL  676. 
Aif>.  H.  12.Tf.  3jiic.d(ibititttr. 
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Where  it  is  provided  in  Uie  submtssion  that  the 
award  shall  be  ituide  an  or  before  a  particular  day,  and 
the  time  is  afterirards  enlarged  by  consent  until  a  sub- 
sequent day,  the  award  niay  be  made  on  the  latter. 

Thus  where  the  proviso  was,  "  that  the  awaird  should 
be  made  on  . or  before  the  first  day  of  Michaelmas  term," 
and  the  time  was  enlarged  on  motion  by  consent  "  till 
the  first  day  of  Hilary  term  ；"  the  awatd  was  made  art 
the  first  da^  of  Hilary  term,  and  an  application  being 
made  to  set  it  aside,  on  the  ground  of  its  having  been 
made  out  of  time,  the  I^ord  Chancellor*  said  he  thought 
it  impossible  ta  impeach  it  on  this  foundation  ；  that  this 
was  an  enlargement  of  the  time  in  statu  quo,  andjnust, 
therefore,  include  the  first  day  of  Hilary  term,  which,,  it 
manifestly  meant,  should  be  substituted  instead  of 
the  first  day  of  Michaelnu^s  term  ；  and  being  satisfied 
with  the  award  ofithe  circumstances  of  the  case,  he  or- 
dered it  to  stand.*  、 


Where  a  ^estion  arises  as  ttfthe  extent  of  the  mat- 


die  latter  may  be  admitted  as  a  witness  to  prove  what 
matters  were' or  were  not  laid  before  him.' 


»  Hiuriow.  »  Vid'.  Ravee  v.  Farmer* 

4  Snoxv.  Si^moQdsy  3  Brown.  TtrmRep.  146. 
Ch.  Rep.  358. 
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VERY  award  in  wr king,  in  order  ta  be  enforced 
by  law,  mu8t-be  on  ,  suitable  stamp;  and  the 
Court  of  King's  Bench  has  lately  decided,  that  if  it  be 
under  seal  it  must  be  on  a  deed  stamp,  the  sealing,  as 
they  hekl,  constituting  it  a  deed/  But  if  it  should 
^ppen  to  be  on  an  improper  stamp,  the  court  will  not 
on  that  account  set  it  aside,  bat  leave  the  party  in 
vrhose  favour  it  is  made  at  liberty  to  procure  the  pro- 
per stamp  to  k,  by  paying  the  penalty*' 

It  bas  beeo  laid  down  as  a  general  rule,  that  the 
arbitrator  is  a  judge,  frpra  whose  sentence  t^ere  is  no 
appesdf  and  that  nb  other  tribunal  can  inquire  into  die 
equity  of  his  decision.^  This  is  equally  the  geneind 
doctrine  of  the  civil  and  the  English  law;  but  in  both 


1 1  do  not  find  the  case  report- 
ed, nor  do  I  recpllect  the  name 
of  it, , 

« Preston  T.Eastwood,  7  Term 
Kep.  95. 

»  Arbitrorum  genera  sunt  duo; 
wxam  ejusmodi,  ut  sivc  »quum 
•h  art  joiquum)  pirere  debea- 


mus;  quod  bbscrvatiir  cum  ex 
compromisso  ad  arbitratum  itum 
est.  Ff  1.  17.  t.  2.  s.  76,  77,  ante 
pa^  73.— Qualem  autem  sen- 
tendam  dicat  arbiter,  ad  Praeto- 
rem  non  pertinere,  Labeo  ait 
dummodo  dkat  quod  ipsi  vidc- 
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it  is  guarded  wifli  paiticular  restrictions,  derived  from 
the  nature  of  the  authority  conferred  on  the  arbi^tors, 
and  the  implied  engagement  under  which  the  conteod- 
ing  parties  bind  themselves  by  their  submission/— 
The  chief  of  those  restrictions  is  that  which  requires 
that  the  award  should  be  consistent  with  the  terms  of 
the  submission,  the  whole  atrthority*  of  the  arbitrators 
being  derived  from  thence/  * 

The  principal  distbction  in  the  Roman' 
t-ir^  law  is  that  between  what  is  called  a  6^ 
"  and  what  is  called  an  incomplete  submission. 
A  full  submission  was  that  which  compre* 
hended  all  kinds  of  ccmtroversy,  and  every 
subject  of  dispute  betwreen  the  parties;  an.  incomplete 
submission  extended  only  to 奶 me  particular  mattery 
yet,  if  the  meaning  of  the  parties  was  to  confiiie  the 
authority  of  the  arbitrator  to  one  subject,  though  tqr 
inadvertency  the  submission  was  fuU、  the  intention  of 
the  parties  prevailed  over  the  strict  form  of  the  sub- 
mis^on,       they  were  not  concluded,  by  a  general 
«ward,  from  suing  one  another,  on  dU  those  causes  of 
action  which  were  not  intended  to  be  submitted.^  It 


*  Vid.  ante  page  4.  Quxsitum 
eftt  de  spQtentia  dicenda?  et  dic- 
tum, non  guamlibet :  licet  de  qui- 
busdam  yariatum  At,  Ff.l.  4.  t.  8. 
s.  33.  n.  16. 

«  De  officio  Arbitri  tractantibus 
sciendum  estt  omnem  tractatum 
ex  ipso  Gompromisao  sumea- 
dum:  neceium  aliud  illi  UceUt, 
quam  quod  ibi,  ut  efficere  possit, 
cautum  est/— Non  erg^  quodli- 
bct  statuere  arbiter  poterit,  nec 


in  re  qualibet;  nisi  de  qui  re 
compromissum  est  ;  et  quatenus 
compromisaum  est.  Ff.  1,  4«  t 
8.  s.  32.  n.  15. 

•  Plenum  compromissum 
appellatur>  quod  de  rebua  con- 
troversiisve  comfiontum  eet :  nam 
ad  omnes  controveraias  perd- 
net  Sed  si  forte  de  uii4  re 
6it  disputatio,  licet  pleno  com- 
promisso  actum  sit^  tamen  «x 
caeteris  cauus  actionem  super- 
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was  ahfo  a  rule,  diat  though  die  submission  was  ful" 
yet  it  comprdiended  only  those  disputes  which  existed 
at  the  time  of  the  snbmbsion,  and  that  the  arbitrator 
could  not  decide  on  any  thing  which  had  subsequMEtly 


arisen.^ 


The  same  distinction  be^veen  a  full  and  a  particular 
submission  is  also  recognized  in  the  English  law  ；  but 
that  is  far  from  being  alone  sufficient  to  .explain  the 
great  multiplicity  of  cases  that  occur:  it  WiW therefore 
be  necessaiy  to  compare!  the  terms  of  the  award  with 
that  of  the  submission  under  which  it  b  madf,  arrang- 
ing the  cases  according  to  the  particular  branches  of 
the  general  rule  to  which  they  immediately  refer. 

The  first  branch  of  the  general 
rule  is,  diat  the  award  must  totex-  T  cT 

Matter  beyona  the  Sub、 

tend  to  any  matter  not  com(>re- 

bended  within  the  submission.  , 

Thus,  if  the  submission  be  confined  to  "  particular 
subject  of  dispute,  while  there  are  oUier  things  in  con- 
ttoversy  between  the  parties,  an  aWard  whidi  extends 
to  any  of  these  other  things  is  void,  as  far  as  it  respects 
them. 

By  a  submission  of  all  actions  perscmal,  the  arbitraton 
have  no  power  to  make  an  award  of  any  thing  in  which 
the  parties  have  only  b.  cause  of  action*  Thus,  in  case 


ease:  id  taam  venit  in  compro- 
miuum,  de  quo  actum  est  ut  Te- 
niiet.  Sed  est  tutius  si  quis 
ceita  re  compromissum  fixturus 
sitfdeea  aolaexpripii  re  in  com- 
pnmiiaao.  Ff.  1. 4.  t.  8.  s，  21.  n.  6. 
， De  his  rebus  etrationibus  ct 


contibversiis  judicare  arbiter  po- 
testy  quae  ab  initio  fuissent  inter 
eoBj  qui  compromisenint,  nan 
quae  postea  supervenerunt*  Ft  Ir 
4.  t.  8.  s.  46. 
»  Vid.  2  Mod.  309. 
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of  such  a  submission,  w  award  "  thftt  one  of  the  par- 
ties shall  convey  £,  the  servant  of  the  other,  to  Lon* 
don,"  is  void,  unless  it  appeatr  that  an  action  wa^  dp? 
pending  relative  to  this  servant,  , 

But  had  the  submission  been  of  all  actions  and  com- 
plaints, this  would  have  comprehended  causes  of  ac- 
tion; and  the  award,  with  respect  to  the  c(mveyance 
of  the  servant,  would  have  been  within  it. 

IT  the  submission  be  of  all  actions  personal,  suits  and 
complaints,  the  word  "  personal"  extends  to  suits  smd 
complaints,  and  conseqiiently  an  award  of  all  actions 
real  is  beyond  the  submission  ；  but  if  it  be  of  all  actions 
personal,  and  suits  knd  comptaints,  the  word  persoj^l 
does  not  extend  to  the  latter  part,  and  an  award  on  such 
a  submission  may  comprAend  actions  re^l* 

Yet,  where  the  submission  is  only  of  things  real, 
the  award  may  order  a.  sOm  of  money  to  be  given  in 
satisfaction.  The  'submission,  was  conceroing  the  right 
and  possession  of  a  manor;  it  was  awarded,  that  one 
of  the  parties  should  release  his  right  in  the  manor  tQ 
the  other,  and  that  the  other  should  pay  him  twenty 
pounds  ••  it  was  held,  that  though  the  submission  was 
only  of  things  real,  yet  the  award  of  the  twenty  pounds 
WAS  good,*  • 

It  seems  also  to  have  been  the  prevailing  opinion  in 
the  same  case,  that  where  the  submission  is  of  things 
personal,  yet  the  arbitrator  might  award  something  in 
the  realty  in  satisfaction  ；  this  may  perhaps  be  well 

«  36  H.  6.  1 1  b.  Bro.  Aib.  pi.   Rol.  Arb.  D.  6.  7. 
27,  50.  ^  Id.  ibid. 

1  9  Ed.  4.  44.  a.  Fhbt.  52,  i  、 
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fbunded,  where  the  party  to  whom  the  thing  in  the 
realty  is  awarded  in  satis&ction  is  ordered  to  giyc  up 
some  personal  demand,  to  which  otherwise  he  appears 
to  be  intitled  ；  for  in  such  a  case  the  award  will  amount 
to  the  order  merely  of  a  bargain  and  sale,  but  I  doubt 
imich、  whether  it  can  be  supported  in  the  general  terms 
in  which  it  is  here  coDCelved.  An  award  of  money  in 
satisfaction  of  any  injury  is  good*  because  money  is  the 
universal  standard  by  which  damages  are  estimated 
and  property  valued :  but  it  seems  to  be  altogether  an- 
reaisonable  to  -pcnnit:  an  arbitrator,  to  order,  without 
restriction,  the  transfer  of  any  property,  or  the  perform- 
ance of  any  particular  act,  unless  that  article  of  proper- 
ty, or  that  particular  act,  |iave  an  immediate  connection 
with  the  subject  of  dispute.  Thus,  where  the  submis*- 
aion  relates  merely  to  a  trespass,  or  to  a  claim  of  any 
specific  kind,  it  would  be  highly  unreasonable  to  leave 
it  to  the  caprice  of  an  arbitrator  to  ofder  one  of  the 
parties  to  deliver- to  the  other  a  particular  horse,  or  a 
particular  article  of  dress,  or  to  release  his  right  in  a 
certain  piece  of  land,  which  were  severally  unconnect- 
ed with  the  dispute  submitted  to  him,* 

There  are,  hoi^iever,  one  or  two  cases  which  seem 
to  convey  an  idea  that,  in  modem  times,  an  award  of 
something  else  than  money,  in  satisfaction  of  a  trespass, 
would  be  considered  as  valid. 、 

To  an  action  of  trespass,  the  defendant  pleaded  a 
submissicm  by  himself  and  the  plaintiff  to  the  award  of 
J*  S.  who  ordered  that  the  defendant  should  provide  a 


3  Vid.  9  Ed.  4.  44.  Rol.  Arb.  B.  t  I  •  Diet  coot  per  Moyie 
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cou^  of  fowls,  at  his  mansion^^house  in  Old  BedlasH 
to  be  eaten  by  the  plaintiff  aad  hi^  friends,  on  Wednea* 
day  or  Thjursday  in  a  certain  week,  in  satisfactioa  <rf  ^ 
trespass  ；  he  averred  that  he  had,  on  Thursday  in  the 
week  appointed,  provided  two  fowls,  but  that  the  plain- 
tiff  and  hi$  friends  had  not  come  to  eat  them. ~ No  ob- 
jection was  Tnade  to  this  award,  because  it  ordered 
something  to  be  done  which  had  no  relation  to  the 
subject  of  the  submission  ；  but  it  was  objected,  that 
being  ah  award  pf  a  collateral  thing,  it  could  not  be  a 
good  bar  without  execution  ；  the  word  "  collateral"  be- 
ing here  used  m  contradistinction  to  the  payment  of 
money  ；  and  that  therefore  the  defendant  ought  to  have 
given  notice  to  the  plaintiff  on  which  of  the  days,  and 
at  what  hour  he  would  provide  the  fojyls.  But  the  court 


a  solemn  decision  gave  no  judgment,  but  recommend- 
ed that  it  should  be  compromised/  • 


In  another  case  it  is  said,  that,  by  the  better  opinimi, 
an  award,  that  the  defendant  should  make  a  sub* 
mission  before  the  mayor  of  a  town,  for  an  injury  done, 
to  the  plaintiff/'  is  good;  but  this  was  not  the  point 
directly  in  question;  for  thg  arbitra|or  had  awarded, 
that  the  defendant  should  make  this  submission  at  any 
time  and  place,  at  the  discretion  of  the  plaintiff,  which 
die  court  held  to  be  clearly  bad,  because  it  made  the 
plaintiff  judge  of  the  satisfaction  to.be  given  to  himself; 
time  and  place  in  such  a  case  making  a  principal  cir- 
cumstance.* 

*  Puralow  V.  Baily,  6  Mod.      Salk.  76. 
931,   3  Ld.  Raym.  1039.    1         «  1  Sid.  12. 
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Notwidlstanding  the  conclu^im  which  inight  be 
-drawn  from  these  cases,  it  is  cimceived,  that  an  award 

is  ifot  binding  on  the  parties. 

If  two  submit  to  the  award  of  a  third  person, 
demands  between  them,  without  more  ；  the  word  "  de- 
mand" implies  all  matters  between  them,%onceming 
the  lands  of  both  parties,  which  are  the  subject  of 
variance/ 

If  the  submission  be,  "  of  aH  causes  of  action,  suits, 
debts,  reckonings,  accounts,  sums  of  money,  claims, 
and  demands;"  an  award  "to  release  aU  bonds,  spe- 
cialties, judgments,  executions,  and  extents,"  is  within 
the  submission  ；  for  as  all  debts  are  submitted,  the  air- 
bitrators  have  power  to  make  Aeir  award  concerning 
the  debts  themselves,  and  of  course  to  award  a  release 
of  every  duiig  by  which  they  are  secured/ 

Where  the  submission  is  "  of  all  debts,  trespasses, 
and  injuries/'  an  award  "  tb  release  all  actions,  debts, 
duties,  and  demands,"  does  not  exceed  the  submission; 
for  the  word  "  injuries"  is  sufficiently  comprehensive 
to  imply  all  "  demands*," 

If  the  submission-  be,  "  of  the  right  and  title  of  a 
manor,  and  other  lands  and  tenements,  and  of  all 
manner  of  actions  and  demands,"  an  award,  "  that  one 
of  the  parties  shall  deliver  to  the  other  a  deed  of  an- 
nuity, by  which  forty  shillings  a  year  were  granted  to 
the  wife  of  the  former,  to  be  taken  out  of  the  manor," 

•  Reilway  99.  vid.  1  Ld.  Raym.      ，  Roberts  v.  Marriot»  S  Saund, 
115  acc.  190. 

•  3  Bulstr.  31^. 

X 


1 


13ft  -  The  Arbitrator  and  Umpire. 

Where  it  is  provided  in  the  submission  that  the 
ftward  shall  be  m^e  an  or  before  a  particular  dcty,  and 
the  time  is  aftertrards  enlarged  by  consent  untU  a  sub- 
sequent day,  the  award  niay  be  made  on  the  latter. 

Thus  where  the  proviso  was,  "  that  the.award  should 
be  made  on.or  bejbre  the  first  day  of  Michaelmas  term,,    ：  •  扁 
and  the  time  was  enlarged  on  motion  by  consent  "  tiU  ^ 
the  first  day  of  Hilary  term  ；"  the  award  was  made  art 
the  first  da^  of  Hilary  term,  and  an  application  being 
made  to  set  it  aside,  on  the  ground  of  its  having  been 
made  out  of  time,  the  Lord  Chancellor  *  said  he  thought 
it  impossible  ta  impeach  it  on  this  foundation  ；  that  this 
was  an  entargement  of  the  time  in  statu  quo,  andjnu^t, 
therefore,  include  the  first  day  of  Hilary  term,  which,,  h 
was  manifestly  meant,  should  be  substituted  instead  of 
the  first  day  of  Michadnu^  term  ；  and  being  satisfied 
with  the  award  oh  the  circumstances  of  the  case,  he  or- 
dered it  to  stand/  -  、 


Where  a  (](fie^on  arises  as  ttfthe  extent  of  the  mat- 


die  latter  may  be  admitted  as  a  witness  to  prove  what 
matters  were*  or  were  not  laid  before  him. 


»  Tkurkm.   •  « Vid.  Ra^ee  v.  Farmer. 

*  Kmxv.  Simmonds,  3  Brown.   Term  Rep.  146. 
Ch.  Rep.  358. 


、 
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VERY  award  in  writing,  iu  order  ta  be  enforced 
by  law,  must  'be  on  n  suitable  stamp;  and  the 
Court  of  King's  Bench  has  lately  decided,  that  if  it  be 
Wider  seal  it  must  be  on  a  deed  stamp,  the  sealing^ '  as 
they  held,  constituting  it  a  deed.^  But  if  it  should 
l^ppen  to  be  oa  w  improper  stamp^  the  court  will  not 
on  that  aceount  set  it  aside,  bat  leave  the  party  in 
wtiose  favour  it  is  made  at  liberty  to  procure  the  pro. 
per  stamp  to     by  paying  the  penalty.* 

It  has  been  laid  ^iown  as  a  general  rale,  that  the 
arbitrator  is  a  judge,  from  whoae  sentence,  t^ere  is  ng 
appeal,  and  that  nb  other  tribunal  can  inquire  into  the 
equity  of  his  deQision?  This  is  equally  the  genei^ 
doctrine  of  the  civil  and  the  English  law;  but  in  both 


1 1  do  not  find  the  case  report- 
ed} nor  do  I  recpllect  the  name 
of  it. 

, Preston  v.  Eastwood,  7  Term 
Rep.  95. 

, Arbitrorum  genera  stint  duo; 
nnum  ejusmodi,  ut  sivc  aoquum 
•it  rire  iniqtiuin,  pftrere  dcben- 


mus;  qapd  bbservatur  cum  ex 
compromisso  ad  arbitratum  itum 
est.  Ff.  1.  17.  t.2.8.  76,  77,  UsAt 
page  73.— Qualem  autem  sen' 
tendam  dicat  arbiter,  ad  Praeto- 
rem  non  pertinere,  Labeo  alt 
dummodo  dicat  quod  ipn  vidc- 
tur.  JX  ^4.  t  8.«.  19. 
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the  award;  this  waft  held  to  be  beyond  the  submisskm, 
because  the  rent  might  be  extii^ished  by  surrender, 
eviction,  or  otherwise,  before  Michaelmas.  The  samt 
thing  was  held  at  a  much  later  period,  where  the 
award,  made  on  the  23d  of  June,  ordered  so  much  rent 
to  be  paid,  which,  by  the  award  itself,  appeared  not  to 
be  due  till  the  24th  of  June/ 

A  and  B  submitted  to  the  award  of  JL  S-  a  suit  de- 
pending between  them  in  ejectione  Jirma.  J.  S*  on  that 
submission,  made  an  award  relative  to  the  land  f<Nr 
which  the  action  was  brought;  in  an  action  on  the  case 
for  not  peiforming  this  award,  after  a  verdict  for  the 
fdaintiff,  it  was  adjudged,  in  arrest  of  judgment,  that 
the  ^ward  was  bejipnd  the  submission.    •  , ' 

There  was  a  dispute  l^etweeA  a  parson  and  one  of 
his  parishicxiers,  whether  ,  the  tythes  should  be  paid  in 
kind  or  not;  and  they,  reciting  the  subject  of  the  dis- 
pute, submitted  to  the  award  of  J.  S,  concemmg  all 
Itiatlers,  as  well  spiritual  as  temporal,  from  the  begin- 
ning  of  the  world  to  the  day  of  the  oate  of  the  submis- 
sion. The  arbitrator  awarded, '  that  the  parson  should 
have  7/.  for  the  tythes  due  before  the  submission,  and 
that  the  parishioner  should  pay.  4J,、  annually  for  the 
Q^thes  which  should  afterwards  .become  due.  This  was 
held  to  be  a  ^jood award  for  the  futuse  tythes;  because 
the  submission  comprehended  not  only  a  dispute  con- 
cerning the  tythes  then  due,  but  a  question  concerning 
a  future  ri^t/ 

«  Inter  Gray  ct  Wicker,  Rol.  •  Taylor  v.  Waltam,  P.  lO. 

Art).  B.  3.  Car.  B.  R. 

7  Bamardiston  v.  Foulycr,  10  ^  Beckingham  v.  Hunter,  H. 

Mod.  304.                         -  43  £1.  B.  R.  Rol.  Arb.  D.  8. 
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If  two  partners  refer  ajl  matters  m  difference  be- 
tween them,  the  arbitrator  may  dissolve  the  partner* 
ship.  At  a  trial  at  nisiprius  a  juror  was  withdrawn,  and 
all  matters  iix  difference  between  the  plaintiff  and  de- 
fendant, who  were  partners,  were  referred  in  the  com- 
mon form;  and  after  the  rule  of  reference  was  drawn 
up,  the  plaintiff  openly  declared^  he  would  not  have  it 
understood  that  die  arbitrator  should  have  a  power  to 
dissolve  the  partnership.  The  arbitrator  did  order  the 
partnership  to  be  dissolved.  The  plaintiff  applied  to 
die  court  to  have  the  award  set  aside  on  this  account, 
alleging,  that  the  arbitrator  faa4  exceeded  his  autho- 
rity* The  court,  held  that,  under  such  a  general  refer* 
ence,  the  arbitrator  had  clearly  a  right  to  dissolve  the 
partnership  ；  and  added,  that  if  a  difference  between  a 
master  and  his  apprentice  was  referred,  the  arbitrator 
had  a  power  to  order  the  indentures  to  be  delivered  up. 
With  respect  to  the  plaintiff's  declaration,  that  he  would 
not  have  it  understood  that  the  partnership  should  be 
dissolved,  Lord  Mansfield  observed,  this  was  evidence 
out  of  his  own  mouth,  that  the  dissolution  of  .partner- 
ship was  then  a  matter  of  dispute,  i 

Where  the  submission  is  by  reference  at  nisi  prim, 
the  order  in  which  the  words  arc  placed  in  the  rule  of 
reference  gives  rise  to  a  material  distinction  with  re- 
spect to  the  power  of  the  arbitrator 一 If  thfe  reference 
be  "  of  all  matters  in  dispute  in  the  cause  between  the 
parties,"  the  power  of  the  arbitrator  is  confined  solely 
to  the  matters  in  dispute  in  Aat  suit.— If  it  be  "  of  all 


Green  v.  Waring,  1  Bl.  Rep.  475 
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mjrtters  in  difference  between  the  parties  in  the  suk,'' 
his  power  is  not  confined  to  the  subject  of  that  particu- 
lar cause,  ][)ut  extends  to  every  matter  ia  dispute  be- 
tween them,  though  there  be  cross  demands,  and 
though  the  defenidant  has  not  pleaded  his  demand 
against  the  plaintiff,  by  way  <rf  set-off ；  and  a  proviso, 
tfa^  the  costs  shMl  abide  the  event,  makes  no  .differ* 
encc* 

An  award  "  that  both  shall  pay  reckoning  con- 
tracted at  the  house  where  the  award  was  made,  is  said 
to  be  void,  because  it  extends  to  a  time  beyond  the 
submission  ；  ^  such  an  award  indeed  seems  perfectly 
nugatory,  because  the  landlord  of  the  house  may  re- 
cover against  them  for  the  reckoning:  but  instead  of 
being  considered  as  void,  because  it  extends  beyond  the 
submission;  it  would  be  mpre  correct  to  consider  it  as 
an  award,  that,  to  a  certain  extent,  tiie  expences  of  die 
^bitration  should  be  equally  defrayed  by  the  parties. 

On  the  same  principle,  "  of  beii^  beyond  the  sub- 
mission,"  an  objection  has  been  made  to  an  award, 
" that  laiid,  the  subject  of  dispute,  should  be  h^easured 
at  the  expence  of  both  parties;"*  though,  instead  of 
^  award  relative  to  some  subject  not  within  the  sub- 
mission, it  is  rather  to  be  considered  a3  an  order  for  the 
performance  of  a  future  act,  which  is  clearly  withiii  the 
power  of  the  arbitrator. 

It  appears  too,  that  though  the  arbitrator  order  a 
olaimof  one  party  against  the  other,  which  has  accrued 
since  the  submission  and  before  the  award,  to  be  given 

«  Vid.  2  Bl.  Rep.  1118.  2      *  Hall  v.  Massey,  RoL  Arb. 
Term  Rep.  644,  5.  3  Term   K.  14.  一 
Rep.  636.  *  Hardres  45. 
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up  in  satisfiiction  of  the  bakunce  of  claims  submitted  to 
Mm;  tlos  should  not  be  considered  as  an  usurpation  of 
a  jurisdiction  over  something  not  within  hts  authority; 
but  as  an  award  to  do  a  specific  foture  act,  for  the  con- 
dosioti  of  the  deferences  between  them.  This  seems 
to  have  been  the  principle  which  prevailed  in  a  case; 
where  \mo  submitted  to  the  award  of  J.  S.  concerning 
all  matters  between  them,  tUl  the  submission,  and  each 
assumed  to  the  oAer  to  perform  the  award.  J.  S.  re- 
citmg  that  one  of  them  was  bound  to  the  other  in  an 
obfigalibn  made  since  the  submission,  and  before  the 
award,  ordeited  die  obligee  to  deliver  up  the  obligation 
to  the  oCher,  in  full  satis&ction  of  all  matters  between 
tiiem:  this  tvsus  ad^adged  a  good  award.  *  Rolle,  how- 
ever, doubts  oT  Ae  propriety  of  this  decision,  observ- 
ing, that  though  this  was  in  satis&ction  of  all  matters 
tt»t&in  the  submission,  yet  the  obligation  being  itself 
out  of  the  submisskm,  and  a  thing  in  action  between 
the  jMities,  it  would  seem  tiiat  it  is  Void. 

An  opinion  long  prevailed,  that  under  a  submission 
in  Ibe  common  form  an  arbitrator  had  no  power  with 
respeet  to  ^  costs  of  the  arbitration,  because  they 
were  something  which  had  arisen  since  the  time  of  the 
subimssion.  •  The  only  way,  therefore,  by  which  he 
could  secure  any  recompence  for  his  trouble,  was  to 
keep  the  award  in  his  own  hands  till  he  was  paid  for 
it.  This,  however,  might  be  subject  to  this  incon- 


*  Nicklas  v.  ThomaS)  adjudg- 
ed good.  T.  IS  J«c.  B.  R.  Rol. 
Arb.  B.  10.  Reporter,  quaere 
ceo. 

•  Vld.  Bushfield  v.  Bushfield, 


Cro,  Jac.  i7T，  578.  Capcl  v. 
Alien,  mi.  22  Car.  B,  R.  Al. 
10,  Rol,  Arb.  H.  13.  Berry  v. 
Perry,  Bridgeman,  90,  91. 
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venience,  iJiat  if  the  parties  would  not  pay  for  it,  and 
there  was  a  proviso,  that  it  should  be  delivered  within 
a  certain  time,  an  objection  might  be  made  to  the  per- 
formance for  want  oF  delivery  according  to  that  proviso: 
it  became,  therefore,  a  matter  of  prudence  in  those, 
Who  might  be  proposed  as  arbitrators,  to  infuse  the 
office,  unless  a  clause  were  inserted  m  the  submission, 
tiiat  the  costs  of  the  reference  should  be  according  to 
their  discretion.  The  judges,  however,  did  once  go 
the  length  of  saying,  that  where  it  was  part  of  the  con- 
dition in  the  submission  that  the  award  should  be  in 
writing,  payment  for  the  writings  was  intended. '  And 
it  is  now  determined,  that  the  power  of  awarding  costs 
of  the  arbitration  is  necessarily  incident  to  the  authority 
cdnferred  on  the  arbitrator  of  determining  the  cause  ； 
and  that  the  reason  why,  in  references  of  this  sort,  a 
provision  is  frequently  inserted,  that  the  costs*  shall 
abide  the  event  of  the  award,  is，  that  the  arbitrator  may 
not  have  it  in  \as  power  to  withhold  costs  from  the 
party  who  is  in  the  right;  and  that  therefore  such  a 
provision  is  to  be  considered  as  the  restriction  of  a 
power  which  the  arbitrator  would  otherwise  necessarily 
have.' 


7  Pinkney  v.  Bullock,  2  Keb. 
832.  vid.  10  Mod.  201. 

8  2  Term  Rep.  645. 

N.  B.  In  an  opinipn  which  I 
have  lately  seen  from  a  very  re- 
spectably authority,  it  is  dtiU  in- 
sisted, " that  the  arbitrator  has 
no  poiyer  over  ttie  costs  of  the 
arbitration  i*^  and  it  is  suggested 


" that  the  rule  here  laid  down  is 
not  warranted  by  the  case  cit^d 
in  support  of  it:"  "  because," 
says  that  authority,  «  the  refer- 
ence in  that  case  having  been  bj 
rule  of  rour/,  the  costs  in  question 
must  have  been  the  costs  of  the 
acHon,  hot  the  co^ts  of  the  nr- 
Htrutton      It  is  true  the  report 
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. W)i6n.a  QMiae  i$  referred  at  nisi  print 、  and  it  is  in- 
serted  in  Ae  order,  diat  the  costs  shall  abide  the  event, 
which  is  the  usual  form,  tt^e  event,  is  taken  to  mean  the 
kf^al  event;  and  therefore  the  party  in  whose  favour  the 
award  is  made  will  not  he  entitled  to  any  more  costs 
than  he.  would  have  been  had  the  trial  gon^  on,  and  he 
ha4^  had  a  verdict  in  bis  favour* 

A  cause,  in  which  the  plaintiffs  were  executors^  was 
referred  at  nisi  prius,  with  the  usual  proviso  with  re- 
spect to  the  costs  abiding  the  event.  The  arbitrator 
awwded,  that  there  was  nothing  due  from  the  defendant 
to  the  plaintiffs  ；  in  consequence  of  which  the  master 
taxed  die  defendant  his  costs.  An  application  being 
made  to  restrain  the  defendant  from  proceeding  to  en« 
fierce  the  payment  of  these,  on  the  ground  that  the  plain, 
tiffs  were  executors,  and  therefore  not  liable  to  pay  costs, 
die  court  held  the  meaning  of  the  rule  to  be  tbat  whic)\ 

(ST.  It  645.)  states  the  award  to 
lULve  bieen  nutfie  in  aanuf  refer- 
red to  arbitratioD  by  rule  of  court ; 
and  it  is  not  distinctly  stated, 
whether  the  cost^,  to  the  award 
of  which  the  oblectioB  was  made, 
were  the  costs  in  the  cause,  or 
the  costs  of  the  arUtration;  the 
T^aaona,  however,  for  supposing 
them  to  have  been  the  lattery  are 
ttrong:  In  the  first  plac^,  the 
power  of  the  arbitrator  over  the 
formevj  when  there  is  no  exprw 
restrictioQ}  has  been  long  undia- 
pated*  Vid.  ante  p.  l»4  etseq. 
and  in  the  next  place,  the  aiitKo- 

Y 


rity  (1  Rol.  Abr.  254*)  cited  in 
support  of  the  objectkm  to  the 
power  of  the  arbitrator  over  the 
costs,  refers  to  the  costs  of  the 
aHdtrtUum  only,  and  could  x^fcr 
to  noQtlier,  as  there  Is  not  a  case, 
. to  be  found  in  the  books,  of  a  re, 
fereBce  by  rule  of  nisi  priuSf 
till  some  time  after  the  dale  of 
that  authority: 一 In'  fiicti  I  waft 
preientin  conit  wb^th^  case  la 
%  T.  R.  645.  ms  agitatedr  and 
ficom  my  own  recollectioD,  I  can 
take  upoD  myself  to  sajr^Uie^osts  • 
of  the  r^hmte  .oriy,  were  in 
question  r 
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iss^tcd  above;  and  tha"  as  it  was  den,  ^bsA  if  aver- 
<}ict  had  beeq  given  against  the  plaintiffs,  or  th^y  bad 
been  nonsuited  at  the  trial, .  they  wpuld  not  have  been 
liable  to  pay  costs,  they  were  consequently  not  liabk 
to  this  order.' 


On  a  similar  reference  the  arbitrators  found,  ihfit  the 
plaintiff's  original  demand  was  under  4P^.  awaidjpg 
that  the  defend wt  should  pay  the  plaintiff  only  37*. 一 


- red  to  the  master  to  tax  the  dc^f^dant  his  costs  of  the 
action,  it  wa$  contended  on  bis  behalf  that  the  plaintiff 
was  not  Hititled  to  costs  any  more  than  he  would  havo 
been  if,  on  a  trial,  he  had  recovered  under  40《.  but  th^t 
on  a  suggestion  to  be  entered,  by  leave  of  the  court, 
the  defendant  would  be  intitled  to  costs. — The  court 
were  of  this  opinibn,  and  made  the  rule  absolute,  {h) 
•  The  plaintiff  brought  an  action  of  trespass  against 
the  defendants,  for  pulling  down  the  plaintiff  ，s  gates 
and  assaulting  him.  The  ciefcndants^justified  to,— 1  the 
counts,  except  one,  under  different  rights  of  way,  and 
pleaded  not  guilty  to  the  whole  :  the  cause  was  refer- 
red at  nisi  priusj  the  rule  of  reference  restricting  the 
costs  of  the  action  to  abide  the  event :  The  arbitrator 

,  ,  一 

awarded  a  right  of  way  to  the  defendants  difierent 
from  any  of  those  under  which  they  justified,  and  gave 
' 5s.  damages  to  the  plaintiff  for  the  assault,  as  having 

- 0  HightiBiD  ct  al.  V.  llassel,  H.  must  have  been  a  case  where  the 

14  G.  3.  cited  3  Term  Rep.  139^  demand  arose  within  ithe  juris- 

•     1  Butler  V.  Grubb,  H.  23  G.  dictlou  of  a  court  of  .conscience.' 

3,  cited  3  Term  Rep.  139,  Tlus  '  ' 

'  } -  . 

(A)  An  act  of  aiaembly  ofPcnnsylvanift,  which  passed  the  25th  Seplember^ 
1786^  givii^g  the  Supreme  Court  original  jumdiction  in  the  county  of  Plitla- 
delphi«9  contain'  a  provision  that  "  if  any  plaintiff  shall  bring  or  commence 
" any  luit  or  action  in  the  laid  court,  and  shall  not  recover  Uiereupon  more 
" than)C^  <uch  plaintiff  shall  not  be  dlowed  any  costs  of  suit"  A  cause 

was 
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been  comimtted  when  the  defendants  were  attempting 
to  exercise  a  right  of  wajr  negatived  by  the  arbitrator. 
It  was  lidld,  on '  the  authority  of  the  two  preceding 
cases,  that、the  plaintiff  could  recover  nd  more  costs 
than  dama^;  and  itir^ier,  that  the  arbitrator's  award 
was  not  equivalent  to  a  judge's  certificate  under  the  29il 
and  23d  Car.  2.  c.  9.^  ^ 
As  his  tte  professied  inirposc  of  parties  submitting 


so  tiiere  is  no  method  more  effectual  to  answer  that 
propose  than  the  award  of  mutual  releases,  after  the 
execution  of  other  psit^  df  the  award;  there  are,  *c- 
oondmgly,  very  few  of  the  cases  reix>rted  in  the  ancient 
books  ivtiich  do  not,  amotig  other  tilings,  include  a 
release :  but  as  the  arbitrator  could  not  always  be  aware 
of  every  nice  ol^ection  td  his  ^ward,  it  is  very  seldom 
that  the  period  to  which  the  release  shall  extemi  is  con- 
fined to  the  date  6f  the  submission.  It  is  sometinies 
ordered  to  the  djtte  of  the  acward,  tometimes  to  a  period 
long  ^bse^ent,  and  posterior  to  tte  time  appointed 
for  the  execution  of  all  the  other  parts,  and  sometimes 
generally  without  any  Ktntfation  of  the  time  to  which 
it  is  to  operate'  In  all  diese  cases  it  has  be^ft  com 
stanfly  objei^ted,  that,  by  awarding  such  a  release,  the 
arbitrator  has  exceeded  his  authority :  the  Qbjectiotl 
ha^  as  constantly  been  sustained,  so  far  as  to  determine 
the  award  of  the  release  to  be  void  for  any  thing  arising 
subsequently  to  the  submission.  But  many  cases  have 
gone  further,  and  the  jtward  has  been' frequently  con- 
sidered as  altogether  void,  on  account  of  so  trivial  aa 

*  Swingleh^rst  v.  Alflam  et  al.  3  Term  Rep.  1 38. 

was  refrrfed  under  rule  of  court,  and  the  referees  awarded  to  th^  plaintiff 
£  36  15  0  and  cotis.  An  objection  was  taken  to  the  taxation  of  costs  of  suit 
Hie  fro&ionottcryy  as'  the  iutn  awarded  was  under  £  SO.  But  the  court 
oref.nifccHt!^  <^c.tioii.  ^cAfrj. ^il^-^m(fA/(77^\»,^"pT'eTne  court.  Sept  15, 

―……  '  A  —  ^  I'r'. 
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inadvertency  in  the  award  of  the  release*  The  luatary 
of  these  cases  is  ccmftised  and  comjrfkated,  and  in- 
volves a  part  of  the  subject^  which  will  make  a  diatkid 
article  vei^y  coosideraUe  in  itself*' 

Tb^  next  Imnch  of  the  genenl  rule  is,  that  the  award 
telist  tiot  extend  to  any  one  who  h  a  Bltrmgor  to  the 
sal^mission* 

Tims  it  has  been  held,  that  where  the  submiatkm  is 
between  two,  and  it  is  ordered  by  the  award  that  one 
of  them  diall  cojxvcy  certain  taiid  to  the  other  ^mA  his 
wife*  this  is  void  as  to  tbe^mfe^  bepftuse  ^  is  a  stnn- 
gcr  to  the  submission/ 

So,  if  it  be  awarded  that  a  third  person  be  ready  to 
seal  and  deliver  15  bonds  for'  the  payment  of  a  ceitun 
sum  to  One  of.  the  parties,  and  that  he  shall  do  his  en- 
deavour that  no  advantage  be  taken  of  a  forfeiture  com* 
nutted  by  tiiat  party»  ^1  this  is  void/ 

So*  if  two  submit  to  the  arbitration  of  certain  persons 
concMUmg  the  title  of  certain  lands,  and  the  uitttratora 
iBLward,  that  all  controversies  touching  tlie  land  shall 
cease,  and  that  one  of  the  parties,  hift.wite  and  sola  fais 
heir  ^parent,  by  bis  procurement,  shall  make  to  the 
other  such  aJBsurance  of  the  land  as  the  atfier  shall  re- 
quire, this  is  vbid;  because  the  wife  and.  ison  are  stran- 
gers to  the  aubmiseion/ 

SOj  it  is  said,  that  if  the  condition  of  a  submission 
bond  be  to  stand  to  the  award  of  A^and  B"  who  award 

5  Vid.  post,  "  Where  an  awwl  78.  a.  R<ri,  Arb.  B.  7. 

shall  be  good  in  part  though  void  '  10  Co.  131.  a.b.  Rd.  Ari>.  B. 

in  put)"  andy "  how  awarda  shall  5.  vid.  3  Leon.  63.  Mo.  359.  pi. 

be  oonatniecL"  499. 

<  SuMm't  case,  5  Co.  77.  b，  •  Rol.  Arb.  N.  9. 

1803.  Tliere  wmui  6ct,  nopRmiioninthenile  thiit  thr  rmttn  titjt  to  ibidt 
A«  €9etu  of  the  luit,  and  ^Mne  the  raiepd  powerol  the.arbitnton  fxvtt 
tmU  WM  imrettricted.  St0^ ,       •d^","^^ 皋, A  ^ 

4^ 々二，  J: 
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tkM  oneiDf  die  putles  shaM  pajr  flOt.  to  a  tfahd  person: 
says  Coke,  is  a  vml*  awards  and  the  bcmd  of  no 
force,  notwithgrandinganopimop-to  the  contrary,  which 
he  flays  is  ill  reported/ 

So;  where  h  ai^>eared  that  the  plaintiff,  in  the  action 
then  before  tlie  cmirt,  hid  fonucaiy  brought  another 
actioa  ki  the  King,,  Bench  against  the  jM^eaent  defend- 
ant and  cme  J.  P.  and  that  the  plaintiff  and  Ais  J.  P# 
had  submitted  all  manner  of  trespass  and  acticHis  be- 
tween tfaem  two,  and.4dl  other  trespasses  between  the 
pti^nttf  and  the  piMest  de|bHkttt;  suid  the  arbitrators 
awarded,  ibat  as  well  for  the  trosptts  dime  by  the  de- 
fendant as  by  J«  P.  diere  ahould  be  paid  to  the  pbuntiff 
lOOf.  which  J.  P.  had  paid.  X^s  was  held  to  be  a  void 
iward,  beouifie  the  defendant  was  not  a  party  to  the 
subimsaiQD. . 

Where  the  subnkskm  was  bet:weeti  three  on  one 
ride,  and  one  on  the  other,  of  all  ^tions  atid  demands 
betvreen  them,  it  was  said  by  three  justices  in  the 
Ezcliequer  Chamber,  th»t  the  arbitrators  had  an  au- 
thority to  make  an  award  pf  all  joint  matters  betvtreen 
^  three  and  the  ope,  and  also  of  idl  matters  severally 
between  the  one  and  an"  one  of  the  thre^;  and  that 
tiierefiore  if  he  awarded  that  any  one  of  the  three 
should  pay  90  mucli  to  the  single  party  on  the  other 
side,  and  that  the  other  two  should  go  quit;  or  t^at 
the  sii^e  party  should  pay  so  much  to  any  one  of  the 
other  dupee,  the  award  in  these  several  cases  was  good.* 
And  Brooke^  in  abridging  the  case,  says  tlus  is  good 

― 10  Co.  13f.  b.  Rol.  Alb.   speakbg  oT  th«  ophion  to  the 
€•  E.  5.  vid.  93  H.  6.  46.  b.  contri^. 
aad  Brooke  says  quod  nUrum,      ,3 化 3.  It. 
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law;  but  be  denies  ttiBt  what  faUows  is  good  knr,  nt^ 
that  the .  arbitrator  has  an  autbority  to  deckle  on  ahy, 
matter  between  any  two  of  the*  other  three* 

It  is  in  general  laid  down,  that  the  award  of  payment 
of  money  to  a  stranger  is  v#id:*  but  this  musi  be  un- 
derstood to  hold  only  when  such  payment  can  be  of  no 
benefit  to  tiie  other  party  ；  for  an  awanl  that  one  of  the 
parties  shall  pay  so  much  to  a  creditor  of  the  other  in 
discbarge  of  a  debt  due  by  the  other  to  that  creditor, 
is  unquestionably  good.* 

So,  an  umard  to  pay  money  to  W,  the  plaintiff^s  so- 
licitor, if  it  appear-from  the  nature  of  die  case  that  the 
payment  is  for  the  plaintiff  benefit. 

So,  where  it  was  awarded  that  the  defendant  should 
Pjay  a  sum  q{  money  (or  the  plaintiff's  benefit;  to  sucli 
person  as  the  plaintiff  $hould  appoint  to  receive  it,  it 
waa  mid  in  argument^  and  assented  to  by  the  QOurt,  that 
it  would  hardly  be  contended  that  such  an  award  was 
not  good/ 

So,  if  at  my  request,  and  that  of  W,  N.  two  others 
ar^,  bound  in  and,  on  a  dispute  arising  between 
W.  N.  and  me,  oh  this  question,  among  other  matters, 
" urtiich  of  us  shall  pay  the  20/.,，  we  submit  all  matters 
in  controversy,  and  the  arbitrator  award  that  I  shall 
to  the  obligee  the  half,  with  interest,  and  W.  N. 
the  other  half;  ihis-is  a  good  award,  though  the  pay- 
ment of  the  money  be  awarded  to  a  person  who .  is  a 

»  Br.  Arb;  td.  44.  case.  RoL  Alb.  E.  5, 

1  Godbolt.  13，  13.  3  I  Lord  Raym.  123.  8. 

«  R.  acc.  1  Lord  Raym.  123.  W.  3.  Bedam  v.-  Clerkson, 

Dodderidge  semb.  P.  ,16  Jac.  ^  Dale       Mottram,  3  Ban> 

B.  R.  Buckhurst  and  Mayo's  oard.  291.  6G.  2. 
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stl'dBg^  ta  thp  sutouaai<m)  b^ecwse  it  appears  to  be  an 
advantage  to  both  parties/  (i) 

If  the  award  be,  that'  the  one, shaH  acquit  the  other 
of  a  bond,  in  which  they  are.  both  bound  to  a  third 
^person  for  the  payment  of  a. sum  of  money,  this  is 
good;  for  though  he  caomot  cocQi|)el  the  third  persoti, 
who  is  a  strai^r,  to.  ^iver  up  the  bond,  or  to  make 
a  release  by  the  common  law,  yet,  if  the  bond  be  not 
forfeited,  he  may  pay  the  principal  sum  to' the  obligee 
at  the  day ^  ,and  this  wiU  acquit  the,  other.  If  the  bond 
be  forfeited,  yet  he  m^y  pay  the  penalty,,  which  will 
also  aequit t||e  other;  or,  on  ssi:tis£M>ti(xi  given,  he  may 
compel  the  obligee  to  deliver  up  the  bond  ift  a  court  of 
equity,  or  to  give  a  release/  So  now,  since  the  statute 
for  the  amendment  of  the  law,  on  an  action  brought  for 
the  penalty  after  fwfeUAire,  he  may  pay  the  princigalj  in- 
terest, and  costs,  which  wiU  al6o  aequit  the  other  party. 

It  having  been  awarded,  that  the  plaintiff  and  de- 
fendant, who  wqre  brothers,  should  pay  a  certain  sum 
yearly  for  the  use  of  their  mother  ；  this  was  hdd  a  good 
award  by  Powell  J.  because  he  thought  it  must  be  pre- 
sumed, to  be  forlheir  benefit,  or  rather  because  it  re^ly 
appeared  to  be  so,  as  it  was  ft>r  the  use  of  their  mother  ； 
^nd  by  Holt  C.  J，  be^cause  he  was  of  opinion,  that  a 
general  award  of  the  payment  of  money  to  a  stranger 
was  good，  because  it  was  to  be  presumed  that  the  par- 
ses submitting  - were  bound  aa  trustees,  or  were  by 
some  means  liable,  and  that  the  payrtient  should  be  in- 
tended for  thcii*  benefit,  unless  the  contrary  appeared, ， 

'Gray  v.  Gray,  P.  16  Jac.  B.  vid.  Becket  v.  Taylor,  1  Mod. 

R.  Rol.  Arb:  E.  6.  F.  8.  9.  S.  P.  2  Keb.  546.  S.  C. 

•  Barsey  v.  Clipsbam,  Rol.  ?  Biiil  v.  Bird,  1  Salk,  74. 
Art).  E.  11.  S.  C.  Cro.  Car.  541. 

(i)  The  condition  of  a  bond  was  to  submit  to  the  award  of  five 
persons  concerning;  "  the  exchange  of  a  number  of  loan  office  cer- 
tificates, 
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tificateSy  and  o(  upon  and  poooenuiiy  An  adion  of  Bimder  noir  ie- 
pending  between  the  iMpdjiMieat"  and  jdao  of  bU  other  matters)  dif- 
ferences and  demands,  &c.  An  award  was  made,,  whereby,  among 
other  thingS)  the  arlntratora  ordered,  that  "  in  conuderation  of  the 
loas  sustained  by  the  exchange  of  ceMficates  between  J.  G.  deem- 
edy  and  Joseph  Grier;  (one  of  tHe  parties),  the  said  Joseph  Grier 
pay  to  the  Execute  oftlie  ttiki  J.  G、  ^tocMMd,  the  womd  17 仏" 
An  actioir  wa«  tam^t  u^ton  the  bond  agsinat  Joo^b  Grier;  and 
ujXHi  the  plea  of  "  up  awanV,  ;the         anwl  .wBS  set  forth  in.  the 
xepUca^cm;  (with  an  averment  that  the  plsdntUfs,  the  other  paity' 
to  the  submisuon,  were  the  executors  of  J.  C  deceased.) 
defenctent  demaired;  and  the  exceptkm  taken         tliat  the 
award  ordmd  money  to  be  paid  to  the  executors  of  J.  G.  who  wwe 
9trang^99  «nd  tbat.it  cqiild  not  be  he^Md:  by  ayenn^t.  But  tiie 
award  ms  held  to  be  good*  independent the  averment^  for  the  Ibl- 
lowing  reasons.  By  the  cooditioii  of  therbond  it  appeared  that  a  par- 
ticular omtrovcrty  between  the  parlies,  was  about  "  the  exchtoge 
of  a  number  of  loan  office'  certificates,"  and  by  the  award  the  de- 
fendant; was  ordered  to  pay      executon  of  J.  G.  deceased,  175/. 
in  conaidenKtion  of  the  low  mistatned  hf  tke  excU^oige  of  cbrdftoMbes 
betwc^  a  certain  J.  Q.  li^^VMUied  and  him.  From  this  it  nught  bt 
collected,  that  the  loss  n^ecied  the  filatntiffs  m  some  way  or  other, 
because  h  was  made  an  express  article  in  the  submission,  and  tbat 
the  pftyment  of  the  money  to  fhe  executors  of  J.  O.  should  deter- 
mine the  Gonttoirersy  on  this  account  Who  the  executors  of  J.  G. 
are,  may  be  as  mily  Mceitaiiied  as  the  costB  of  jan  action,  or  the 
cbarfes  of  a  voyagj^.  So  diat  the  award  was  certain  enough;  and  if 
the  execiitorB  were  to  be  considered  as  »trangerij  Jrct  by  the  better 
authorities,  an  award  to  paj  money  to  them  shall  be  ihtended  for 
the  benefit  of  the  plaiddSh  and  that  they  being  the  submittants 
vere  either:tbe  executors  or  authorised  by  ibeni,  unless  the  contrary 
ajtfuara.  As  the  executprs  of  J.  O.,  were  penons  certain  h  tniglii, 
also  be  averred  who  they  arc  by  name,  ifrere  such  an  avement  ne, 
ccissary,  for  it  was  only  eyplaiiiiiig  more  pardcularljr  wlu(t  was  con, 
tidned  in  the  amrd  itself.  Grier  IS  al,  r.  (Mer，  1  DaU.  173. 
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And,  in  general,  a  distinction  is  taken  between  the 
9ase  of  an  act  awarded  to  be  done  by  a  stranger,  and 
that  of  an  act  awarded  to  be  done  to  the  stranger,  by 
a  party  to  the  submission:  in  the  latter  case  the  award 
is  said  to  be  good;  and  if  the  stranger  will  not  accept 
the  money  aivarded  to  be  paid  to  him,  the  party's  ob- 
ligation is  saved.^ 

If  die  persons  comprehended  in  tjie  award  were  in 
contempIadcHi  of  the  submission,  though  they  were  not 
directly  parties  to  it,  yet  the  award  is  good》  as  if  it  be 
awarded  that  all  suits  shall  cease  between  the  parties, 
or  any  others  in  their  behalf.  So,  if  the  submission  be 
bjr  two,  concerning  a  matter  which  arose  between  one 
of  them  and  the  wife  of  the  other  when  she  was  sole, 
an  award  "  that  the  other  shall  pay  to  the  married  man 
and  his  wife  10/."  is  good,  because  it  was  on  her  ac- 
count that  the  dispute  arose, 

A  dispute  arising  between  A  aixd  B  on  one  side,  and 
C,  D,  and  £  on  the  other;  C,  in  consideration  of  six- 
pence given  to  him  by  A  and  B,  submitted  the  matter 
for  himself  and  D  and  E,  and  assumed  to  stand  to  the 
award:  A  and  B  submitted  for  themselves  on  the  other 
side.  The  arbitrator  awarded  that  C，  on  behalf  of  him- 
self'and  the  other  two,  should  pay  a  certain  sum  to  A 
and  B  in  satis&ction  of  the  controversy :  this  was  held 
to  be  a  good  award,  and  C  adjudged  to  perform  it, 
though  it  concerned  two  strangers  to  the  submission? 


•  Norwich  v.  Norwiph,  3  Leon. 


•  Onyons  v.  Cheese,  10  W.  3. 
Lutw.  530. 
1  March,  TS, 
， Bullock     Dftlbie  npid  Gat- 

z 


wood,  adjudged  H.  14  Jac.  and 
OD  a  writ  of  error  judgment  af- 
firmed. Rol.  Arb.  B.  IS.  vid.  32 
E.  4.  25.  1  Barnardiston.  B.  R. 
85.  I  Keb.  790,  865, 
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A  bond  was  given  by'  the  defendant  Clemeace  ta 
Lynch  and  Templeman,  of  which  the  condition  was, 
that  Clemencc,  the  obligor, .  should  perform  the  award 
of  arbitrators  indifferently  named,  as  well  on  the  part 
and  behalf  of  Clemence  as  of  Lynch,  without  naming 
Templeman,  "  to  arbitrate  and  determine  aU  matters  in 
controversy  between  the  said  parties  or  either  of  themy 
The  award,  "  reciting  that  there  were  several  differ 一 
ences  between  the  plaintifis  Lynch  and  Templeman  on 
the  one  part,  and  the  defendant  Clemence  on  the 
other,  and  that  they  had  all  submitted  by  several  bonds; 
reciting  dso,  that  the  defendant  was  bound  to  Elizabeth 
Templeman,  now  the  wife  of  the  plaintiff  Lynch :  that 
the  bond  was  in  trust  feu*  the  plaintiff  Templeman,  and 
that  117/.  was  due  on  that  bond,"  ordered  that  the  de- 
fendant should  pay  to  the  plaintiff  Templeman  83/.  in 
part  satisfaction  of  the  117/.  and  fbr  satisfaction  of  the 
residue  should  assign  to  the  same  Templeman  a  certain 
debt  of  34/.  due  to  Clemence  by  one  Henry  Beesley  of 
London,  and  should  execute  and  deliver  to  the  same 
Templeman  sufficient  authority  to  sue  for  and  recover 
the  said  debt,  with  covenants  to  be  inserted  in  that  au- 
thority ； that  he  should  not  revoke  it,  nor  receive  the 
money  from  BeesJey,  but  that  he  should  aid  find  assist 
Templeman  to  recover  it;  that  he  should  also  make 
an  affidavit  in.  writing  before  a  master  in  Chancery, 
that  the  sum  of  34 厶 before  mentioned,  was  really  soul 
justly  due  to  him  fr^n  Bceslfey  ；  and  that  iji  case 
Clemence  should  fail  to  execute  such  authority,  and 
take  such  oath,  he  should,  within  the  space  of  two 
months  from  the  date  of  the  award,  pay  to  Templeman 
the  further  sum  of  34/.  And  that  the  plaintiff  Tem- 
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pieman,  on  performance,  should  deliver  to  die  defen- 
dant the  bond  in  which  he  was  bound  to  Elizabeth 
Templeman,  and  that  the  plaintiff  Lynch  should  exe- 
cute a  general  release  to  the  defendant. 

The  objection  on  which  the  defendant  principally 
jested  his  defence  was,  that  Templeman  not  having 
been  named  in  the  condition  of  the  submission  bond, 
he  was  a  stranger  to  the  submission,  and  that  therefore 
the  award  of  payment  to  him  was  void  ;  but  it  was 
answered,  that  he  was  so  far  from  being  a  mere  stranger, 
that  he  was  in  feet  the  person  principally  in  contempla- 
tion of  the  submission  ；  he  was  party  to  the  bond,  and 
the  submission  was  of  a  diing,  in  which  his  interett 
was  concerned.  The  wife  of  Lynch,  before  her  mar- 
riage, was  trustee  for  Templeman,  and  by  the  marriage 
the  husband  became  the  trustee  ；  when,  therefore, 
Templeman  joined  with  Lynch  in  taking  the  submission 
bond,  it  was  manifest  he  had  agreed  that  the  matters 
in  controversy  relative  to  the  bond,  taken  by  him  in 
the  name  of  Elizabeth  Templeman,  should  be  deter- 
mined by  the  arbitrators,  which  amounted  to  a  sub- 
mission to  their  awardi  The  arbitrators  had,  by  their 
award,  affirmed,  that  Templeman,  as  well  as  Lynch 
and  Ctemence,  had  submitted  to  them  ；  the  court  would 
presume  that  it  was'so,  and  the  parties  to  the  submission 
bond  were  estopped  to  say  the  contrary:  it  was  not 
absolutely  necessary  that  the  submission  should  appear 
by  express  words  in  the  condition  of  the  bond  on  which 
the  suit  tvas  founded;  it  might  appear  by  the  bond 
made  by  Templeman  to  the  defendant,  for  the  per- 
formance of  the  award:  but  in  the  present  case,  without 
having  recourse  to  extrinsic  circumstances,  the  condition 


16S  The  Award  or  Umpirage. 

itself  imfdied  that  Templeman  was  a  party  to  it,  and 
the  omission  of  his  name  was  evidently  the  mistake  of 
the  person  who  drew  the  condition,  for  it  was  to.  arbi- 
trate between  the  said  parties,  or  either  of  them,  where 
the  latter  words,  "  or  either  of  them,"  would  be  absurd 
and  insignificant,  if  there  were  not  two  persons  on  one 
side.  As  to  the  award  itself,  that  was  good,  for  these 
reasons :  the  money  payable  on  the  bond  to  Elizabeth 
Templeman,  in  equity,  belonged  to  Templeman  the 
plaintiff,  and,  by  the  consent  of  his  trustee,  it  was  to 
be  paid  to  him,  which  was  in  effect  the  same  thing  as 
if  it  had  been  awarded  to  be  paid  to  Lynch;  for  had  it 
been  so,  it  must  at  Is^t  have  been  paid  by  Lyndi  to 
Templeman.  Tender  to  Templeman,  and  refusal  by 
him  of  the  money  awarded,  would  have  been  a  good 
plea  to  an  action  of  debt  on  the  bond  given  to  Elizabeth 
Templeman*  By  the  payment  to  the  plaintiff  Tem- 
pleman, the  defendant's  bond  would  be  discharged  as 
well  as  if  the  money  had  been  paid  to  Lynch,  and 
Lynch  w6uld  also  be  discharged  of  his  trust,  which 
was  for  his  benefit;  so  that  each  of  the  parties  would 
have  a  suitable  benefit  by  this  award.  ^ 

The  condition  of  a  submission  bond  recited,  that  a 
replevin  was  depending  between  Baily,  one  of  the  par- 
ties to  the  submission,  and  xme  Webb,  who  made 
conusance,  as  bailiff  to  Isaac  Shelf,  Che  other  party, 
and  Margaret  his  wife,  and  then  stated,  that  the  plain- 
tiff  Shelf,  and  the  defendant  Baity,  were  to  stand  to 
the  award  of  arbitrators,  on  proviso,  that  the  award 

3  Lynch  v.  Clemence,  11  W.  3.  Lutw.  571. 
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were  made  concerning  the  premises,  by  a  certain  day. 
The  awaild  recited  that  Baity  had  brought  a  replevin, 
for  taking  his  cattle,  against  Webb,  to  which  Webb 
had  made  conusance,  as  bailiff  to  Shelf  and  Margaret 
his  wife,  and,  after  stating  the  proceedings  in  that  ac- 
tion,  awarded,  "  of  and  upon  the  premises,  apd  of  till 
matters  in  di£krence  between  the  parties;"  that  all  pro- 
pe^dings  in  the  rejflevin  should  cease  ；  that  Baily  should 
pay  7/.  10s.  for  the  rent  in  arrear  to  Shelf,  and  10/. 
costs;  and  that  Shelf  should  give  him  a  general  release. 
In  avoidance  of  this  award,  it  was  argued,  that  Webb 
was  a  stranger  to  the  submission,  and  that  by  it  the 
action  between  Baily  and  him  was  to  cease;  that  so 
much  was  to  be  paid  to  Shelf,  who  was  to  give  a  re- 
lease, which  would  not  discharge  Baily  from  the  claim 
of  Webb,  who  was  intitled  to  costs,  if  the  plaintiff  in 
replevin  not  proceed:  it  was  answered,  that  Shelf 
was  the  party  concerned  in  interest,  and  that  a  person 
might  submit  to  an  award  for  another. 一 And  the  court 
expressed  the  inclination  of  their  opinion  to  be,  that  if 
one  submitted  on  the  behalf  of  another,  his  bond  was 
forfeited  if  the  stranger  did  not  perform  his  part  of  the 
award;  but  that  it  did  not  appear  here  that  Shelf  im' 
dertopk  for  Webb,  or  submitted  on  his  behalf/  How- 
ever, as  in  this  case.  Shelf  was  the  principal  in  the 
avowry,  and  Webb  only  an  agent,  the  award  appears 
to  be  conchisive  against  Webb,  and  might  have  been 
set  up  as  a  defence  tq  any  claim  of  costs  by  him  against 
Baily. 


Shelf  r.  Btily,  in  C  B.  8  Ann.  Comyns  Rep.  183. 
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It  has  been  seen,  that  a  man  b  bound  by  an  award 
to  which  he  submits  for  another;^  and  that  if  an  at* 
tomey,  without  the  express  authority  of  the  principal, 
enter  into  a  bond  to  a  third  person,  under  a  condition 
to  be  void  on  performance  of  the  award  by  the  princi' . 
pal,  otherwise  to  be  in  full  force  ；  this  shall  bind  the 
attorney  and  not  the  principal/  It  has  also  been  said, 
that  if  a  man  authorize  another  on  lus  behalf  to  refer  • 
dispute  between  the  principal  and  anoither,  an  award 
made  in  consequence  of  such  a  submission  is  binding 
on  the  principal  alone.  ，  But,  by  a  modem  case, '  it  ap- 
pears, that  the  latter  asiserdon  is  true  only  when  the 
agent  does  not  bind  himtelf  for  the  performance  of  the 
principal;  or  if  he  does,  not  only  the  principal  who  au- 
thorized him  but  the  agent  himself  is  bound  by  the 
award. 

The  bond  was  given  by  one  George  Fitzgerald,  the 
defendant,  who  was  authorized  by  John  Fitzgerald  to 
submit  all  matters  between  the  latter  ahd  Cayhill,  the 
plaii\tiff.  The  eondition  reciting,  that  there  were  dif- 
ferences between  John  Fitzgerald  and  the  plaintiff,  con- 
oerning  a  certain  debt,  due  from  him  to  the  plaintiff, 
on  a  bond  for  800/.  purported  to  be  that,  if  die  said 
George  Fitzgerald,  the  obligor,  for  and  on  the  behalf 
of  the  said  John  Fitzgerald,  should  perform  such  award 
as  arbitrator^  should  make,  on  or  before  a  certain  day, 
between  the  plaintiff  and  John  Fitzgerald,  then  the  bond 
should  be  void.  The  £^bitrators  awarded,  that  George 

«  Ante,  page  42.  a  Cayhill  v.  Fitzgerald,  B.  R. 

6  Ante,  page  45'.  17  G.  2.  174S.  1  Wils.  28，  58. 

7  Page  42. 
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F.  the  defendant,  should  pay  298/.  9s.  6rf.  that  the 
plaintiff  should  receive  it  in  full  of  all  demands,  and  that 
they  should  execute  releases.  • 

Among  other  objections  to  the  award,  this  was  taken, 
that  it  was  not  made  between  the  parties  to  the  sub- 
mission; for  that,  instead  of  ordering  G.  F.  the  de- , 
fendant,  to  pay,  it  ought  to  h^ave  ordered  J.  F.  who  was  、 
the  real  party  to  the  submisston.  The  court  seemed  at 
first  to  think  the  award  was  bad,  but  afterwards  Lee, 
C.  J.  delivered  the  opinion  of  the  court  in  favour  of  the 
award :  at  first  "he  said,  that  on  reading  Carthew ，-  re- 
port of  the  case  of  Bacon  and  Dubarry,^  he  had  been 
inclined  to  thtfik  the  award  was  bad;  but  that  having 
looked  into,  Lord  Raymond's  report  of  the  same  case, 
and  also  seen  a  manuscript  report  of  it,  he  was  now 
clearly  of  opinion  that  the  award  was  good,  and  that 
the  present  case  was.not  to  be  distinguished  from  that; 
for  that  it  appeared  by  the  pleadings  in  that  case,  *  that  • 
had  the  award  been  general  as  in  the  present,  and  not 
" to  the  use  of  either  of  them,"  which  confined  it  to  the 
attorney,  it  would  have  been  good  to  bind  the  principal. 
In  the  {»resent,  it  aj^peared  on  the  record,  that  die  aM^ird 
was  made  "  of  and  concerning  the  premises,"  in  the 
condition  of  the  bond»  for  it  was  expressly  averred  to 
be  so  in  the  replication. 

Where  the  stranger  is  only  an  instrument  to  the  per- 
ibrmance  of  the  award,  no  objection  shall  be  allowed 
on  that  account:  as  if  it  be,  that  one  of  the  parties  shall 
-surrender  his  copyhold  into  the  hands  of  two  tenants 


9  Ante  page  45.  *  In  2  Salk. 
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of  the  manor,  who  shall  present  the  surrender;  this  is 
good,  though  it  be  awarded,  that  the  surrender  shall  be 
made  to  strangers,  who  cannot  be  compelled  to  accept, 
because  they  are  only  to  be  used  as  instruments.* 

For  the  same  reason  it  is  a  good  award,  that  one  of 
the  parties  shall  make  a  deed  of  feoffment,  with  a  letteiw 
of  attorney  to  J.  S.  to  make  livery.  ^  Or  that  the  de- 
fendant shall  pay  as  the  plaintiff  and  his  attorney  by  a 
bill  and  oath  shall  make  appear,  for  the  attorney  is  onty 
an  instrument  to  ascertain  the  sum. 

As  an  award  of  a  thing,  out  of  the  submission,  can- 
not be  enforced  by  an  action  at  law,  so  neither  shall  a 
man  by  such  an  award  be  precluded  from  claiming  his 
right  in  equity.  This  appears  clearly  from  the  case  of 
Warren  and  Warren,  plaintiffs,  and  Green,  Hurtnall  and 
others,  defendants.  Mary  Warren,  the  mother  of  the 
defendants,  being  possessed  of  the  residue  of  a  term  for 
99  years,  in  certain  houses  and  grounds  in  Bristol,  set- 
tled them  on  Hurtnall,  one  of  the  defendants,  and 
others,  in  trust  for  herself,  and  afterwards  to  the  .  use  of 
the  plaintiff  John  Warren,  her  son :  she  afterwtuxls  in- 
termairied  with  the  defendant  Thomas  Green,  and  then 
Hurtnall,  oonti^ary  to  his  trust,  delivered  up  the  settle- 
ment, and  the  original  lease,  to  Green;  Mary  was  like- 
wise seised  in  fee  of  a  moiety  of  other  lands,  and  died 
so  seised;  and  after  her  death,  Green  continued  in  pos- 
session of  the  lands  and  houses  ；  some  differences  aris- 

«  Coote  V.  Pooley,  Rol.  Arb.      s  Rol.  Arb.  E.  8. 
E.  7.  <  Rous  v.  Lun,  1  Keb.  569. 
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ing  between  him  and  John,  one  of  the  plaintiffs,  con- 
cerning the  sum  of  8 厶 and  other  trifling  matters,  they 
were  submitted  to  the  arbitration  of  Hurtnall,  both 
parties  entering  into  bonds  for  that  purpose :  Hurtnall 
awarded,  that  all  suits  between  them  should  cease,  and 
that  before  the  end  of  Trinity  term  following  WJirren 
should^ufficiently  convey  and  assure  to  Green,  lib  heirs, 
and  assigns,  all  his  right  and  title  to  the  moiety  of  the 
said  lands,  and  should  procure  his  wife  to  join  with  him 
in  a  fine  before  the  end  of  the  said  terin,  in  order  to 
perfect  the  conveyance  ；  and  should  sufficiently  grant, 
convey,  surrender,  and  assign  to  Green,  all  his  right  to 
the  houses  in  Bristol  ；  and  that,  till  such  conveyance 
made,  Green  should  continue  in  possession,  and  should 
pay  to  Warren  some  small  sums,  amounting  to  200/. 
whereas  the  premises  were  worth  more  than  1000/.  and 
that  they  should  seal  mutual  releases  to  one  another* 

The  plaintiff  Warren  exhibited  his  bill  to  have  a  re- 
conveyance of  the  premises  in  Bristol,  and  an  account 
of  the  profits  since  the  death  of  his  mother,  and  to  have 
the  award  set  aside,  as  comprehending  subjects  not  with- 
in the  submission* 


The  court  decreed,  that  Hurtnall  and  the  other  de， 
fendants,  the  trustees,  should  re-convey  the  premises  j 
that  GrcJen'  should  account  for  the  profits,       that  the 


ter  and  cancelled. 


' John  and  Richard  Warren   to  be  the  essence  of  the  decree^ 
V.  Green,  Hurtnall,  et  al.  Ca.   for  the  report  is  not  accurate. 
Temp.  Finch  141.  This  netJM 

2  A 
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Neither  shall  an  award  affect  the  rights  of  persons 
not  parties  to  the  submission*  Thomas  Brown,  on  the 
day  before  his  marriage  with  Mary  his  intended  mfe, 
entered  into  a  b(md  to  trustees  for  Mary,  iiv  the  penalty 
of  10,000/.  conditioned,  that  if  Mary  should  survive 
him,  he  would  leave  her  6000/*  to  be  paid  at  three  pay, 
ments  within  18  months  after  his  death  ；  but  that  if  he 
should  purchase  lands, to  a  certain  value,  and  as^gn  the 
satne,  together  with  some  other  property,  to  her,  then 
the  bond  should  be  void.  After  the  marriage^  the  trus* 
tees  delivered  the  bdnd  to  Mary,  who  locked  it  up  in 
her  cabinet ;  but  the  husband,  or  some  out  by  his  or- 
der,  opened  the  cabinet,  and  took  away  the  bond  and 
cancelled  it  ；.  and  he  never  performed  the  condition  with 
Inspect  to  the  purchase  of  the  land.  Brown  had  several 
suits  wkh  the  trustees/ which  were  referred  to  arbitra- 
tion; general  releases  were  awarded  between  Brown 
and  the  trustees,  but  the  bond  was  not  concerned  in 
the  disputes,  nor  was  any  recompence  made  or  intend- 
ed to  be  made  to  the  wife  by  the  award  in  satisfaction 
of  the  bond. 

A  bill  being  filed  by  die  widow  against  the  executors 
of  Brown,  and  these ^  with  other  circumstances,  appear- 
ing in  the  cause,  the  court  considering  the  award,  and 
the  releases  given  in  consequence  of  it,  to  have  no  rela^ 
tion  to  the  bomi,  decreed,  tliat  the  widow  should  have 
the  sam^e  satisfaction,  aild  the  same  benefit  out  of  her 
husband's  estate,  as  if.  the  bond  had  not  been  cancelled, 
and  the  award  had  never  existed.®  . 

•  Maiy  Brown,  widow,  v.  Will,  husband,  Ca.  Temp.  Finch  184. 
Savage  et  al.  executors  of  her  et  vid.  Id.  180,  "1. 
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The  adherence  to  the  rule,  "  that  the  award  should 
not  go  beyond  the  submission,"  has  not  been  so  lite* 
rally  strict,  as  to  overturn  the  award  merely  because 
the  words  might  seem,  too  comprehensive ；  but  if  h 
might  reasonably  be  presumed  that  nothing  was  in  re， 
aKty  awarded  beyoiid  the  submission,  it  has  in  general 
been  supported. 

Thus,  anciently,  "  where  the  submission  was  of  all 
matters  between  the  parties  at  the  time  of  the  submb* 
sion,  and  it  was  awarded  that  one  of  them  should  re- 
lease to  the  other  all  demands  to  a  day  subsequent,"  it 
was  held  that  this  wajs  void,  because  a  demand  might 
have  accrued  since  the  day  of  the  submission,  which 
the  arbitrator  had  no  authority  to  order  to  be  released*? 
Yet,  if  in  the  subinission  there  was.  a  clause  running 
thus,  "  so  that  the  award  be  made  concerning  the  pre- 
mises," or  something  equivalent,  and  if  the  award  was 
made  with  reference  to  that  clause,  this  should  con- 
trol the  construction  of  the  award,  and  confine  the 
operation  of  the  awarded  release  to  differences  existing 
at  the  time  of  the  submission.^ 

So,  where  the  submission  is  of  a  particular  differ 
ence,  when  there  are  other  matters  in  controversy, 
though  an  award  of  a  general  release  would  have  been 
void  ；  yet  the  burthen  of  she  wing  the  existence  of  these 
was  thrown  on  the  party  objecting  to  the  award  on  that 
account. 


7  Moor  Bedel,  Gouldsb.  9 1, 
93.  cited  10  Co.  131.  2.  Jenk. 
364.  Rol.  Afb.  B.  4. 

蘑 Vankire  v.  Tribb^  Rol.  Atb. 
21.  VM.  6  Mo4. 332. 


«  2  Mod.  a09.  VUL  Rous 
Nun,  1  Sid.  1 54.  Ateblaster  v. 
Clifford,  Rol.  Arb.  B.  23.  Vid. 
Hob.  190.  Gosse  v.  Browne. 
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The  submission  w 叫 " of  all  suits  and  controversies 
between  the  parties  concerning  the  tythes  of  com  and 
hay  in  a  certain  parish."  The  arbitrator  awarded,  that 
the  defendant  should  pay  to  the  plaintiff  40/.  before  a 
certain  day,  in  consideration  of  which  the  latter  should 
permit  all  suits  and  controversies  depending  between  the 
parties  to  cease,  and  that  they  should  be  no  further  pro- 
secuted. The  plaintiff  having  set  forth  this  award,  aver- 
red, that  there  were  not  any  other  suits  depending  be- 
tween them  for  the  tythes  of  the  parish*  The  de- 
fendant rejoined,  that  there  were  suits  depei)ding  then 
between  them,  concerning  a. parcel  of  land  in  the  same 
parish,  but  no  controversy  concerning  the  tythe* 
When  the  case  first  came  before  the  court,  they  thought 
the  award  bad,  as  extending  to  subjects  beyond  the 
submission  ；  on  a  further  hearing,  however,  the  plain- 
iiff  had  judgment,  and  a  writ  of  error  being  brought  in 
the  Exchequer  chamber,  the  judgment  was  affirmed, 
that  court  being ,  of  opinion,  that  the  order  "that  ail 
suits  should  cease,"  should  be  confined  to  suits  relat- 
ing to  the  tythes,  and  void  only  for  the  residue.* 

Muttn^beof  Another  branch  of,  the  general  rule, 
parceioniyrfthe  "  that  the  a  Vizard  must  be  according  to  the 
thingitubmimd, submission,"  is,  "that  it must.comprehend 
everything  submitted,  and  must  not  be  of  parcel  only. ，" 
The  purpose  of  the  parties  in  submitting  is,  ta  have  a 
final  determination  of  every  matter  comprehended 
within  their  submission :  that  purpose  is  not  obtained 
when  the  Uward  only  comprefaeiids  part. 

1  Ing^m  V.  Webb,  1  Rol.  Rep.  «  19  H.  6.6,  Fhbt.  Abr.  51. a. 
362.  2  Rol.  Hep.  192.  Cro.  Jac.  39  H.  6.  It.  b.  semb.  cont. 
663.  Brooke  Arb.  39. 
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This,  however,  must  be  understood  with  a  conside- 
rable degree  of  limitation  ^  for  though  the  yroTd&  of  the 
submission  be  more  comprehensive  than  those  of  the 
award,  yet  if  it  do  not  appear  that  any  thing  else  was  in 
dispute  between  the  parties,  beside  what  is  compre- 
hended in  the  award,  the  award  will  be  good.  As  if  the 
submission  be  of  all  actions  real  and  personal  ；  and  the 
award  be  only  of  actions  personal;  it  shall  be  presumed 
that  no  actions  real  were  depending  between  the 
parties.' 

So,  it  will  be  sufficient  if  the  thing  awarded  neces- 
sarily includes  the  other  things  mentioned  in  the  sub- 
mission. As,  where  the  submission  was  of  the  right, 
title,  and  possession  of  20  acres  of  land,,and  the  arbitra- 
tors awarded  that  one  of  the  parties  should  enter  into 
10  acres,  and  have  them  to  him  and  bis  heirs,  and  the 
other  should  have  the  other  10  acres  for  term  of  his 
life  ；  this  deciding  apparently  only  the  possession,  yet 
in  substance  comprehending  the  right  and  title,  is  a 
good  award? 

And  where  by  a  reference  to  something  which  the  ar- 
bitrators suppose  done,  but  which  is  in  fact  not  done,  it 
turns  out,  that  of  one  particular  point  they  have  made 
no  award,  this  shall  not  render  the  whole  award  void. 

As  where  they  awarded^  that  on  one  thing  submitted 
to  them  the  parties  should  perform  the  award  made,  by 
former  arbitrators,  who  had  in  fact  made  no  award/ 

3  Vid.  8  Co.  98.  19  H.  6.6.  b.  Brooke  44»  45.  Rol.  Arb.  51.  a. 
Rol.  Arb.  L.  5.  «39  H.  €.  9.  b.  Brooke  Arb.  29. 

*  10  H.  6.  6.  Fhbt.  Abr.  51.  a.  , 
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So  also,  if  the  submission  be  of  all  the  premises,  or 
of  any  parcel  of  them,  in  this  case  the  arbitrator  may 
make  an  award  of  parcel  oiity. 

If  the  submission  be  of  all  matters  between  the  par- 
ties, an4  the  award  be  made  of  all  except  a  bond,  and 
of  this  the  award  be  that  it  shall  stand,  the  award  is 
good  for  the  whole  ；  for  the  arbitrator  is  not  bound  to 
discharge  the  bond  without  cause,  and  it  shall  be  pre- 
sumed that  there  was  no  cause.? 

The  condition  of  an  arbitration  bond  was  with  a 
proviso  that  it  shoiild  be  made  concerning  the  dilapida- 
tions of  the  parsonage  of  S.  being  and  remaining  in 
decay  and,  ruin  by  the  default  and  after  the  death  of 
A.  B.  clerk  late*  parson  there,  whose  executor  was  one 
of  the  parties,  and  also  of  and  upon  all  and  singular  ac- 
tions, suits,  quarrels,  debates,  and  strifes,  had,  moved 
or  depending  in  variance  between  the  parties. 

The  award  was,  that  the  defendant,  the  executor, 
before  a  certain  day,  should  repair  the  dilapidations  at 
his  own  costs;  but,  in  the  award,  the  arbitrator  pro- 
tested that  he  would  not  meddle  with  any  other  actions. 
See.  besides.  It  was  objected,  that  by  this  protestation 
the  arbitrator  had  disabled  himself  to  judge  between 
the  parties;  for  that  this  differed  from  the  case  "  of  a 
simple  submission,  in  words  which,  in  their  natural 
meaning,  might  extend  to  two  things,  and  an  award  of 
me  of  them  ；  for  there,  in  favour  of  the  award,  it  was 

^  39  H.  6.  1Kb.  Rol.  Arb.  L.  firmed  on  a  writ  of  eiror.  Cro, 

6.  Jac.  400.  Bridgeman,  91.  Rol. 

7  H.  14  Jac.  Berrie  v.  Pcrrin,  Arb.  M.  3.  S.  P.  resolved  in  Sal- 

at  Serjeant's  Inn,  judj^ent  af-  lows  v.  Girling,  Cro.  Jac.  277. 
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to  be  presumed  that  no  other  matter  was  laid  before 
the  arbitrator  but  that  on  which  he  had  decided  ；  but 
here  it  appeared,  by  the  express  protestation  of  the  ar- 
bitrator himself,  that  there  were  other  matters'  in  dis- 
pute beside  the  dilapidations,  and  he  had  not  awarded 
according  to  the  submission  by  refusing  to  take  cc^;m^ 
zance  of  these.  In  the  report  of  this  case  in  Dyer,  it 
does  not  appear  whether  the  objection  was  considered 
as  well  founded,  as  it  was  not  averred  that  any  other 
matter  Was  in  reality  in  dispute  beside  the  dilapidations, 
nor  is  any  judgment  there  reported  to  have  been  given/ 
But  in  another  report  of  the  same  case  jud^;ment  is 
said  to  have  been  given  for  the  defendant,  the  award 
being  void.  And  on  another  occasion  it  was  held 
clearly  by  the  court,  that  if  arbitrators  award  for  one 
&ing,  and  say  that  they  wifl  not  meddle  with  the  rest, 
all  is  void,  because  they  have  not  pursued  their  autho- 
rity/ 

With  respect  to  the  award  being  void  or  not,  when 
it  is  made  only  of  part  of  the  subjects  comprehended 
within  the  submission,  there  is  a  distinction  arising 
from  the  form  of  the  submission  itself,  which  runsr 
through  all  the  books.* 

The  submission  is  sometimes  general  of  all  matters 
in  difference  between  the  parties^  without  specification 
of  any  particular  subject  of  dispute.  Sometimes  it  spe- 
cifically enumerates  the  particulars. 

•  Dyer,  316,  217,  49.  4  Leon.  49.  2  Saund.  202. 

»BcnL，107.  3  Lev.  3.  2  Kcb.  759.  3  Lev, 

I  Diet.  Barnes  v.  GreenweU,  413.  Cro.  Car.  383.  3  Vent.  242, 

Cro.  El.  858.  943.  Salk.  75.  pi.  16.  Lutw.  552. 
«  Vld.  Cio.  Jac  300, 354.  Hob. 
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Both  forms  are  acHinetimes  without  any  particular 
clause  providing  for  the  arbitrators  deciding  on  the 
whole;  and  sometimes,  to  each,  such  a  conditional 
clause  U  adde^,  which,  from  the  first  words  of  it,  when 
all  legal  instruments  were  in  Latin,  is  called  the  clause 
of  Ita  quod:  the  words  running  thus:  "  So  that  the 
award  be  made  *  of  and  upon  the  premises,,  before  such 
a  particular  day."  But  it  is  not  absolutely  necessary, 
that,  to  produce  its  proper  eflfect,  this  clause  should  ex- 
actly run  in  these  words :  "  of  and  upon  the  premises" 
may  be  supplied  by  other  words  equivalent;  "  so  as 
the  same  award  be  made  and  delivered  by  a  particular 
day"  admit  of  a  similar  construction,  the  "  same"  hav- 
ing a  reference  to  every  thing  before  mentioned? 

A  proviso,  that  the  award  be  made  on  or  before  a 
certain  day,  implies  a  proviso  that  it  be  made  of  the 
premises,  though  that  be  not  expressed,  and  therefore 
all  the  qualities  necessary  to  constitute  a  good  award, 
where  the  proviso  is  full,  are  equally  necessary  in  the 
other  case/ 

And  where  a  provision  is  made  for  the  appointment 
of  an  umpire,  in  case  of  a  want  of  decision  by  the  arbi- 
trators, it  is  sufficient  that  the  clause  of  ita  quod  be  in- 
serted with  respect  to  the  arbitrators,  though  it  be  not 
repeated  with  respect  to  the  umpire  ；  for  the  reference 
to  the  umpire  is  only  an  addition  of  time,  and  not  the 
constitution  of  a  distinct  power/ 

3  Cro.  £1.  838.  pi.  14.  vid.    Lutw.  202. 
Al.  52.  «  1  Keb.  791,  865.  1  Lev.  140. 

*Lcc  V.  Elkin,   13  W.  3. 
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Where  the  submission  is  of  certain  things  specifical- 
ly named,  with  this  provisional  clause,  the  arbitrator 
ought  to  make  his  award  of  all,  otherwise  it  will  be 
void. 

But  where  the  submission  is  general  of  all  matters 
in  difference  between  the  parties,  though  there  should 
happen  to  be  many  subjects  of  controversy  between 
them,  if  only  one  be  signified  to  the  arbitrator,  he  may- 
make  his  award  of  that:  he  is,  in  the  language  of  Lord 
Coke,  in  the  place  of  a  judge,  and  his  office  is  to  deter- 
mine according  to  what  is  alleged  and  proved.  It  is  the 
business  of  the  parties  grieved,  who  know  their  own 
particular  grievances,  to  signify  their  causes  of  con- 
troversy to  the  arbitratorT  for  he  is  a  stranger,  and  can- 
not know  any  thing  of  their  disputes  but  what  is  laid 
before  him.  If  any  other  principle  prevailed,  many 
awards  might  be  avoided,  says  the  same  author  ；  for 
one  might  conceal  a  trespass  committed,  or  other  se- 
cret cause  of  action,  which  he  had  against  the  other, 
and  so  avoid  the  award,  which,  would  counteract  the 
very  principle  on  which  these  domestic  judgments  are 
recognized  by  the  law/ 

And  if,  in  the  case  of  such  a  general  submission,- an 
award  concerning  one  thing  only  be  made,  it  shall  be 
presumed  till  the  contrary  be  shewn,  that  nothing  else 
was  referred  to  the  arbitrator." 


e  8  Co.  98.  Baspole's  case. 

5.  P.  Hammond  Hatch. 
Goldsb.  m'  pi.  14.  19  H.  6% 

6.  Fhbt.  Abr.  51.  a.  Rol.  Arb. 
L.  9.  [7  East,  81.  Randall  v. 
RandaU.] 

7  8  Co.  98.  b.  cited  Hob.  49.' 

2  B 


Rpl.  Arb.  1.  7.  8.  Brownl.  63,  2 
pt.  309. 

•  Vid.  aU  these  points  adjudg- 
ed. Middleton  v.  Weeks*  Cros. 
Jac.  200.  Ormlade  v.  Coke,  Cro. 
Jac.>355. 
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Pending  an  action  of  trespass,  the  parties  referred 
the  maftQT  to  arbitration.  Th^  submission  was,  in  ge- 
neral terms,  of  all  actions,  controversies,  and  suits  be- 
tween them  ：  The  award  was  in  these  words :  一 "  Where- 
as there  has  been  a  suit  at  law,  between  the  parties,  that 
has  run  to  a  great  e3f pence  on  both  sides  ；  and  it  being 
left  to  me  to  make  an  end  of  it,  I  detennine  that  they 
shall  each  of  them  pay  his  own  charges  at  law  ；  ami 
that  the  defendant  pay  the  plaintiff  five  shillings  for  hia 
making  the  first  breach  in  the  few."  The  defendant^ 
by  consent  of  the  plaintiff  and  leave  of  the  court,  plead- 
ed this  award,  in  bar  of  the  action;  one  objection  nkade 
to  it  wsts,  that  the  submission  purported  to  be  of  several 
matters,  atid  the  award  was  of  one  ；  but  the  court  held 
unanimously,  that  as  it  appeared,  that  this  particular 
suit  was  depending  between  the  parties,  and  the  art>i- 
Irator  had  decided  on  it,  and  the  parties  had  not  desired 
to  be  heard  on  any  more  than  this  one;  there  was  no 
probable  presumption  that  any  other  subsisted  between 
them.*  ' 

And  notwithstanding  the  provisicmal  clatise  inserted 
in  a  general  submission,  it  shall  not  be  presumed,  that 
any  other  difference  appeared  between  the  parties  than 
fhose  included  in  the  award,  unless  it  be  shewn  by  the 
party  objecting  to  it  on  that  account. 一 Thus,  where  the 
submission  was  of  all  matters  depending  to  the  39th  of 
January,  "  so  that,  &c."  and  the  {u*bitrators  reciting  that 
several  matters  were  depending  on  the  29th  of  January, 
awarded,  "  of  and  concerning  the  premises,"  of  all 
matters  to  the  28th  of  January  ；  the  award  was  held 


»  Vid.  the  Cobler's  Award.  1  Bur.  274  et  seq. 
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good)  because  it  did  not  a{^)ear  that  aii3r  matter  was 
depending  cm  the  29th  which  was  not  depending  before 
the  28th,  and  because,  without  special  matter  shewn) 
it  should  be  intended  a  good  award,  with  the  averment, 
that  it  was  made  "  of  and  upon  the  premises."* 

The  same  determination  has  been  given  in  maiiy 
other  similar  cases,  and  in  (xie  it  Was  said  by  the  court, 
Aat  there  was  no  occasion  for  an  averment,  that  these 
were  all  the  matters  depending  at  the  time  of  the  sub- 
mission; " now  depending"  could  not  be,  unless  they 
had  been  m  suit  before  the  29th;  because  "  a  suit 
cannot  be  said  to  be  begun  and  dependii^  all  on  the 
same  day." — I  cannot,  however,  subscribe  to  the  ac- 
curacy of  this  observation,  nor  can  it  at  all  apply  to 
any  other  case,  where  the  distance  of  time  between 
that  mentioned  in  the  award,  and  the  date  of  the  sub- 
mission, is  more  than  one  day. 

Though  the  provisional  clause  be  inserted  in  a 
general  submission,  yet  it  will  be  no  objection  to  the 
award,  that  the  arbitrator  had  notice  of  a  demand  of  a 
certain  sum  by  one  party  against  the  other,  and  that 
he  •  made  no  award  of  that,  if  in  other  respects  the 
award  be  good.  Thus,  where  the  award  was,  that  the 
defendant  should  pay  to  the  plaintiff  several  particular 
sums,  on  so  many  distinct  accounts,  and  that  on  the 
payment  of  such  sums,  they  shoiiI4  give  to  each  other 
general  releases  ；  the  defendant  pleaded,  that  the 
plaintiff  was  indebted  to  him  for  fees  and  disbursements 

1  T.  7  Car.  B.  R:  Ward  v.  Jac.  577.  Ley  v.  Paynes,  H. 

Unwin,  Rol.  Arb.  B.  24.  Cro.  15  Jac.  et  eod.  term.  Maye  v. 

Car.  216.  Samuel,  Rol.  Arb.  M.  5.  Hoft. 

»  Bussfield  V.  Bnssfiel^  Cro.  S.  C.  3 化 
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as  an  attorney  in  the  sum  of  4L  that  before  the  avud. 
made,  he  gave  notice  of  this  demand  to  the  arbitralor, 
and  offered  to  make  it  appear  to  him,  and  prayed  that 
he  would  allow  him  that  in  the  award;  but  that  the 
arbitrator  made  his  award  a3  set  forth  by  the  plaintiff, 
without  any  allowance  made,  or  considerate^  had  of 
the  said  4/.  notwithstanding  the  notice  ；  but  it  was  held, 
that  this  was  no  objection  to  the  award,  because  the 
arbitrator  was  not  bound  to  make  the  allowance,  as  he 
might  consider  it  as  not  a  just  claim  ；  he  was  the  proper 
judge  whether  it  ought  to  be  allowed  or  not,  and  he  had 
given  his  judgment  by  ordering  general  releases.^ 

Where  the  reference  is  general  "of  all  matters  in 
difference  between  the  parties,"  yet  if  one  of  them 
•  omit  to  assert  any  particular  claim,  and  the  arbitrator 
of  course  make  his  award  without  considering  that  de- 
mand, the  party  is  not  bound  by  the  award  from  after- 
wards enforcing  the  claim  Emitted  by  a  suit  in  the  or- 
dinary courts. 

In  an  action  of  covenant  the  defendant,  among  other 
things,  pleaded  that  in  a  former  term  an  action  was 
brought  against  him  by  the  plaintiff  for  some  other 
matter,  on  which  "all  matters  iif  difference  between 
them"  had  been  referred  to  arbitration  ；  that  the  arbi- 
trator had  ordered  several  sums  to  be  paid  to  the 
plaintiff  by  the  defendant,  and  that  the  parties  should 
give  each  other  ^neral  releases  ；  and  that  the  de- 
fendant had  paid  the  money-,  and  that  general  releases 
were  given  ；  the  plaintiff  replied,  that  the  matters 
which  were  the  subject  of  the  present  action  were  not 


3  Birks  V.  Trippet,  1  Saund.  S3,  33 
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before  the  acbilnUor  ：  the  defendant  demurred  ；  and  after 
argument  Lord  Mansfield  said  the  only  question  was, 
whether  a  submission  of  all  matters  "  in  deference' '  was 
a  submission  of  matters  "no-  in  difference;"  and 
judgment  was  given  for  the  plaintiff/ 

In  a  subsequent  action  for  monej  had  and  received  ' 
by  the  defendant  to  the  use  of  the  plaintiff  for  eighteen 
ofredDutch  clover,  the  defendant  pleaded,  among 
other  things,  an  award;  the  plaintiff  replied  that  the 
subject  of  the  present  action  was  not  inchided  in  the 
matters  referred  ：  issue  being  joined  on  this,  a  trial  was 
had  before  Lord  Kenyon;  the  plaintiff  called  one  df 

laid  before  them,  and  that  consequently  they  had  not 
taken  it  into  their  consideration,  in  forming  their  awar4  ； 
objection  was  taken  to  thb  evidence  on  behalf  of  the 
defendant,  on  the  ground  that  the  submission  included 
" all  matters  in  difference;"  his  Lordship  thought,  he 
was  bound  by  the  terms  of  the  reference  to  reject  the 
witness  ；  and  non-suited  the  plaintiff;  an  application 
being  made  to  the  court  to  set  aside  the  non-tuk,  Mr* 
Justice  Buller  referred  to  the  case  immediately  pre- 
ceding as  having  decided  the  point;  a  new  trial  was 
had;  the  witness  was  admitted,  and  the  plaintiff  had  a 
verdict :  a  motion  was  made  to  have  this  verdict  set 
aside  iuid  a  new  trial  granted,  on  the  ground  that  the 
reference  being  of  "all  matters  in  difference,"  the 
award  was  conclusive  on  the  parties  as  to  all  causss  of 
action  subsisting  between  them  previously  to  the  sub- 

*  Goligfatlf  V.  JeilicoA,  Hil.  9   in  the  Notes. 
G,  3.  B.  R,  4  T^rm  Rep.  147 
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miMion.  The  court  hdd  there  was  no  colour  kft  Ae 
motion,  far  that  .the  plakitiflF  might  undoubtedly  dew 
that  the  subject  of  the  present  action  was  not  a  matter 
in  difference  between  him  and  the  defendant  at  the 
time  of  the  submission,  nor  was  referred  by  them  to  the 
^bhrators/ 

These  decisions  are  in  perfect  conformity  with  the 
rule  of  the  civil  law.* 

An  award  of  one  particular  thing,  for  the  ending  of 
a  hundred  matters  in  difference,  is  sufficient:  as,  \diere 
the  submission  was  of  all  matters  in  controversy,  and 
the  award,  taking  notice  of  several  matters,  ordered  the 
defendant  to  pay  to  the  plaintiff  four  pounds,  for  arrear** 
ages  of  rent,  and  towards  the  repair  of  the  house  ；  this 
Was  held  sufficient.^ 

In  the  case  of  a  submission  of  specific  subjects  of 
difference,  if  no  condition  be  annexed  that  the  award 
shall  be  made  "  of  and  concerning  the  premises,"  it  is 


without  considering  the  others.'  This,  however,  ap- 
pears to  be  a  hard  measure  of  justice,  unless  it  be  ac- 
companied with  the  qualification  allowed  in  the  case 


*  Ravce  v.  Farmer^  4  Term 
Mep.  146. 

6  De  rebus  controveraiisque 
omnibus  compromUsum  in  ar- 
bitnim  a  Lucio  Titio  et  Moevio 
Sempronio  factum  est,  scd  crrorc 
([usedam  species  in  petitionem  a 
Lucio  Titio  deducts  non  sunt, 
nec  arbiter  de  his  quicquam  pro- 
nunciavit :  qusesitum  est  an  spe- 
cies omisssQ  peti  podsint  ？  Re- 


spondi,  pcti  posse  nec  poenam  #x 

comproniisso  coimnkti  ；  quod 

si  maligne  hoc  feck,  petere  qin- 

dem  potest,  scd  pccnae  Bubjuga- 

bitur 一 Ff.  1.  4.  t.  8.  s.  43. 

， Hopper  V.  Hacker,  1  Keb. 
738.  1  Lev.  132,  133. 

«  8  Co.  98.  a.  M.  5  Jac.  Mid- 

dleton  V.  Weeks,  Rol.  Arb.  L. 

2. 3.  Diet.  prfMaynard.  2  Vcrti. 

100. 
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of  a  gpoeni  nibmkaion,  that  the  par^  vwy  netvifith- 
standing  the  award  bring  his  action  for  the  subject 
omittedL  And  indeed  thm  is  a  caiK  reported,  in  modem 
tiines,  which,  as&rasa  decision  at  msi  prim,  rqH>ited 
by  oae  whose  authcni^  is  not  the  most  req>ected  in 
Westminster  Hall,  cm,  be  cQnaidered  as  an  authori^, 
directly  contradicts  the  general  priiici|>le  here  laid 
down.  Q  This  was  an  actitm  of  ddyl,  on  a  bond  condi- 
tioned fbr  the  performance  of  an  "ward.  At  the  trial, 
the  Chief  Justice  is  reported  to  have  said,  that  the  ar - 
bitrators  were  bound  to  make  their  award  oa  all  matters 
between  the  parties  which  had  been  laid  before  them^ 
though  there  was  no  provisional  clause  of  "  iia  quod?. 
And  the  arbitrators  having  overlooked  some  matters 
that  had  been  laid  before  diem  in  the  present  case,  a 
venfict  was  given  for  the  defendant. 

As  it  is  of  several  particular  things,  says  Lord  Coke/ 
so  it  is  of  several  particular  persons,  and  therefore,  if 
two  oh  one  side  and  one  on  the  other  sobmit,  the  ar* 
bitrator  may  make  an  award  between  one  of  the  two  of 
the  one  part,  and  the  other  of  the  other  part,  and  it  will 
be  good.* 

Therefore  where  the  submission  was  bj  two  plain- 
餐 ffs  on  brie  side,  and  defendant  and  his  wife  of  the 
other,  of  all  matters  and  controversies  between  them, 
" or  any  of  them;"  the  award  was  held  good,  though 
nothing  was  awarded   concerning  the  defendant's 

0  King  y .  Hammerton,  2 Geo,  cited  Ptewd.  289.  1  Keb.  8«5, 
3.  1  Barnard.  K.  B.  316.  contra.  1  Lev.  140.  Bean  v. 

1  8  Co.  98.  a.  Ncwbiiiy,  16  C%r.  3.  B.  R. 
•  Vid.  2  R.  3.  18.  Brooke  AAj, 
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wife,  on  account  of  the  words,  "  between  them,  or  any 
of  them."  3 

So,  if  A  acd  B  on  one  side,  and  C  on  the  other,  sub*' 
mit  to  the  award  <rf  J.  S»of  all  matters  :between  themr 
J.  S.  may  make  an  award  of  any  matter  between  A  alone 
and  C，  for  the  submission  shall  be  taken  distribiitivelf; 
and  periiaps  there  was  no  matter  between  B  and  C, 、 

A  submission  of  all  matters  between  the  parties,  when 
there  are  more  than  one  on  one  side,  is  the  same  as  a 
submission  of  all  matters  between  the  parties,  or  either 
of  them  ；  and  therefore,  on  such  a  submission^  an  award 
of  a  sum  to  be  4>aid  by  one  of  the  two  to  the  single 
party  is  good;  though  it  ，as  objected,  that  the  sub- 
mission must  be  understood  of  j oint  demands,  and  that 
therefore,  an  award  of  a  separate  debt  was  not  widim  it. 

But  if,  in  such  case,  it  appear  in  the  submission, 
that  there  were  differences  between  the  person  on  one 
side,  and  all  the  parties  on  the  other,  and  the  sub- 
mission be  IHlhthe  provisional  clause,  the  award  must 
comprehend  all  the  parties,  because  the  si^bmission  is 
Ufider  a  condition  that  h  shall  do  so. 

This  distinction,  "  with  respect  to  the  -submission 
being  conditional  or  not,"  is  said  not  to  hold  in  the  case 
of  a  reference  by  a  rule  by  consent  of  parties  in  ^  coui^ 
of  equity;  for  there,  it  is  said,  unless  the  award  com-, 
prehend  all  matters  referred,  it  will  be  set  aside,  as  not 
being  a  determination  pursuant  to  the  terms  of  refe- 

« Hardies  399.        *  lift,  Comyns  547.  • 

4  Arnold  v.  Pole,  Rol.  Arb.  D.  •  Harris  v.  Pa^nfer,  RoL  Arb, 

5.  Carter  v.  Carter,  1  Vem.  259.  O.  8,  cited  Lutw.  1636. 
, Althelstone  v.  Moone  ctWil- 
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rence,^  Perhaps  something  like  a  reason  may  be  given 
for  this  apparent  difference  in  the  doctrine  held  on  the 
two  different  sides  of  the  hall. 一 And  perhaps  the  dif- 
ference is  more  in  appearance  than  in  reality. 一 In  the 
conditions  of  submission  bonds,  though  there  may  in 
feet  be  but  one  subject  of  dispute  between  the  parties, 
yet  a  great  variety  of  general  and  comprehensive  words 
is  frequently  inserted,  which  would,  if  in  fact  there 
were  ever  so  many  subjects  referred,  include  them  all; 
bat  the  insertion  of  which  does  not  imply  the  existence 
of  more  than  one.  The  courts  of  law,  therefore,  do 
Vsely  in  imposing,  on  the  party  objecting  to  the  award 
fof  this  cau9C,  the  burthen  of  shewing  that  in  fact  a 
greater  number  of  things  were  laid  before  the  arbitrator 
than  he  has  determined :  but  when  a  reference  is  by 
rule  of  a  court  of  equity,  a  greater  preciseness  is  pro- 
bably observed  in  the  description  of  the  subjects  refer- 
red, and,  by  omitting  to  decide  on  any  one  in  particu- 
lar, the  arbitrator  does  not  fulfil  the  intention  of  the 
court,  which  is  to  have  as  final  a  determination  by  his 
award  as  wx>uld  have  been  made  by  a  decree. 

Or  if  the  rule  be  drawn  up  in  general  terms,  it  can- 
not be  less  necessary  in  a  court  of  equity  than  in  a 
court  of  law,  for  the  party  objecting  to  the  award,  be- 
cause it  is  less  comprehensive  than  it  ought  to  have 
been,  to  shew  accurately  that  something  was  in  reality 
in  dispute  which  is  not  comprehended  in  the  award. 

If  an  award  be  of  any  thing  which  is 
against  law,  it  is  void,  and  the  parties  not 
bound  to  perform  it.  As  by  the  Roman  Law. 
law  no  penalty  was  incurred  by  non  per- 

T  Rkje  V.  Petit,  1  Ca.  Ch.  186.       •  19  £.  ••  1.  Roi.  Aib.  O. 
Colwel  V.  Child,  Id.  87. 

2C 
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Ibrmance  of  any  t^ng  awarded  which  was  dishonour* 

And  it  was  once  held,  that  an  award  of  a  recom* 
pence  far  an  injury,  for  which  no  damages  are  recover- 
able at  law*  was  void :  thus  an  award,  "  that  the  defend- 
ant should  pay  the  costs 4>f  a  suit,  instituted  agidnst  him 
for  words,"  was  held  to  be  void,  if  the  words  were  not 
actionable  ；  ,and  for  that  reason  it  was  adjudged,  that 
the  words  ought  to  appear  in  the  award,  that  the  court 
might  determine  whether  they  were  actionable  or  not} 

But  this  has  since  been  denied  to  be  law,  and  it  has 
been  held,  that  tbe  plaintiff  is  not  bound  to  shew  th^ 
there  was  cause  of  action,  that  being  left  to  the  arbitra- 
tors to  determine  who  have  power  to  award  damages, 
though,  iit  -point  of  law,  there  was  no  cause  of  action, 
because  the  parties  have  made  the  arbitrators  their 
judges-*  (ArJ 

An  award  of  a  thuig  which  is  not  physi- 
^Tniti^im        or  mortily  ia  the  power  of  the  party 
fioisikie,     to  perforn^,  is  void  ；  as  tihat  he  shall  deliver 
up  a  deed  which  is  in  the  custo^  or  power 
of  a  person  over  whom  he  has  no  control;  *  that  be 
shall  procure  a  stranger  to  be  bound  with  him  for  the 


9  Non  debent  autem  obtempe-  «  Hanson  v.  LWenedge,  2  W. 
rare  tkigatoveft,  si  arbiter  aliquid  and  Maiy.  2  Vent.  343.  [Totiie 
non  honestum  jusaerit.  Ff.  1.  4.  same  point  expre^ly  Shephafd 
t.  8.  ».2l.n.  7.  V.  Watrous,  3  New  York  T.  Re- 

i.Vid.  1  Sid.  12.  pom,  166.] 

>  13  Mod.  585. 

(*)  But  when  the  plaintiff's  demand  is  founded  upon  an  unUmffiU 
contract,  and  the  referees  under  a  rale  of  court  award  it  to  him,  the 

court 
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payment  of  a  sum  of  money;  for  he  otonot  con^l  a 
stranger  to  be  bound  for  him :  or  that  he  shall  procure 
the  justices  of  the  Common  Pleas  to  sit,  in  order  that 

court  will  set  the  award  aside.  This  appears  from  the  following  case 
decided  in  the  Supreme  Court  of  Pennsylvania. 

To  a  report  of  referees  finding  for  tke  plaintiff  the  sum  of 
30,708  doUara,  the  defendant  filed  this  exception, "  That  the  balance 
reported  to  be  due  to  the  plaintifr,  arose  from  a  «eri«a  of  unlawful 
transactions,  in  violation  of  the  acts  of  Congress,  inspecting  the 
registering  of  vessels,  and  the  duties  on  tonnage  and  impost  ；  and 
consequently  no  court  of  justice  could  lend  its  aid  to  enforce  the 
recovery.**  The  Ikcts  were  these  ：  The  defendant,  an  oMen^  deposited 
very  large  funds  in  the  handjs  of  a  company  of  which  the  plainti^' 
was  surviving  partner;  and,  in  consideration  thereof,  and  of  com-* 
missions  for  services,  they  undertook  to  purchase  vessels  and  car- 
goes for  him  in  their  own  names,  and  in  like  manner  to  import  the 
return  ca]*goe».  They  fulfilled  their  agreement,  purchased  a  vessel 
for  ldm，  and  procured  it  to  be  registered  in  their  own  naiiies  as  the 
property  of  American  citizens  ；  in  which  vessel  a  cargo  belonging 
to  the  defendant  was  imported  and  entered  as  their  property.  From 
the  accounts  and  correspondence  produced  to  the  referees  and  in 
court,  it  appeared  that  the  balance  resulted  from  these  illicit  transac- 
dans;  and  that  the  sum  reported  for  the  plaintiff  was  about  the  amount 
of  commissions,  and  interest  upon  occasional  advances.  The  effect 
of  the  transactions  was  to  defraud  the  United  States  of  foreign  ton- 
nage, and  of  alien  duties.  By  the  dourt,  "  The  positive  provisions  of 
the  laws  of  the  United  States,  respecting  American  registered  tcs- 
aels,  the  naUonal  policy  dfour  navigation  system,  good  faith  towards 
the  belligerent  powers,  and  the  very  foundations  of  morality,  have 
been  violated  in  the  course  of  the  transaction  now  exhibited  to  us. 
The  act  of  the  court  is  necessary  to  give  effect  to  the  report  of  the 
referees  ；  but  no  court  of  justice  of  the  United  States  can  lend  its  aid 
at  any  time  or  in  any  degree  to  recover  a  debt  originating  in  a 
sooit^e  so  forbidden,  so  foul,  and  so  pernicious.'*  Report  set  aside. 
Mdybin  v.  Coulon.  4  DntL  298.  • 
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be  may  levy  a  fine;  *  or  that  he  shall  procure  tjiie  loni 
of  a  manor  to  grant  a  copyhold,  or  a  stranger  to  make 
a  release  or  confirmation  of  an  estate  ；  •  or  to  pay  a  sum 
of  money  at  a  day  which  was  past  at  the  time  of  the 
award;*  but  in  this  case  he  ought  to  pay  the  money, 
the  payment  being  the  essence  of  the  award,  and  not 
the  payment  on  a  particular  day :  that  he  shall  enter 
into  an  obligation  to  the  other  imme^tely  after  the 
award;  for  some  time  is  necessary.^  Yet  perhaps  at  the 
present  day  "immediately"  would  be  construed  "  with- 
in a  reasonable  time."  An  award,  however,  that  the 
one  party  shall  infeoff  the  other  in  an  acre  of  land,  and 
immediately  after  deliver  up  the  title  deeds  ；  or  enter  into 
a  bond,  and  immediately  after  pay  the  money,  would 
be  good,  because  neither  of  them  is  impossible.^ 

But  an  award,  that  the  defendant  shall  be  bound  with 
sureties,  such  as  the  plaintiff  shall  approve,  is  Void;  for 
it  may  be  impossible  to  force  the  approbation  of  the 
plaintiff? 

So,  we  are  told,  an  award  is  void  which  orders  the 
party  to  do  something  which  has  been  already  done,  or 
which,  if  it  were  done,  would  not  be  effectual  to  answer 
the  purpose  intended :  as  if  it  be  awarded,  that  A  shall 
release  to  B  the  surety  of  the  peace  which  he  has  against 
him  in  the  King's  Bench,  when,  in  fact,  before  that,  B 
has  purchased  a  supersedeas  out  of  Chancery,  directed 
to  the  justices  to  discharge  the  sureties  in  the  King's 


*  19  Ed.  41.  1.  Rol.  Arb.  F.  2. 
3.  4. . 

•  38  It.  6.  Mo.  3.  pi.  3. 
«8Ed.  4.21.  Rol.  B.  17. 


7  18  Ed. 4.  l.Rol.  Arb. £.11.1. 
«  18.  Ed.  4.  21.  RoL  Arb.  £. 
II.  2. 
»  3  Mod.  272,  273. 
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Bendi,  becniie  he  had  firand  sureties  in  Chancery,  and 
the  justices  have  accordingly  discharged  theih. 一 Or  if 
k  be  awarded,  that  he  shall  release  his  suit  against  B, 
when  in  fact  he  had  no  suit  against  him;  or  that  he 
shall  rdease  all  his  right  in  a  certain  manor,  when  in 
&ct  there  is  no  such  manor,  or  he  has  no  right  in  it? 

And  in  general,  in  this  respect,  a  distinction  is  made 
between  the  case  of  a  bond,  and  that  of  an  award;  for 
if  a  man  bind  himself  to  do  a  thing  which  it  is  not  in  his 
power  to  do,  it  is  reckoned  hb  own  foUy,  and  he  forfeits 
hi^  bond  by  ncm  performance:  but  the  du^  of  an  arbi- 
trator is  to  judge  reason^ly  and  impaxtiaily  between 
the  partks,  and  he  departs  from  that  principle,  when  he 
orders  any  thing  which  it  is  not  physically  or  morally  in 
the  power  of  the  parties  to  do? 

But  it  is  no  objection  to  the  award,  that  it  is  difficult 
for  the  party  to  perform  it,  from  the  accidental  narrow- 
ness of  his  circumstances;  as  if  it  be  to  pay  20/.  when 
he  is  not  worth  a  groat,  or  to  give  20  tons  of  wine  when 
he  has  not  one/ 

And,  if  the  party's  doing  that  which  is  awarded  will 
have  we^ht  with  the  court  to  give  effect  to  it,  he  ought 
to  do  it;  as  in  the  case  of  releasing  the  other  from 
sureties  of  the  peace,  where  he  is  bound  to  keep  the 
peace  towards  the  releasor  and  all  the  king's  subjects; 
though,  by  his  release,  he  cannot  discharge  the  party 
so  bound,  because  every  subject  has  an  interest  in  the 
recognizance :  *  yet  he  ought  to  release,  because  his 

1  21  Ed.  4.  38.  39.  Br.  Arb.  ^Id.  ibid.  cont.  18  Ed.  4.  I 

40.  Rol.  Arb.  E.  11.  2.  F.  2. 

«  19  Ed.  4.  1.  Rol.  Arb.  F.  2.  4  31  £d.  4.  40,  41. 
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lekase  datwsx  to  the  comt  will  be  an  iaduoement  to 
them  to  discharge  the  recognizance.' 

In  the  case,  too,  of  an  award  that  one  o£  the  parties 
shall  procure  a  stranger  to  do  a  thing,  a  distkidion  is 
taken  between  the  case,  where  he  has  no  power  over  the 
stranger  to  compel  him,  and  that  where  he  has  power, 
dther  by  the  common  law,  or  by  bill  in  equity.  In  the 
fbrater  case  the  award  b  void,  for  so  much  as  concerns 
the  8trai^;er.  Intiic  latter  k  is  .good;  as  if  a  stranger  to 
die  submission  be  setted  to  the  use  of  one  of  the  parties, 
and  the  arbitrator  awards  tihat  tlie  latlcr  gfaaU  cause  the 
feoffee  to  uses  to  give  a  release  to  the  other  whp  is  in 
possession;  tUs  is  good,  because  the  cestuy  que  use  has 
such  interest  and  power  over  the  feoffbe,  that  by  sub- 
poena out  of  Chancery  he  <:an  compel  hhn  to  rdease. 

So,  if  it  be  awarded  tbat  one  shall  pay 裏 sum  of 
money  to  llie  odior,  and  that  in  consideration  of  that 
he  shall  acquit  ham  of  a  bond  in  which  they  are  bodi 
bound  to  a  third  person;  here,  though  a  third  person 
be  in  some  measure  to  concur,  yet  it  is  held^  that  tbe 
award  is  good;  for  if  the  praalt^  of  the  bond  be  not 
incurred,  he  mxf  discharge  the  principal  sam  at  tiie 
day;  if  the  penalty  be  forfeited,  he  may  pay,  and  com- 
pel  the  obligee  in  equity  to  deUver  up  the  bond.' 
The  8ani€  observation  applies  to  an  awani  that  one  of 
the  parties  shall  diacharge  the  other  of  his  undertaking 

•  2  Hawk.  Leach.  257.  Qux.  ，  Darsey  y.  Clipsham,  March, 
et  vid.  as  to  the  release  of  sure-  18.  1  Rol.  Aib.  page  348.  Ji.  1 1. 
ties  of  the  peace,  Jenk.  136.  vid.  ante  page. 

•  17  Ed,  4.5.b.  Rol.  Arb.  F.  1 , 
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to  pay  a  debt  to  a  third  person.*  On  the  same  principle, 
it  is  said,  that,  admitting  no  objection  will  hold  to  an 
award  of  a  discontinuance,  or  of  a  nonsuit,  on  account 
of  its  not  being  final,  siich  an  award  is  good  ；  though 
there  must  be  an  act  of  the  court,  for  it  is  in  the  power 
of  the  par^,  says  RoUe,  to  make  de&ult,  or  to  deny 

Um  he  ream.  As  an  award  must  not  be  of  a  thing  im- 
possible,  so  neither  must  it  be  of  a  thing 
unreasixiable.  Therefore,  an  award,  that  the  one  party 
shall  metvt  the  other  for  any  period  of  time,  is  void  ； 
for  it  is  unreasonid^,  as  beirig  contrary  to  the  first 
principles  of  civil  liberty^*  On  the  same  principle,  an 
amurd  k  void  which  orders  the  party  to  do  a  thing,  in 
the  performance  of  which  he  may  subject  himself  to 
an  action  from  another:  thus,  in  the  times  of  ancient 
nicety,  an  award  was  considered  as  vwdi  which  ordered 
the  party  ta  pay  money  "  in"  the  house  of  a  stnmger^ 
because  he  could  not  enter  the  house  o#a  stranger 
widiout  comnutting  a  trespass.  But,  that  he  should 
pay  the  money  "  at"  or  "aear**  the  house,  was  heki 
good)  because  he  might  go  to  house  without  en- 
tering h  and  committing  a  tresfmss:,  unless  the  own» 
<tf  the  house  has  land  adjoining  to  it,  so  that  the  party 
cannot  cone  to  the  bouse  widiout  trespassing  on  tlie 
laad»  &r  tlien  the  award  was  coMidered  as  roid.^  But 

•  Becket  v.  Taylor,  1  Mod.  9.  ton,  2  Bulst.  39.  Anon.  I  Kcb. 
9R«4.  Arfo.  F.5.  6.  92.  Rol.  Arb.  F.  10.  1  RoL 
1  9  £•  4.      RoK  Alb.  B.  13.  Bep.  6« 

*  RoL  Arb.  £.  3.  where  many  «  Tavemcr  Skingley,  RoL 
cases  are  cited.  Uiiaey  v.  Ash-  Arb.  E.  3. 
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even  in  those  times,  if  the  house  at  which  the  payment 
was  to  be  made  was  a  common  inn,  the  award  was 
considered  more  favourably.*  And  now  an  award'  to 
pay  at  or  in  the  house  receives  the  same  construction, 
'and  is  taken  to  imply  a  licence  to  go  to  the  house  ；  • 
especially,  if  it  be  in  the  house  of  the  arbitrator  him* 
self,  for  there  a  licence  shall  be  presumed.  Or  at  least 
the  party  may  pay  at  the  door  of  the  house,  if  he 
cannot  obtain  permission  of  the  master  to  pay  it  in  the 
house.7  It  is  on  the  principle  of  being  unreasonable, 
that  an  award,  "  that  one  of  the  parties  shall  pay  only 
part  of  a  debt  due,"  has  been  considered  as  void,  if  it 
appeared  on  the  face  of  the  award  that  more  w^s  really 
due.a  But  where  it  does  not  appear  by  the  award  that 
a  larger  sum  is  really  due,  but  that  it  is  only  in  de- 
mand, an  award  of  a  less  sum  is  good.  And  if  the  sub- 
mission be  of  all  matters  in  difference,  thou|^  the  ar* 
bitrator  do  not  directly  take  notice  of  any  other  matter 
but  the  demftod  of  the  larger  sum,  it  shall  be  presumed, 
in  support  of  the  award,  that  the  arbitrator  saw,  upon 
the  whole,  that  nothing  more  was  due  than  he  has 
given.  Thus,  where  to  debt  on  bond  for  performance 
of  an  award,  the  defendant  pleaded '"  no  award  made;" 
and  the  plaintiff  in  reply  set  forth  an  award,  in  which 
the  arbitrators  took  notice  of  72/.  being  in  controversy 
for  rent  due,  and  awarded  50/.  in  full  satisfaction  and 
general  releases  to  be  given :  but  it  did  not  appear  by 

<  S.  C.  Cro.  Car.  226.  f  Holland  v.  Helwis,  3  Lev.  153. 

«  Alley  V.  Cox,  27  Car.  2.  ^  «  Cont.  45  Ed.  3.  16.  where  it 

Kcb.  479.  is  by  simple  contract.  Br.  44.  b. 

«  Frecm.  205.  9cc.  Rol.  Arb.  J.  4. 
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the  awurd  iiiat  any  otiier  n[mtter  had  been  in  controvert 
sy,  though  the  sobmisskm  was  general,  the  court  were 
of  opinion  that  the  amffd  was  good;  and  further  re. 
marked,  that  it  wa3  singular  the  objection  should  come 
fromthe  delbidant,ia.who6e  favour  the  award  was;  for 
by  bis  objecticm  he  insisted  on  paying  72/.  iiytead  of 
50/.  The  strength  of  the  objection,  however,  must  have 
been,  that  the  award  for  a  lessWum  was  void,  because 
payment  of  the  less  sum  in  pursuance  of  it,  if  the  awanl 
was  not  good,  would  not  he  a  bar  to  the  plaintiff  in  ano- 
ther  action  for  the  original  debt, 

Onthe  same  principle,  of  being  unjust  and  unreason* 
able,  it  has  been  held,  that,  where  the  qu&tion  in  dis- 
pute was  ^  taking  away  of  the  plaintiff's  goods,  an 
award,  "  that  he  should  have  part  of  them  returned, 
and  tfaali  the  defendant  should  netain  Ac  rest,"  is  void.* 
But  if  it  had  appeared  that  there  was  a  dilute  about 
the  pf<^>eity  of  the  goods,  an  award  "  that  die  plakitift 
shduM  have  part,  and  the  defencbmt  should  retain  the 
rest,"  might  have  been  stn^ained;  for  then  it  must  hare 
becQ  understood,  that  the  arbitrator  adju^^ed  the  pro* 
pertf  of  jso  i^ch  as  he '  onkred  to  be  retained,  to  hanre 
been  in  the  defendaiit.  • 

Aii  awsrd  must  not  be  of  a  thii^  whicli 
is  merely  nugatory^  without  any  advantage  ^^JUt^' 
to  the  parties;  therefore  an  award  that  me 集 
of  tiiem  shall  go  to  Rome,  or  to  St.  Paul's,  is  void,  for 
it  can  be  of  no  service  to  the  other.*  So  if  a  man  and 

•  Godfrey  v.  Godfrey,  2  Mod.    44.  b.  Acc.  Rol.  Arb.  J.  5.. 
304.  £d.  4.  44.  Rol.  Arb.  J.  1 U 

4  Com.  M.  45  E.  3.  \$.  Br. 
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woman  submit  to  arbitration,  and  it  be  awarded  that 
they  shall  intmnarry,  this  is  not  bkidiiig;  for  one  rea- 
son, among  others,  that  it  cannot  be  pr^umed  to  be 
advantageous  to  thrai?  So  it  is  not  a  good  award  tbtt 
one  shall  give  a  release  to  the  other  of  land  in  satisfibc- 
tion  of  IP  action^  if  he  to  whom  the  rdeaaie  is  to  be 
made  has  nothing  in  the  land  at  the  time,  for  that  can 
be  of  no  service  to  hi^*»— But,  in  such  a  case,  if  he  to 
whom  the  idease  is  to  be  made  be  seised  of  the  Jandi 
such  an  award  will  be  good,  though  he  who  is.to  git^ 
the  release  has  no  right  in  it;  for  it  is  an  advantage  to 
liavc  such  a  releaise,  to  bar  liie  releasor  if  he  should  af 嘗 
terwurds  pitftend  to  have  title  to  the  land.  So,  if  before 
submission,  one  of  tte  parties  had  executed  a  release 
nuuk  in  &vour  of  the  odier,  but  had  retained  it  in  his 
own  hands,  and  tfaen^  on  submission  of  all  mfatiers,  ^ 


evidences,  concerning  the  land,  in  satisfaction ,  of  a  cer- 
tain action;  if  he  Imd  not  delivered  the  release,  this 
would  have  been  a  breaeh  of  the  awards  the  award  is 
good,  though  it  be  onty  to  give  the  party  his  own  evi- 
dtti€9es,  .itbexii^  an  advantage  to  him  to  hiKve  them  widi- 
ottt  an  action/ 

Mutual  releases  lure  advantageous,  and  therefore  an 
atrard  of  them  is  good$  and  the  condition  of  a  bond  to 
stand  to  aA  award  will  be  broken,  by  not  giving  Aem, 
tbaugh  there  be  no  other  means  of  compdling  petfor- 
xiuince  than  by  an.  action  on  the  bond.* 

3  Id,  ibid,  et  RoL  Arb.  J.  10.    10，  11，  12,  13,  15. 
<  Vid.  all  thcte  points  adjudg-      « Id.  ibid,  et  vid.  Freem.  52. 
ed,  9  £.  4. 44.  a.  b.  Rol.  Arb.  J. 


3Xe  Award  or  Un^imge.  1Q3 

But  the  courts  fom&Aj  went  fivdwr  than  mtxAy  to 
require  that  an  award  sbould  be  advaiiti^;eoiisi  theyi^ 
quired  that  k  ahouU  give  mnething  which  appeared 
expressty  to  be  a  recompence  to  the  plaintiff  against 
whom  it  was  jdeaded.  On  this,  principle,  it  is  held  in 
mai^  places/  tiokat  an  award  that  each  party  diaU  fc 
quit  against  the  other  of  the  trespasses  commixed  qb 
one  another,  because  these  trespasses  tvere  equal,  ia 
not  a  bar  to  an  action  by  one  of  tbem'  for  the  original 
trespasses,  beouise,  sa^  the  boGi^s,  one  must  have  a 
recompence.  In  other  places/  faoirever,  such  an  aiwd 
is  heM  to  be  gwd,  as  indeed  seems  no  ndamxal 
objection  to  it  On  the  principle  of  a  recompence  baon^ 
necessary,  an  award  ^*  that  the  {dainttff  shdl  ha，e  Ids 
goods  again,  which  had  been  taken  by  the  defendant' 
♦t  is  said,  is  not  good,  because  it  gives  no  satisftictiQ^ 
for  &e  taking  and  detentioit;^  but,  that  if  it  be  diickll 
that  they  shall  be  carried  to  such  a  place  at  the  expenee 
of  the  defendant^  this  is  a  aaidsfitcdcm:  it  is,  however, 
no  more  a  recompence  for  the  takii^  and  detefttkm^ 
than  the  award  wkhout  the  additkn  trf  this  ckttse. 

Even  in  those  times  it  was  allowed,  that  an  aivanlf 
that  whereat  each  is  hkl^ted  to  the  other  hi  409.  the 
cme  shaH  go  quit  against  tbe  odier  is  good,  because  it 
is  a  sufficient  satis&ction. 


•  43  Ed.  3. 38.b.  29.a.  Brooke, 
44.  b.  Rol.  Arb.  J.  1.  31  H.  6. 
22  H.  6.  39  a.  9  Ed.  4.  44.  Fhbt. 
Sl.b. 

»  10  H.  6.  14.  Br.  43.  19  Ect  6， 
4,  8，  Br.  38.  Rol.  Arb.  J.  7. 


•  13  H.  7.  14,  15.  Vid.  45 
Ed.  3.  16.  Rol.  Arb.  J.  3.  Br. 


»  19  R.     S7.  b.  Rd，  JS^,  i. 
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iekase  diewn  to  the  court  will  be  an  iadnoement  to 
them  to  discharge  the  reoognizanoe,  * 

In  the  case,  too,  of  an  award  that  one  oS  the  parties 
shall  procure  a  stranger  to  do  a  thing,  a  distincti<m  is 
taken  between  the  case,  where  he  has  no  power  over  die 
stranger  to  compel  him,  and  that  whete  he  has  power, 
either  by  the  conxmon  law,  or  by  bill  in  equity.  In  the 
fbrnier  case  the  award  is  void,  for  so  much  as  concems 
the  strai^;er.  Intiie  latter  k  is  .good;  as  if  a  stranger  to 
die  submission  be  seifted  to  the  use  of  one  of  liieparties, 
and  the  arbitrator  award,  tihat  tlie  latlcr  shall  cause  the 
feoffee  to  uses  to  ^vc  a  release  to  the  other  whp  is  in 
possession;  tins  is  good,  becaase  the  cesfuy  que  use  has 
such  interest  and  power  over  the  feoffbe,  that  by  sub- 
poena out  of  Chancery  he  <an  oompel  him  to  reloiae/ 

So,  if  it  be  awaided  tbat  one  shidl  pay 裏 sum  of 
money  to  llie  other,  and  that  in  conakieraticm  of  thai; 
he  shall  acquk  him  of  a  bond  in  which  they  are  both 
boond  to  a  third  person;  here,  though  a  tfaisrd  person 
be  in  some  measure  to  concur,  yet  it  is  hdd^  that  the 
award  is  good;  for  if  the  penalty  of  the  bond  be  not 


incurred,  he  majr  disehai^  the  principal  sam  at  the 
day;  if  the  penalty  be  forfeited,  he  may  pay,  and  oonu 
pel  the  obligee  in  equkjr  to  deUver  up  the  bond.' 
The  8ani€  obaervation  ai^es  to  an  awBfd  tfast  one  of 
the  parties  shall  discharge  the  other  of  his  undertaking 

»  2  Hawk.  Leach.  257.  Qux.  ，  Darsej  y.  Clipsham,  March, 

et  vid.  as  to  the  release  of  sure-  1 8.  1  RoL  Arb.  page  348. 11. 

ties  of     peace,  Jenk.  136.  vid.  ante  page. 

•  17  Ed,  4. 5.  b.  Rol.  Arb.  F.  1. 
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that  the  defendant  'shquld  enter  into  a  bond  to  the 
plaintiff,  that  the  plaintiff  and  his  wife  should  enjoy  the 
land  ；  this  was  held  to  be  void,  because  the  arbitrator 
kadftxed  no  certain  sum  for  the  pendlt^  of  the  bond; 
and  there  was  no  means  by  which  the  sum  could  be  as- 
certained ； for  it  was  held,  that  this  did  not  resemble  tlie 
case  of  ^covenant  by  the  party  himself,  to  enter  into  a 
bond  for  the  enjoyment  of  land,  in  which,  if  no  sum  be 
expressed  in  the  covenant,  it  is  implied  that  the  penal- 
ty shall  be  equal  to  the  amount  of  the  land. 

Two  submitted  all  matters  in  controversy  between 
them,  and  it  was.  awarded  that  the  one  should  pny  to 
J.  S.  the  one  half,  and  the  other  the  other  half  of  a  cer， 
tun  debt  due  to  J.  S.  by  two  strangers,  who  were  bound 
to  J.  S.  at  the  request  of  the  two  stibmittants  ；  though 
the  sum  m  which  the  two  strangers  were  bound  was 
averred  m  the  plea  in  this  award  was  pleaded, 

yet  two  justices  ^idnst  one^  held  Ae  award  was  bad, 
f<Mr  uncertainty  in  not  having'  mentumed  the  sum*  But 
one^  of  the  two  thought  that  this  might  have  been  aid- 
ed, by  an  averment  that  the  two  strangers^  were  bound 
to  J.  S.  m  no  other  oblation  but  this, 

Thesubmlsuon  was  "  of  all  cfmtjroversics  concernh^ 
the  right,  title,  and  possession  of  200  acres,  of  land, 
catted  KeUtame  Linge;  it  was  awarded,  that  in  the 

«  Samon'a  case.  5  Co.  77, 78.  Montague  e  contra. 

RoK  Arb.  Q.  1.  4.  Cro.  El.  432.  «  Houghton.  •  • 

pL  40.  Mo.  359.  pL  489.  。  Gray  v. Gray,  Rol.  Arb.  Q.  3、 

， Doderidge  and  Houghton^  3.  Cro.  Jac  535.  GWli.  575. 
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waste  lands  of  the  viU  of  Kebtorae',  the  one  ^ould  have 
the  brakes  growing  there  during  his  life,  paying  to  the 
other  2s.  per  annum,  but  in  the  award  no  name  was 
given  to  the  land  where  the  brakes  grew;  and  for  this 
reason  the  award  was  held  to  be  void  for  uncertainty, 
nor  would  the  court  admit  the  aid  of  an  averment,  that 
the  land  where  the  brakes  grew  "  was  the  atid  land 
called  Kelstorne  Linge  in  the  submission,  and  no  other 
nor  diverse : "  because  they  said  they  could  not  expound 
the  intent  of  the  arbitrators.* 

The  condition  of  a  bond  being  to  perform  the  award 
of  J.  S.  made  between  A;  and  B.  of  all  conti-oversiesand 
demands  between  th6m,  it  was  awarded,  "  of  and.con- 
ceming  the  premises,"  that  A.  should  permU  B.  to 
enjoy  certain  leases  of  certain  lands  then  in  his  posses*' 
sion,  which  were  the  land^  of  W.  S.  and  then  the  in' 
heritance  of  A.— B.  paying  the  rents,  and  performing 
the  covenants  in  the  leases,  and  that  B,  should  pay  the 
drrears  df  rent  dtie  to  A.  after  his  parchase:  notwith- 
standing an  averment  that  there  were  two  shillings  of 
the  arrears  of  rent  then  due,  the  award,  as  to  tiie  pay- 
ment of  the  aireard,  was  held  void  for  uncertainty, 
becsiuse  it  did  not  appear  by  the  award,  at  what  time 
after  the  purchase,  the  rent  became  due;  for  that  B, 
the  lessee,  could  not  know  at  what  time  A.  the  plaintii^ 
purchased  the  reversion  of  W.  S  nor  had  he  any  means 
of  knowings  it^  unless^  A.  or  W,  S.  would  inform  hiin, 
which  he  could  not  compel  them  to  do-* 

Perhaps,  in  the  three  last  i^aaes,  the  courts  a^^ar 
to  have  been  abundantly  nice  ；  the  same  observation 

1  D,  8  £1.  243. 52.  per  curiam.  «  Massey  Aubrey, after  vcr- 
RoL  Alb.  Q.5.  diet  for  the  piaintiff*  RoLAit).Q.9. 
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does  not  ^fp\y  in  an  equal  degree  to  some  of  those 
yrladx  follow.  # 

To  an  acti<m  on  the  case  for  the  vajue  of  a  quantity 
of  malt,  the  defendant  pleaded  a  submission  to  arbitra* 
tioDj  and  an  award  that  he  should  pay  to  the  plaintiff  so 
qiuch  for  each  quarter  as  a  quarter  of  malt  was  then  SQld 
for;  the  award  was  held  to  be  void  for  uncertainty,  be* 
cause  it  was  not  mentioned  in  what  place  the  price  \yas 
to  be  taken,  and  perh^  in  one  market  it  might  be  sol4 
for  a  greater  price  than  in  another.^ 

An  award,  "  that  the  defendajnt  shall  d€;Uver  certain 
goods  particularly  named,  and  three  boxes,  and  several 
,book3,  without  naming  the  books,"  is  liable  to  the  same 
dbjection  of  uncertainty :  the  books  should  have  been 
pioticularly  described,  unless  it  had  been  said  that  the 
books  were  within  the  boxes,  by  which  they  would  have 
been  sufficiently  ascertained/  So,  an  award,  "  that  on& 
of  the  parties  shall  deliver  up  to  the  other  a  certain  wri- 
tflig  obligatory,  or  a  certain  bill  obligatoiy  which  he 
had  before,"  is  altogether  uncertain,  for  it  does  not  say 
of  what  sum,  nor  of  what  penalty  the  bond  is, 歸 frf 
whom  it  was  obtained.'    ,  • 

Tliesaine  thi|ig  has  been  said  of  an  award  "  that  one 
of  the  parties  should  give  security  for  the  paymc^nt  of 纖 
sum  of  money,"  either  in  one^groas  sum^  or  at  di&rent 
specific  thnes,  or  annusAjr  for  life;  becaime^  it, is 
be  caraiat  tell  what  kind  of  secUHty  is  meant^  whether 
bjr  bond  otherwise/ 

Raym.  124. 

•  Duport  V.  Wildgoo$e, ， 
Bulstr.  260.  Thynne  Rig^» 
Cro.  Jac.  3 14.  Taping  v.  Smitht 
2  Str.  1024. 


5  Hum      Bambndge,  Rol. 

Aii>.Q.  r. 

^Cocfcson     Ogle,  13  W.  3. 
Lutw.  550. 
^  Bedam  v.  Clerkson,  1  Ld. 
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nksvse  shewn  to  ^  court  will  be  an  ladnoemait  to 
tl^em  to  discharge  the  reoognizance/ 

In  the  case,  too,  of  an  award  that  one  o£  the  parties 
shall  procure  a  sttranger  to  do  a  thing,  a  distinctiaii  is 
taken  between  the  case,  where  he  has  no  power  over 
stranger  to  compel  him,  and  that  where  he  has  power, 
either  by  the  comtnon  law,  or  by  bill  in  equity.  In  the 
fbrnier  case  the  award  is  void,  for  so  imichas  concerns 
the  strainer.  In  the  httar  k  is  .good;  as  if  a  stranger  to 
die  submission  be  sehed  to  the  use  of  one  of  liie  partia, 
and  the  arbitrator  aivard^  tihat  the  latter  gfaaU  cause  the 
feoffee  to  uses  to  give  a  release  to  the  other  whp  is  in 
possession;  tins  is  good,  because  the  cestuy  que  use  has 
such  interest  and  power  over  the  feoffbe,  that  by  sub- 
poena  out  of  Chancery  he  <:an  csompd  him  to  release.^ 


So,  if  it  be  awarded  tbat  one  shull  pay 裏 sum  of 
money  to  llie  other,  and  that  in  considoiation  of  that 
he  shall  acquk  him  of  a  bond  in  which  they  are  bodi 
boond  to  a  third  person;  here,  though  a  third  person 
be  in  some  measure  to  concur,  yet  it  is  held^  that  the 
award  is  good;  for  if  the  penal^  of  the  bond  be  not 
incurred,  he  nuqr  diseharge  the  principal  sum  at  die 
day;  if  the  penalty  be  forfeited,  he  may  pay,  and  com- 
pel the  obligee  in  equity  to  deliver  up  the  bond.' 
The  8ani€  obaerva^n  applies  to  an  award  thst  one  of 
the  parties  shall  discharge  the  other  of  his  undertakiDg 

•  2  Hawk.  Leach.  257.  Qux.  ，  Daraey  v.  Ctipsham,  March, 
et  vid.  as  to  the  release  of  sure-  1 8.  1  Rol.  Arb.  page  248.  a.  11. 
ties  of     peace,  Jenk.  136.  vid.  ante  page. 

•  17  Ed.  4.5.b.  RoL  Arb.  F.  1 . 
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to  pay  a  debt  to  a  third  person.*  On  the  same  principle, 
it  18  said,  that,  admitting  no  objection  will  hold  to  an 
award  of  a  discontinuance,  or  of  a  nonsuit,  on  account 
of  its  not  being  final,  such  an  award  is  good  ；  though 
there  must  be  an  act  of  the  court,  for  it  is  in  the  power 
of  the  par^,  says  RoUe,  to  make  de&ult,  or  to  deny 
tbe  action** 

jftMf  he  waton'  As  an  awfufd  must  not  be  of  a  thing  im- 
^  possible,  so  neither  must  it  be  of  a  thing 
unreasonable.  Therefore,  an  award,  that  the  one  patty 
shlill  serve  the  other  for  any  period  of  time,  h  void  ； 
for  it  is  uoreftsonabk,  as  beirig  contrary  to  the  first 
priacijrieft  of  civfl  liberty.  On  the  same  principle,  an 
amrd  is  void  which  orders  the  party  to  do  a  thing, 二  in 
Ae  performance  of  which  he  may  subject  himself  to 
an  auction  from  another:  thus,  in  the  times  of  ancient 
mcety,  an  award  was  considered  as  ycid^  which  ordered 
the  party  ta  pay  money  "  in"  the  house  of  a  stranger* 
becaiuie  he  could  not  enter  the  house  o#a  stranger 
wUiiout  committing  a  trespass.  But,  that  he  should 
fay  the  money  "  at"  or  "near"  the  house,  was  held 
good,  because  he  might  go  to  house  without  en- 
tering H  and  oommittit^  a  trespass:'  unless  the  ownw 
the  house  has  land  adjoining  to  it,  so  that  the  party 
cfttmot  Gocne.  to  the  bouse  .without  trespassing  on  tlie 
land,  for  tfeiea  the  award  was  ccmsidered  as  void.*  But 


•  Becket  v.  Taylor,  1  Mod.  9. 
»  Rd,  Arb.  FvS.  6. 

19  E.  4. 44«  Rol.  Arb.  B.  13. 

*  RoL  Arb.  £.  3.  where  many 
cases  are  dted.  Liaaey  v.  Ash* 


ton,  2  Bulst.  39.  Anon.  1  Keb. 
92.  RoL  Arb.  F.  10.   I  Rd. 

3  Taverner  Skingtey,  Rol. 
Arb.  E.  3. 
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fekase  diewo  to  cooit  will  be  an  iadaoement  to 
tliem  to  discharge  the  recognizance/ 


In  the  case,  too,  of  an  award  that  one  <rf  tbe  paities 
shall  procure  a  stranger  to  do  a  thing,  a  distkictian  is 
taken  between  the  case,  where  he  has  no  power  over  ^ 
stranger  to  compel  him,  and  that  where  he  has  power, 
either  by  the  common  law,  or  by  bill  in  equity.  In  the 
fbrnier  case  the  award  b  void,  for  so  much  as  concerns 
the  stranger.  In  the  latter  k  b  .good;  as  if  a  stranger  to 
die  submisskm  be  sehed  to  the  use  of  one  of  liiepartks» 
and  the  arbitrator  aivard,  tkat  the  latter  gfaaU  cause  the 
feofiee  to  uses  to  ^v<^  a  release  to  the  other  whp  is  in 
possession;  tins  is  good,  because  the  ceituy  que  use  has 
such  interest  and  power  over  the  feofibe,  that  by  sub- 
poena out  of  Chancery  he  can  compel  hhn  to  rele^se.^ 
So,  if  it  be  awarded  that  one  shall  pay 裏 sum  of 
money  to  llie  odior,  and  that  in  coii8klo:ation  oS  that 
he  shall  acquit  him  of  a  bond  in  which  tfaey  are  botii 
bound  to  a  third  person;  here,  though  a  third  person 
be  in  some  measure  to  concur,  yet  it  is  held^  that  tbe 
award  is  good;  for  if  the  praatejr  of  the  bond  be  not 
incurred^  he  mxf  discharge  the  principal  ram  at  die 
day;  if  the  penalty  be  forfeited,  he  may  pay,  and  com- 
pel the  obligee  in  equity  to  deUver  up  the  bond/ 
The  same  obaervai^n  applies  to  an  award  thst  one  of 
the  parties  shall  discharge  the  other  of  his  undertaking 

•  2  Hawk.  Leach.  257.  Qux.  ，  Darsey  v.  Clipsham,  March, 
et  vid.  as  to  the  release  of  sure-  18.  1  Rol.  Arb.  page  248.  Ji.  1 1. 
ties  of     peace,  Jenk.  136.  vid.  ante  page. 

•  17  Ed.  4. 5.  b.  Rol.  Arb.  F.  1 . 
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to  pay  a  debt  to  a  third  pvson/  On  the  same  principle, 
it  is  said,  that,  admitting  no  objection  will  hold  to  an 
award  of  a  discontinuance,  or  of  a  nonsuit,  on  account 
of  its  not  being  final,  such  an  award  is  good  ；  though 
there  must  be  an  act  of  the  court,  for  it  is  in  the  power 
of  die  par^,  says  RoUe,  to  make  default,  or  to  deny 
t|)ke  action.* 

Must  he  neaton-  Asaii  award  must  not  be  of  a  thing  im- 
抓  possible,  so  neither  must  it  be  of  a  thing 
unreasonable.  Therefore,  &n  award,  that  the  one  party 
shuil  serve  the  odier  for  any  period  of  time,  is  void; 
for  it  is  unreasonable,  as  beirig  contrary  to  the  first 
principles  civil  liberty.  On  the  same  principle,  an 
award  k  void  which  ordbrs  the  party  to  do  a  thing,'  in 
die  performance  of  which  he  may  subject  himself  to 
an  action  from^ another:  thus,  in  the  times  of  ancient 
mcety,  an  i^prard  was  consiidered  as  void;  which  ordered 
the  party  ta  pay  money  "  in"  the  house  of  a  stnmger^ 
because  he  could  not  enter  the  house  ofra  stranger 
midbout  committing  a  trespass.  But,  thai  he  shouii 
pay  the  money  "  at"  or  "  near,,  the  house,  was  held 
good,  because  he  niigbt  go  to  the-  lK>ttse  without  en- 
termg  H  and  committing  a  trespass:*  unless  the  owner 
criF  the  house  has  land  adjoinug  to  it,  so  that  the  party 
cannot  come,  to  the  house  ^wkhout  trespassing  on  tfae 
£br  tken  the  award  was  ccmsidered  as  void.^  But 


»  Becket  Taylor,  1  Mod.  9. 
»  Rol.  Atb.  F.  5.  6, 

4. 44.  RoK  Arb.  B.  13. 
， RoL  Alb.  £•  3,  where  many 
cases  m  dted.  Lbaey  v.  Ash- 
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say  for  what  term  the  reassignment  ^1  be,  whelher 
for  years,  for  life,  or  in  fee;  it  shall  be  understood  to 
be  for  the  whole  interest  mortgaged/ 

Where  the  submission  was  of  all .  controversies, 
respecting  a  voyage,  and  it  was  awarded  that,  one 
should  pay  his  part  of  the  expehces  of  the  voyage,  and 
allow,  on  account,  his  proportion  of  the  loss  whkh 
should  happen  to  the  ship  during  the  voyage;  this  .was 
held  good,  because  the  expences  and  the  loss  might  be 
ascertained  by  calculaticxi/ 

" To  pay  the  charges  of  a  suit"  is  sufficient;  far 
these  may  be  ascertained  by  the  attorney's  bill/  So, 
" that  the  one  shall  pay  to  the  other  all  such  moneys 
as  he  had  expended  about  the  prosecution  of  a  suit;" 
for  that  may  be  ascertained  by  shewing  what  was-  in 
&ct  laid  out.  So,  "  that  the  defendant  shall  pay  as 
the  plaintiff  and  his  attorney,  by  a  bill  and  oath  ^lall 
make  appear:"* 

So  it  might  be  supposed,  an  award  bdiween  execu- 
tors,  "  that  the  one  should  pay  the  testator's  charges, 
debts,  &c，  in  the  Spiritual'  Court,  as  far  as  his  assets 
went,"  would  be  good,  because  both  the  charges  and 
the  assets  might  be  ascertained.^ 

So,  it  mig^t  be  supposed,  "  an  award  of  a  sum, 
provided  the  party  to  whom  it  is  awarded  make  affidavit 
of  it  before  a  magistrate,"  might  be  supported;  but  an 


'Ro9se  V.  Hodges,  1  Lord 
Rayiq.  234. 

6  Beale  Beale  on  demurrer, 
RoK  Alb.  HU  24. 

f  Cro.  Car.  383. 

•  Hanson  v.  Liveraedge,  2 


W.  and  M.  3  Vent.  343. 

»Rous  V.  Lun，  1  Keb.  569. 
ct  vid.  acc.  Linfield  v.  Feme,  3 
JL«v.  18  et  ante  p.  135. 

1  Semb.  cont.  Messenger  v. 
Freeman,  3  Keb.  508. 
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award  duft  he  thaU  make  such  an  a|Bdavit  as  the  q^et 
psaty  shall  te^iire,  is  bad  for  .the  uncertainty  of  what 
affidark  he  will  require*^ 

It  is  no  objectidn  to  an  award,  that  it  is  conditional, 
as  that  one  of  the  parties  diall  enjoy  a  house  for  three 
years  and  a  half,  and  shall  pay  his  rent  every  half  year; 
and  that  if  ,  he  £dl  in  payment^  the  award  for  the  enjojr- 
ment  of  the  house  shidl  be  void.*  So  that  he  shall  pay  the 
other  10/.  on  ccmdition  that  each  shall  acquit  the  other; 
for  it  sfaiaU  be  taken  as  a  poaitive  injunction  that  they 
,haU  acquit  <me  another/ 

So  it  may  be  made  with  a  penalty,  to  attach  on  the 
nou-perfoiT&ance  of  a  preceding  part;  as  to  pay  12 厶 on 
two  several  days,  and  on  de&ult  of  i>ayment  the  first 
day,  to  pay  the  whole  \SU.  immediately  after/ 

Alid,  where  it  is  left  to  a  subsequent  event  to  aseer- 
faki  precisely  the  thing  awarded,  it  will  be  sufficient  if 
that  event-must  necessarily  happen;  as  if  the  wbmissioa. 
be  with  respect  to  a  way  leading  to'  a  hcmse,.  and  the 
award  be,  tbat  the  one  dudl  give  a  bond  of  300/.  to 'the 
other,  payaUe  at  three  years'  end;  and- in  case  the  i*ay 
be  taicen  away,  then  that  he  shall  pa^  less'  by  a  certain 
sum,  and  if  not,  a  certain  sum  more/ 

An  award  in  the  alternative,  that  the  partjr  shall  do 
one  thing  or  another,  is  not  subject  to  the  objection  fiw 
uncertain^;  for,  when  he  1ms  done  one  of  the  thiiigs, 
he  has  performed  the  a\9ard;  as  if  the  award  be,  that 

»  Backvell      Knipe,  3  Keb.  ^  Lyificld  v.  Feme,  3  Lev,  18. 

293.  «  Kockill  V.  Wethercl,  2  Keb. 

a  Funer  and  Bond  v.  Prowd,  8^8. 

Cro.  Jac.  423.  «  Collet  v.  Powell,  2  Keb.  670. 
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he  shall  ddiver  up  to  the  other  piuty  a  ccrtffto  de^di 
Of  pay  him  SOL  this  is  sufficiently  certsin;  «Qd  $UQh  an 
award  in  the  alternative  seems  to  bis  the  be^  iMde  of 
pompeUing  a  parly  to  exert  himself  to  procujre  tbe  per, 
formancc  of  what  is  not  strictly  within  his  own  pQWer} 
as  in  the  case  before  mentioned}  if  the  dee4  V7:ere  in  thct 
custody  or  posaeasion  of  another  over  wh<wi  h^  heaA  up 
control,  the  award  would  void,  if  it  simply  onkn^ 
that  he  should  deliver  up  the  4eed,  because  it  might  not 
be  in  his  power  to  obtain  it  from  the  person,  in  w}iose 
possession  it  was:  but  the  alternative  of  (}.diveru)g  tli^ 
、 deed,  or  paying  50/.  will  be  a  motive  fin  ^im  tq-  use 
hi^  endeavour  to  hsive  the  deed  delivered  up;  9iul  if  Jbe 
cannot,  the  50/.  wiU  be  eome  sort  of  reccmpence  to  th^ 
other  for  the.  want  af  it;  perhaps,  injustice,  otb^r 
is  mtftle4  to  bavie  tJtie  deed*  wd  it  'i»  witjiti^  from  him 
in  consequence  of  some  miacondxM^  of  the  first;  it  i$ 
therefore  but  justijee,  that,  if  he  cwaat  have  the  de^ 
ifaclf,  he  should  have  a  pena},  equivak&t.  to  the  dii, 
mage  he  may  sustain  by  tlie  k>$§  of  it/ 

Lord  Chief  Justipe  C^ke^is  said,  to  have  applauded 
tfae  vrisdom  <rf  Chief  Baron  Mmwoo^  in  adoptiDg  this 
expedient  of  an  alternative  imar<i,  to  enforce  the  perfor- 
maoee  of  scmething,  for  whkh^  had  it  b^n  awsirded 
sUnplyv  ^  award,  accKXtliiig  to  soma  rules  of  coMtruc- 
tHm9  would  have  been  void. 

No  objection  can  be  taken  to  m  award  for  want  of 
certainty,  because  it  appoints  no  time  or  place  for  the 
payment  of  a  sum  of  money,  though  it  be  in  the  power 

， Vli  Lcc  y,  Elkins,  ISl  Mod.  585,  586.  Lutw.  545. 
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of  the  aitiitFStar  to  appoint  a  time  for  payment,  or  for 
dcang  any  adbtend  act;  because  the  award  shall  have 
a  reasonable  construction  ；  Ac  party  shall  have  a  rea« 
sonaUe  time. to  pay  the  money;,  a  demand  within  a  rea- 
sonable tbne  shall  be  sufficient  to  entitle  the  opposite 
IMuty  to  recover:  and  the  place  is  petfectly  immate- 
rial.* In  this  respect  tbe  English  law.  exactly  corre- 
sponds with  the  civil;' 

An  averment,  in  «ome  cases,  may  be 
Admitted  to  support  an  award  which  hais  ^ JJI^^^^J^ 
an  appeaiance  of  being  uncertain.  Thus,  ^J^^  ， 
wherever,  from  the  nature  of  the  thing,  pi^g> 
the  awarft  may  be  aacertained  by  a  reference 
to  soihethmg  etee,  there  an  averment  wHl  help  it;  as  if 
it  be，  w  to  pay  the  money  txp&ided  in  a  certain  suit," 
an  averment "  that  so  much       expended,"  will  sup- 
pert  ft.* 

So,  where  the  descriptkm  of  a  matter  in  dispute,  is 
not  exiM^tly  Che  same  in  tht  award  as  it  in  the  sub- 
mission, an  ayeTment  in  pleading  "  that  tbe  thing  sd 
diftrerftlf  described,  is  the  same  thing,"  wiH  be  snf- 
ficient  to  support  the  awmlt  thud,  where  the  submission 

«  2  BtOwoiL  311. 1  ]j(«b.  93；  et  adjectos  turn  sk^  Cekm  scnbkf 
yidJ^UU^is  V JUiif [； Stt*.  903.  inesse  quod^am  modicum  tern* 


1  Barnard.  84.  151.  463. 

♦  Solutioni  Aem  posse  statuere 
ai!>itrQtn  pato:  et  Itaet  Treba- 
tius  yUemt  Mitit«.  F£  L4.  t.  S. 
8*  ^1.  D«  3.  Intra  quantum  autem 
temporis,  niai  detur  quod  arbiter 
vusseiit^  commjttatQt  sdputfttiOi 
vUeudamest.  Et|Siq\iidein  dies 


pus :  quod  ubi  prxterierit^  {xena 
statim  peti  potest  ct  tamen  si  de- 
dent  ante  acceptuin  judicium, 
ag&  ear  sti^uliitu  aoh  poteiit.  ti. 


I  Diet,  per  Gould,  J.  1  Lord 
R^ym.  612. 
3  Vide  ante  page  202. 
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was  concemitig  an  enclosure  between  Jarf  on  Down  and 
North  Down,  and  die  award  purported  to  be  an  enclo- 
sure, between  the  defendant's  down  and  the  down  of 
L  S.  it  seems  to  have  been  admitted,  m  averment 
" that  the  enclosure  mentioned  in  the  award,  was  the 
satne  with  that  mentioned  in  the  submission,"  would 
have  •  supported  the  award :  but  for  want  of  such  ait 
averment,  the  plaintiff  failed  in  his  action.^ 

But  if  there  be  no.  means  by  which  the  thing,  un- 
certainly awarded,  can  be  reasonably  ascertained,  no 
averment  of  the  party  will  make  it  good. 一 Tims,  if  it 
be  awarded  "  that  the  one  party  shall  pay  to  the  other 
so  much  money  as  shidl  in  conscience  be  due,"  such 
an  award  cannot  be  supported  by  an  averment,  "  that 
any  particular  sum  is  due  in  conscience."  It  was  the 
express  business  of  the  arbitrator  to  asoertain  die  sum/ 

So,  an  award,  "  that  the  defendant  shall  pay  the 
plaintiff  for  certain  tfksk  .work,  and  days  work,  without 
fixing  a  value,"  cannot  be  aided  by  an  avennctit,  "  that 
讲 e  work  was  worth  so  much  and  no  more."  * 

Where  it  does ,  not  appear  from,  the  award  itself, 
that  it  was  made  "  of  and  upon  the  premises,"  an 
averment  in  pleading,  "  diat  it  was,"  it  is  said)  will 
not  help  it:  where  monej  wa$  awarded  to  be  paid 
by  one  party  to  the  other,  but  it  was  not  said,  on  what 
account)  nor  was  it  professed  to  be  made  "  of  and  upon 
the  premisses :  "  the  allcg^tiqii  of  the  party  that  it  was 
so  made,  was  held  not  sufficient  to  support  the  award 

3  Withers  v.  Drew,  Cro.  EL   T.  3.  Car.  B.  R. 
676.  pi  5.  6  Pope  V.  Brett,  2  Saund.  29>. 

^  Watson    Watson,  Sty.  38. 
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in  dus  parte  Yet  it  seems  difficult  to  conceive  a  reason, 
why  it  should  not  have  been  presumed  to  have  been 
made  "of  and  upon  the  premises,"  rather  than  odier- 
wise. — However,  it  is  laid  down  in  the  more  ancient 
reports,  as  a  thing  not  to  be  disputed,  that,  where  the 
award  is  not  referred  by  the  •  arbitrators  to  the  subject 
in  submission,  or  is  not  any  gen^rali^  comprehending 
it,  the  averment  of  the  party  that  k  is  all  one,  cannot 
expouiKl  the  intent  of  the  arbitrators.'  As  if  the  sub- 
nrission  be  of  a  manor,  and  ati  award  be  madfe  of  an 
acre,  and  it  does  not  appear  by  the  awanl  itself,  that 
tWs  is  parcel  of  the  manor;  it  cannot  be  made  good 
by  an  averment  that  it  is,  , 

So,  where  it  was  awanled,  that  the  defendant  should 
pay  to  the  plaintiff  SL  lOs.  but  it  was  not  said  for 
what;  HDbart  held  that  this  implied  nothing,  nor  could 
it  be  helped  by  averment.  Yet  m  the  same  place  he 
says,  that,  if  an  action  were  brought  for  the  trespass, 
ho  doubt  this  award  might  be  pleaded  with  an  aver-' 
ment.  But  why  an  award  should  be  pleaded  in  bar  cf 
an  action  for  the  cause,  on  the  submission  of  which  the 
award  was  made,  though  that  award  cannot  be  enforced, 
seems  to  requirtf  tome  explanation.  However,  Hobart 
adds,  "  that  there  was  no  judgn^nt  given  in  this  oaae  ； 
fOT  though  he  himself  wasi,  and  continiied  at  the  time 
when  he  reported  the  case,  to  be  clearly  decided,  andl 
the  rest  concurred,  yet  there  was  some  varying  after. 

•  Bacon  v.  ^ubarry,  1  Ld.      *  Per  Co.  Civ  J-  concessum  per 


'*  Dyer  242.  b.  pi.  53.  M.  7   ed:  but  Coke  said  thirf  is  Dyer's 


and  8  Eiiz. 
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參 

wards,  and  sd  it  hung,  and  Ke  diinks  it  was  compounded^ 
for  he  heard  no  more  of  it"  ^ 

As  the  ]H*incipal  object  which  parties 
bejinai.  y^^^  in  view,  wHcn  they  submit  to  arbi - 

tratioii,  i»  to  pfevtat  ai^  futtire  litigation  on  Uie  subfect 
of  the  submission,  no  rule  is  better  founded  than  that 
which  requires  that  an  award  ahoitld  be  final. 

It  is  on  this  principle  that  it  has  been  unifcwinly 
hdd,  that  an  award  that  each  party  shall  be  nonsuked- 
in  the  Miction  Which  he  has  brought  against  tbe  oitber, 
is  not  good/because  a  nonsuit  does  not  bar  them  from 
bringing  a  new  action.'  An  award  ought  to  have  four 
qualities,  says  Newton  ；  it  ought  to  be  a  final  deter- 
minadon  ；  the  parties  ought  to  be  bound  by  it  for  ever; 
It  Oi^t  to  inflict  SI  penalty  ort  hhn  who  does  not  per-- 
toitm  it;  and  it  ought  %o  be  such,  that  perfofmamre 
may  be  compelled  by  the  law  ：  an  award  of  a  nonsuit^ 
continues  he,  is  "deficient  in  all  these  respects :  it  i&  not 
final,*  and  the  party  is  not  perpetualty  bound  by  k, 
because  he  may  bring,  notiier  aetion  ；  and  he  cannot 
be  compeBcd'  by  the  law  to  be  nonsuited. 一 What  is 
meant  by  the  requisidon  "  thtt  ibc  award  skouM  infiict 
a  penalty  on  bim  who  ^1  not  perfdrtn  iV,  does  not 
appear  rtty  inteffigible;  h  cannot  be  supposed  that  it 
is  ntaMj  thatcrery  award  should  be  in  the  aitemative, 
" 4o  flds,  or  suffer  a  forfeiture  on  failure  of  perfonA- 
ance，"  for  very  few  awards  art  so  penned:  neither  csoh 
it  be  supposed,  that  it  is  intended  that  the  thing  itself  • 

•  Hob.  49,  60.   Nichols  v.  tnim  itur.  Ff.  1.  4.  t.  8.  s.  37. 

Gninnian.'       •  »  t9  H.  6.  36.  Fhbt.  51.  a.  b. 

1  Non  difierendarum  litium  Brooke,  45.  a. 
causa,  sed  tollendarum  ad  arid- 
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which  16  awarded,  should  contain  an}r  mystic  virtue, 
which  aboold  deter  the  party  from  disobedience.  The 
l^t  requisite  clearly  refers  to  that  distinction  which  was 
anciently  takep  between  an  award  for  money,  and  an 
award  of  any  thing  "  collateral  ；"  the  word  "  collateral" 
being  techoically  used  to  contradistinguish  money  from 
every  thing  else:  for  in  those  times,  an  awarfl  for  any 
" G<dlatqral"  thing  could  not  be  enforced,  unless  there 
Vfm  a  bond  for  performance;  if,  however,  there  was  a 
beod  for  performance,  the  party  might  for&it  the  penal' 
tjr  of  his  bond  by  oot  being  nonsuited  as  well  as  by  not 
doing  any  .otjier  specific  thing.  Anothex  objection  is 
indeed  made  to  m  award  of  a  nonauit^  "  that  the  party 
cannot  be  nqnsjuited  without  a  judgment,  and  that, 
therefore,  the  nonsuit  is  in  part  the  act  of  the  court* 
But  this  ol^idon  would  extend  to  the  awanl  of  every 
act,  to  tlae  accompliphment  of  which  the  x^oncurrencc 
of  the  court,  or  of  a  third  person,  is  necessary;  yet,  in 
the  very  same  place  where  t]uB  objection  b  taken  to  the 
aivaid  of  a  nonsuit,  it  is  laid  down  that  an  award  "  that 
one  of  the  parties  shall  levy  a  fine"  is  good,  though  a 
fine  cannot  be  Levied  without  the  act  of  Ae  court- '  The 
only  well-founded  objection,  therefore,  th^it  can  apply 
peculiarly  to  the  award  of  a  nonsuit,  is  this,  that  it  is 
not  final,  because  it  does  not  bar  the  party  from  bring- 
ing another  i^ctioii.  Had  the  question,  indeed,  remained 
yet  undeci4ed»  it  might  have  been  said,  in  analogy  to  the 
construction  put  on  other  cases,  that  he,  who  suffered 
a  nonsuit,  but  afterwards  brought  another  action,  nomi- 、 
nally  performed  the  award,  but  in  substance  was  guilty 


5  H.  7.  22.    Fbbt.  52.  b. 
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of  a  breach:  however,  the  word  "  nonsuit"  seems  to 
be  so  peculiarly  appropriated  to  express  one  particular 
idea,  that  its  meaning  cannot  be  so  far  extended,  as  to 
imply  a  breach  of  such  an  award,  in  bringing  another 
action:  for  "  that  an  award  of  a  nonsuit  is  not  final," 
has  been  •  uniformly  held  from  the  time  of  the  year 
books,  tQ  the  present  day.  * 

It  was  formerly  doubted,  whether  an  award  "  of  a 
discontinuance  of  an  action,"  was  not  equally  liable  to 
the  objection  of  not  'being  final,  as  that  of  a  nonsuit, 
because  the  party  is  not  bound  by  a  diteontinuanoe 
from  bringing  another  action.  。  It  was  soon,  however, 
distinguished  from  the  case  of  the  nonsuit,  by  observing 
that  the  discontinuance  was  altogether  the  act  of  the 
party,  namely,  the  making  default  and  not  prosecuting 
his  action;  how  little  this  distinction  affects  the  ques- 
tion, may  be  conceived,  by  what  has  been  observed  a 
little  above— However,  Rolle  tells  us  that,  "  if  it  be 
awarded,  that  each  shall  discontinue  the  actions  which 
he  has  against  the  other,"  this  is  good:  but  his  opinion 
seems  not  to  be  founded  on  the  principle  of  such  an 
award  being  final  ；  for  he  immediately  adds :  "  but  it 
is  otherwise,  when  one  is  ordered  to  discontinue,  and 
the  other  to  give  a  release,  because  then  the  parties  have 
9iot  an  equal  adoanUige/"  •  But  in  another  place,  it  is 
mentioned  as  a  thing  decided,  "  that  an  award  to  con- 
tinue or  discontinue  a  suit"  is  good,  because  it  is  in  the 

*  Vid.  the  places  before  cited,  *  Vid.  the  places  above  cited, 

and  Rol.  Arb.  T.  15.  16,  1.7.  F.  «  Diet.  1  R61.  Rep.  362.  cites 

9.  r.  6  Mod.  232.  1  Barnard.  K.  19  H.  6.  36.  • 
B.  463. 
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|>ower  of  the  party  to  do  it  or  not:  and  now  seems 
to  be  taken  for  granted,  that  no  objectiou  can  be  taken 
to  such  award.  ^  ^  • 

An  award,  "  that  the  party  shall  enter  a  retraxit  in  a 
suit  which  he  has  depending,  is  clearly  final,  because, 
after  a  retraxit,  the  plaintiff  cannot  bring  another  action 
for  the  same  cause. 

An  award,  "that  all  suits  shall  cease,"  is  final:  it 
shall  be  taken  as  if  it  had  been  said  that  all  suits  shall 
cease  for  ever,  no  new  suit  can  be  brought,  while  those 
ordered  to  cease  are  depending,  because  they  may.  be 
{beaded  in  abatement  to  the  others,  nor  can  these  be 
][>rosecuted  because  of  the  award;  that  operates  as  a 
release,  and  consequently  extinguishes  the  right;  for  if 
a  man  rdease  his  action,  and  have  no  other  remedy 
for  his  right  but  the  action,  that  discharges  the  right; 
in  the  same  manner  determining  the  suit,  determines 
the  right  of  the  thing,  because  he  has  no  other  remedy 
but  by  suit,  and  therefore  the  award  is  final.  (/) 

So,  an  award,  "  that  a  bill  in  Chancery  shall  be  dis- 
missed," is  final:  it  shall  be  taken  to  mean,  "  that  the 
suit  shall  cease  for  ever;,,  that  alone  being  a  substantial 
dismission. 

So,  "  that  what  is  awarded  on  one  side,  shall  be  in 
full  of  all  debts  and  demands  on  the  other,"  will  aid 


7  Per  G.  Groke,  in  the  case  of 
Cray.  Godboit.  276. 

•  Vid.  1  Barnardiftton*  463. 
•5H.7. 22.  Fhbt.  52.  b.  Brooke 

Arb.  Sl.Rol.  ATb.  F.  7. 

*  Squire  v.  GrevUIe,  6  Mod. 


33.  2  Ld.  R 町 m.  961,  964.  1 
Salk.  74.  vid.  Tipping  v.  SAiith, 
2  Str.  1024,  ivhich  seems  contra. 

>  knight  V.  Burton,  6  Mod. 
232.  I  Salk.  75.  * 


(/)  An  award  that  "  the  said  suit  shall  be  do  further  propecuted"  k  «if- 
fU^iently  final,  and  is  a  good  bar  to  another  action  for  the  same  cauae.  It  i» 
aa  if  the  arU^trMors  had  said  "  The  defendant  shall  be  no  fiirther  procecut* 
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the  award,  so  fer  as  what  is  awarded  on  the  other  b  not 
completely  final;  for  the  word  "  ^fiQianCU"  eirteod^  to 
every  thing  which  th^  one  has  a  right  to  demand^or 
exact  from  the  other  at  dfftiioe  ofth^  submksMMi.^ 

An  award,  "  that  the  plaintiff  in  an  actioil  iknU  not 
prosecute  nor  propeed  in,  the  eame  term,"  is  good/ 
But  it  is  said  that  an  award  "  that  each  parQr  shall  begr 
his  oirn  expences  in  suit^  ^peiuting  between  them," 
though  not  liable  to  the  objection  of  not  being  nmtad, 
is  b^d  for  want  of  being  final,  wUhout  die  addition 
" that  the  suits  shall  cease.'**  Now,  however^  it  is 
apprc^nded)  it  would  be  presumed,  tbut  it  was  the 
intent  of  the  art>itrator$  that  the  suits  should  oeaae. 
And  this  opinion  is  supported  by  die  judgmeat  in  tbe 
following  case.  To  an  section  of  trespass,  and  Msc 
imprisonment,  the  defendant  pkaded  an  award  which 
run  in  the^  worcb,  "  Wbereas  there  has  been  a  suit  at 
law  between  the  parties,  that  has  run  to  a  great  expenoe 
on  both  sides;  and  it  being  left  to  me  to  make  an  ead 
of  it,  I  determine  that  they  shall  each  of  them  pay 
their  own  charges  at  law;  and  that  the  defendant  pay 


in  the  law."  The  court  were,  unanimously  xtf  opimoiv 
that  this  was  a  fair  and  reasonable  award,  and  that  it 
must  necessarily  be  presumed  die  suits  were  to  cease, 
and  the  five  shillings  to  be  paid  by  the  defendant,  to  be 
taken  as  a  discharge/ 

J  Kaight  y.  Burtcm,  6  Mad.      » Farmer  .v.  Duraat,  3  Reb. 

232.  1  Salk.  75.  351. 

4  Gray  r.  Gray,  Cro.  Jac,  «  1  Bur.  274.  Hawkins  v.  Co!- 
525.  clough)  ivL  aatt  page  ITT. 

wpofi  the  eTwfffe.'*  Pardy  r.  Drhvaw,  1  乂  Tori  T.  H.  304.  But  in  thin 
CMC  the  Bubmission  recited  that  tlie  parties  h*d  already  a{rr«ed  to  tihcom- 
j^wp 论 e  suit;  and  of  course  the  arbitrators  must  have  intemied  something 
than  merely  to  terminate  the  paiticul 赠 action. 
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By  tibe  civil  law,  if  the  arbitrator  declared  that  the 
one  party  owed  nothing  to  the  other,"  though  he  did 
not  prohibit  the  latter  ip  stte,  yet,  if  he  did,  notwith- 
standing, sue,  Jie  ibrfeitedthe  penalty  of  his  sufom ission .  ^ 
And  with  us,  at  this  -  day,  if  there  have  been  suits 
depending  bietween  the  parties  before  the  submission, 
though  the  arbitrator  take  no  notice  of  the  costs,  yet  if 
he  VNvsd  imttual  releases,  it  shall  be  presomed  that  he 
meant  each  should  pay  his  own  costs.  And  without 
such  releases  tfte  same  presumption  would  very  proba- 
bly be  made  if  there  were-  no  other  objection  to  the 
award. 

With  respect  to  a  bond  which  the  one  party  had 
inst  the  other,  it  was  awarded,  "  that  the  obligee 
lIcI  not  prosecute,  nor  cause  to  be  prosecuted,  any 
suit  against  the  obligor  on  the  said  bond;"  this  was 
held  to  be  sufficiently  final;  it  was  objected,  indeed, 
that  the  award' did  not  extinguish  the  duty,  by  merely 
ordering  that  he  should  not  sue  ；  it  was  however  an- 
swered that  this  should  be  taken  according  to  the  effect 
of  the  words,  \^hich  was  to  extiilguish  the  duty.* 

If  the  award  be  as  final  as  the  nature  of  the  thing 
\^  admit,  that  is  sufficrcnt.  Marshall,  at  the  ipstiga- 
tion  of  Knightly^  brought  a  qui  tarn  actiw  against 
Philipps,  on  behalf  ofhhnself  and  the  poor  of  a  parish: 
Philipps,  for  himself,  and  Knightly,  on  behalf  of 
Marshall,  submitted,  by  bond,  all  matters  in  difference 

7  Si  Arbiter  pronunciasset,  tiam  fecisse*'  Ff.  1.  4.t.  8.  a.  21. 

^  Nihil  videri  Titium  debere  n.  1 . 

Sao  ；，,  tametsi  Seium  non  vetu- .  «  Dict.per  Buller  J.  Hil.  1791. 

isset petere,  tamen,  siquid  petiis-  ^  MiIw9od  v.  Stokes,  RoL  Art), 

set,  Tideri  contra  arbitri  scnten-  O.  T. 
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between  the  parties,  to  arbitration.  It,  was  awarded, 
that  Knightly  should  execute  a  covenant  to  indemnify 
Philipps  against  all  costs,  damages,  and  expences  which 
might  happen  by  means  of  any  further  proceedings  in 
the  qui  tarn  action :  ah  action  on  the  submission  bond 
being  brought,  and  after  "  no  award"  pleaded  by  the 
defendant,  this  award  being  set  forth  in  the  replication, 
one  objection  was  taken  to  it,  as  not  . being  final,  not 
putting  an  end  to  the  suit,  but  only  giving  a  new  action 
of  covenant;  it  was  indeed  allowed,  by  the  judge, 
who  supported  this  objection,  that  if  a  bond  had  been 
awarded  to  the  plaintiff,  to  indemnify  him  in  the  suit 
depending,  that  would  have  been  good;  for  there  the. 
arbitrators  would  have  ascertained  the  penalty,  as  the 
consequence  of  his  .not  performing  the  award:  and 
though,  by  executing  this  bond,  he  had  satisfied  the 
arbitration  bond,  and  the  plaintiffs s  remedy  was  of 
course  gone  upon  that,  yet  there  subsisted  as  effectual  a 
remedy  on  the  bond  awarded  to  be  executed,  as  there 
was  upon  the  other.  But,  in  the  present  case,  by  the 
execution  of  the  deed  of  covenant,  the  plaititiflT's 
remedy  on  the  arbitration  bond  was  gone,  and  there 
was  only  a  remedy  on  the .  covenant  left  in  its  stead, 
which  wtis»  a  satisfaction  in  damages  to  be  ascertained 
by  a  jury. 一 But  the  other  judges  thought  that  the 
award  was  sufficiently  final,  and  that  at  any  rate,  it 
was  not  competent  to  the  defendant  to  make  this  ob- 
jection ； the  arbitrators  had  in  this  case  done  every  thing 
they  possibly  could  do  to  render  their  award  final  ； 
they  could  not  have  awarded  that  Marshall  should  dis- 


V 


PugcJ 


lite  Award  or  Umpirage.  21， 

oonflinue  the  suit,  which  he  had  brought  on  bdialf  of 
himself  and  the  poor  of  the  parish,  for  that  would  have 
been  to  divest  an  interest  out  ctf  the  poor  which  was 
vested  in  them  by  the  commencement  of  the  action,: 
and  there  was  no  difierence  between  the  award  to  exe- 
cute a  bond  or  to  execute  a  covenant^  the  remedy  was 
by  action  in  both  cases.* 

If  tha  awaid  be  of  a  thing  to  be  done  at  a  future  day, 
it  is  fiaal,  if  it  must  then  be  absolutely  done,  as  if  it  be 
to  pay  money  at  three  several  days  to  come/  So,  to  give 
a  note  or  a  bond,  for  the  payment  of  money  at  a  future 
day/  But  if  it  depend  on  a  condition  whether  it  must 
Jdc  e:^ecuted  or  not,  then  it  is  not  final;  as  if  it  be,  that 
money  sfaisdi  be  refunded  if  it  appear  afterwards  that  t)ie 
party  was  not  entitled  to  retain  it. 

It  was  awarded,  "  that  if  one  of  the  parties  should, 
Vithin|pur  months  after  the  date  of  the  award,  make  out, 
that  two  tons  of  freight  were  discharged  by  him  at  16^ 
f>er  ton;  and  that  if  the  oth^,  within  ten  <lays,  ishould 
niake  oath  that  received  th^  two  tons  of  freight  ^ 
10/.  per  ton,  and  not  more,  then  that  the  first  shall  pay 
him  12/.  more  than  was  awarded  to  him  in  the  former 
part  of  the  award,  being  the  difference  on  two  tons  at 
16/.  and  10 厶 per  ton."  The  inclination  of  the  coutt 


S03.  1  Barnard.  84，  151,  387, 
457,  463.  Htzg.  54,  168,  270^ 
'but  in  the  latter  book,  it  seems 
the  qvi  tarn  had  been  brought  by 
4he  plaintiff  in  the  present  actioB, 
juad  that  it  was  he  who  was  award- 


ed to  covenant  to  indeiniufyy  in 
return  for  which  the  defendant 
in  the  present  action  was  to  pajr 
him  a  sum  of  money. 

3  Per  Dodderidge.  Fahn.  1 10, 

4  Booth  Gamett,  S  Str.  1082, 
»  Palm.  llO. 


2G 


fil6 


The  Award  or  Umpirage 


seemed  to  be  to  consider  this  award  as  void,  because  H 
was  njt  final  at  the  time  of  making  it.* 

The  same  opinion  was  held  where  it  was  awarded 
that  die  one  should  pay  so  much  money  to  the  other, 
and  the  latter  should  give  him  a  release,  provided  that 
if  the  first  should  be  discharged  of  any  arrears  doe  to 
soldiers  by  an  act  of  indemnity,  then  the  award  should 
"be  Void/  So,  an  award  "  that,  if  the  plaintiff,  on  ^count, 
prove  certain  articles  against  the  defendant,  th*en  he 
$hall  pay  30  much  money  as  the  plaintiff  was  damnified 
therefore,"  is  not  final.  • 

So,  also,  "  that  if  the  defendant  make  out,  upon  oatli 
before  a  judge,  any  disbursements  laid  out  on  account  of 
the  plaintiff,  then  the  phintiff  shall  pay  them  ；  but  in 
case  the  defendant  do  not  prove  these  matters  within  a 
cert^n  time  limited,  then  the  parties  shall  give  genet^ 
fcleases;"*  this  is  not  final;  攣 

Where  the  first  part  of  an  award  is  final,  and  a 
proviso  is  afterwards  added,  giving  a  power  to  either  of 
the  parties  to  render  it  void,  by  an  act  to  be  done 
within  a  limited  time  after  that  appointed  for  the  per- 
formance of  that  which  makes  it  final,  the  proviso  is 
repugnant  to  the  former,  and  will  be  rejected. 一 Thus, 
if  it  be  a\yarded,  "that  each  of  the  parties  shall,  within 
foiir  days  j^fter  the  award,  release '  to  the  other,  all 
actions,  suits,  and  demands,  before  the  date  of  the 
submission  bond,  with  a  proviso,  that  if  either  of  the 
parties  shall  be  discontented  with  the  award,  or  any 

•  Digkton  V.  Whifing,  6  W,      «  ^%  v.  Russd,  Comb, 
S.  Lutw.  51.  9  Id.  iUd. 

7  Kinge  v.  Fines,  1  Sid.  59. 


The  Award  or  Umpirage.  S17 

part  of  it,  then,  if  within  twenty  day»  after  the  day  for 
making  the  releases,  the  party  thinking  himself  ag« 
grieved  shall  pay  10*.  to  the  other,  the  award  shall  be 
void,  and  either  of  them  be  at  liberty  against  the  other 
as  before  the  award:"  this  proviso  being  repugnant  to 
that  which  was  to  be  executed  before,  shall  be  rejected, 
and  the  former  part  of  it  shall  be  valid;  for  every  award 
ought  to  be  reasonable  and  indifferent  between  the  par: 
ties,  and  one  part  of  it  not  repugnant  to  the  other  ；  but 
l|ere  it  would  be  contrary  to  these  principles  to  consider 
the  award  as  totally  void,  and' to  set  the  parties  at  liber- 
ty, the  one  against  the  other,  whjcn  they  had  made  mu- 
tual releases  ；  or  to  permit  the  one,  when  the  other  had 
released,  to  dissolve  the  award,  by  means  of  the  proviso. 
And  it  would  be  absurd  to  consider  the  submission* 
bond  as  forfeited,  as  it  must  be,  by  not  making  the  re- 
lease within  the  four  days,  and  afterwards  to  consider  it 
as  becoming  not  forfeited,  by  the  dissolution  of  the 
award,  in  consequence  of  the  proviso.* 

But  where  the  proviso  is  not  merdy  repugnant  to  the 
other  part  of  the  award,  but  so  connected  with  it, 
that,  cm  the  construction  of  the  whole,  the  award  is 
not  final,  there  the  whole  award  is  void, — As  if  in  the 
last  case  the  proviso  had  been,  "that  either  of  the 
parties  might  render  the  award  void,  by  paying  the 
10s.  within  the  four  days  limited  for  the  making  of  the 
releases;"  for  here  die  award  is  not  final,  it  being  left 
to  the  parties  to  determine  whether  it  shall  be  so  or 
not, ― So,  if  the  proviso  had  been,  "tfiat  within  twenty 


Diet.  arg;  by  the  court  in  Sherry  v.  Richardsoni  Poptu  U 
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days  after  the  award  made,  it  might  be  defeated  on  Ac 
payment  of  ICte."  for  here  the  lOi.  mi^t  have  been 
paid  within  the  four  days  as  well  as  at  any  subsequent 
time  within  the  twenty,  and  the  party  not  boundto  make 
the  releases,  because,  before  the  expiration  of  the  time 
within  which  they  were  to  be  made,  that  would  have 
been  done  which  the  arbitrator  intended  •should  render 
the  award  void;  and  therefiwre  the  award  not  being 
final  at'  the  time  when  it  was  made  cannot  be  sup- 
ported** 

The  moard  mutt  The  last  rule  to  be  observed  in  the  con- 
" stitution  of  an  award  is,  that  it  shall  be  mu- 
tual; that  it  shall  not  give  an  advantage  to  one  party, 
without  an  equivalent  to  the  other.  This  rule  seems  to 
have  arisen  f 醒 an  idea  of  justice  misapplied:  under- 
stood  in  the  general  sense  which  the  words  of  it  cguvey, 
it  suptK)ses,  that  it  is  impossible  for  two  pdrties,  who 
submit  to  arbitradon,  not  to  have  committal  mutual  in- 
juries; and  that  it  is  equally  impossible  for  a  man  to 
make  a  groundless  complaint  against  his  neighbour: 
some  of  the  ancient  cases  shew,  that  the  judges  adopted 
the  rule  to  this  extent, - 

If  tw6  submit  themselves  to  an  award  of  all  trespas- 
ses, and  the  arbitrators  award,  "  th^  the  one  shall  make 
amends  to  the  other,  but  award  nothing  that  he  shall  do 
to  him  again/,  this,  say  the  judges,  is  a  void  award  ；  for 
all  is  for  the  one  party,  and  nothing  for  the  other.— 
Here  they  suppose  it  impossible  for  the  injuries  not  to 
have  been  miatual.  ( 

If  it  be  awarded,  it  is  said,  "  that  one  shall  go  quit 
of  all  tuitions  had  by  the  other  against  him,  and  nothing 

a  Diet.  arg.  bjr  the  court  in  Sherry    Ridiardson,  Poph..  16. 
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be  said  of  tbe  actions  which  the  other  has  againfit  h^m," 
this  is  void.  If  the  defendant  plead,  *  that  the  plain- 
tiff and  he  submitted  all  complaints  between  them  to 
arbitrators,  who  awarded,  "  that  the  defendant  should 
go  quit  of  all  actions  and  complaints  had  by  the  plain, 
tiff  against  him,  without  saying  any  thing  of  the  actions 
and  complaints  which  the  defendimt  had  against liim," 
the  plea  is  bad,,  because,  adds  the 一  court,  the  one 
should  be  discharged  of  all  actions,  and  the  other  would 
receive  nothing  in  satisfaction :  here  they  would  not 
presume  that  the  defendant  had  no  action  or  complaint 
against  the  plaintiff,  nor  that  the  complaint  of  the  latttr 
against  the  f<Hiner  was,  in  the  opinion  of  the  arbitr^or, 
without  foundation. 

They  do,  however,  admit,  that  if  it  be  expressed 
by  the  award,  that  the  injuries  were  mutual,  and  equal, 
and  that  therefore  nothing  is  given  on  either  side,  this 
will  be  good. 一 Thus,  if  the  award  recite  that  the  plain* 
tiff  had  committed  a  trespass  against  the  defendant,  and 
that  the  defendant  had  committed  a  tre^ss  against  the 
plaintiff,  and  for  that  reason  order,  "  that  the  one  shall 
be  quit  against  the  other,  and  the  other  £^in$t  him:" 
this  they  say  is  a  good  award,  because  it  is  mutual;' 

. The  principal  requisite,  however,  to  form  that  mu- 
tuality, about  which  so 戶 《ich  is  said  in  all  the  cases 
usually  classed  under  this  rule,  is  nothing  more  than 
that  the  thing  awarded  to  be  done,  should  be  a  final 
discharge  of  all  future  clMm  by  the  party  in  whose 
favour  the  award  Is  made,  against  the  other  for  the 

s  7  tL  6.  41.  31  H.  6.  9.     cite4  wmt  case.^ 
33  H.  6.  39.  Br.  Aibit  pL  23 
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cause  submitted  ；  andtherefore  the  present  rule  amounts 
to  nothing  more  thaa  a  different  form  of  expression  of 
the  case,  which  requires  that  an  award  should  be  final. 
Thus,  in  the  same  places  where  it  is  required  that  an 
award  should  be  mutuai,  it  is  held,  that  an  award,  "that 
one  party  shall  pay  to  the  other  a  certain  sum  of 
mofiey,  in  consideration  of  a  debt  long  due,"  is  good :  and 
the  reason  given  is,  that  the  party  paying  the  money 
shall  be  discharged  of  the  debt,  which  is  a  sufficient  re- 
ciprocity to  support  the  sward.*  . 

The  most  frequent  cqmplamt  against  awards  for^thc 
want  of  mutuality  is  that  when  something  is  awarded  on 
one  side,  there  13  no  release  awarded  to  the  other  in 
return;  for  it  is  uniformly  held  that  a  release  would 
render  the  award  mutual;  but  the  release  must  operate 
to  the  benefit  of  the  principal  in  the  submission,  and 
not  be  confined  to  his  attorney,  who  submits  for  him; 
at  least  this  is  the  conclusion  to  be  drawn  from  a  case, 
the  authority  of  which  has  not  yet  been  overruled. 
An  attorney,  on  behalf  of  his  client,  submitted  by  bond 
to  perform  an  award :  it  was  awarded  that  the  attorney 
should  pay  to  the  other  party  345/,  and  that  the  attor- 
ney and  the  other  party  should  give  mutual  releases, 
namely,  that  the  other  party  should  sign  a  release  to 
. the  use  of  the  "  attorney,"  the  attorney  to  the 
other  party :  this  was  held  to  be  an  award  only  on  one 
side:  the  attorney,  it  was  said,  submitted  on  behalf  of 
his  client,  and  nothing  was  awarded  to  his  client,  the 
release  not  being  expressly  awarded  to  the  use  of  the 
latter,  but  to  that  of  the  attorney :  and  then  the,  award 


8  Co.  98.  a.  Rol.  Arb.  K.  5 


The  Award  or  Umpin^e.  8i  1 

being  only  thttL  the  attorney  should  pay  the  money, 
without  sayiBg  cm  what  account,  it  is  not  gbod  without 
thci  releases;  feut  it  wsis  admkted,  that  ^  the  release 
had  been  to  the  use  of  the  client  insibead  of  the  attor- 
ney, the  award  would  have  been  mutual,  and  therefore 
good/  The  place  of  the  release,  however,  may  fre- 
quently be  supplied,  by  words  from  which  it  must  rea- 
sonably be  coik^luckd  that  the  arbitrator  meant  the 
party,  against  whom  the  a^^ard  is  made,  should  be  dis« 
charged  on  jperformance  of  it*  Thus,  in  the  case  pre, 
ceding,  it  was  admitted  in  argument,  that  If  the  money 
had  been  awarded  to  be  paid  by  the  attorney,  "in  sa- 
tis&ction  of  all  accounts,"  or  "for  all  money  due" 
from  the  client;  or  if  the  award  had  purported  to  be 
made,  "  of  and  upon  the  premises;"  the'  award  would, 
in  any  of  these  casies,  have  been  good  without  the 
releases,  because  then  the  payment  <rf  the  money  would 
of  itself  have  been  a  good  discharge  to  the  clfcnt. 

So,  it  has  been  admitted  that  an  award  "  that  all  suits 
should  cease"  was  equivalent  to  an  award  of  a  release.* 

So,  that  all  "  controversies"  shall  cease,  and  that  the 
one  shall  pay  lOd.  to  the  other,  ^though  the  other 
have  nothing  given  to  him  ；  for  perhaps,  say  the  books, 
he  had  committed  the  greater  trespass/  、 

An  award  was  made  "  of  and  upon  the  premises,,, 
that  one  should  pay  to  the  other  10/.  at  a  certain  day,  and 
that  the  {parties  aforesaid  should  continue  in  love  and 
friendship  as  formerly;  it  was  held  to  be  an  award  on 

*  BacoiKV.  Dubarry>  Comb.  ,  Cole's  case,  8  Jac.  Rol.  Ari>. 

439. 1  Ld.  Raym.  146.  JL.  10.  S.  P.  Harris  v.  Koipe,  U 

a  Strangford  t.  Green,  2  Mod.  and  U  Car.  2. 1  Lev*  58. 
22t. 
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both  sides,  and  that  it  should  be  intended  in  satislfactioQ 
of  all  matters  between,  the  parties,  more  especially  as  it 
was  said,  thsrt  the  parties  ^ould  ht  friends  as  formerly.* 
11^  two  submit  aU  matters  between  them,  and  the 
award  be  made  "of  and  uik>n  the  premises,  in  manner 
and  form  fcJlowing,"  that  is  to  say,  that  the  one  shall 
pay  40/.  to  the  other;  it  is  said,  this  Is  a  good  award  on 
both  sides,  for  being  made  concerning 仏 e  premises  it 
cannot  be  intended  to  have  been  made  but  in  satis- 
faction of  all  matters  within  the  submission,  and  cannot 
be  taken  to  have  been  for  any  other  cause.  '  But  about 
the  same  time,  it  is  said,  that,  where  an  award  was 
made  "  of  and  upon  die  premises,  in  tnahner  and  f(Hin 
following,, ，  namely,  tfiat  the  one  shall  depart  from  his 
house,  and  remove  his  hay,  and  pay  to  the  other  3/. 
this  was  an  award  only  on  one  side,  because  it  was  not 
made  of  the  premises 首柳 wiffy,  but  in  manner  and  form 
JbUowing,〜  Yet  this  is  exactly  in  the  same  terms  as  the 
introducticm  of  the  award  in  the  case  immediately  pre- 
ceding. 

As  an  award  "  that  money  shall  be  paid  in  satisfac- 
tion*' is  good,  so  other  words  may  sometimes  have 
the  same  effect;  thus,  it  is  a  good  award  "  that  the  one 
shall  pay  10/.  to  the  other  for  a  trespass;"  the  word 
" for"  implies  that  it  is  to  be  in  satisfaction  of  die  tres- 


I  •  Raymond  v.  Popley,  aud  on 
iht  same  award  Poplejr  v;  Popley 
in  the  same  term.  T.  8  Car*  on 
demurrer  in  debt  oo  the  boad, 
and  a  breach  assigned  in  non- 
payment.—Rol.  Arb.  K.  13.  vid. 
ctiamld«0. 1.  3. 


' •  Mawe  V.  Samuel)  I  Rol.  Rep. 
!•  2.  Rol.  Arb.  F.6, 

1  M.  13  Jac.  Nichfls  v.  Grun- 
ynxij  Rol.  Arb.  K.  11.  BrownL 
S8.  S.  C.  Hob.  49.  in  which  last 
place  it  is  said  that  no  judgment 
amsgiveiL 
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pass.  Or  "  to  pay  so  much  for  arrears  of  rent;"  for 
that  shall  be  taken  "  in  satisfaction  of  all  arrears,  and 
the  party  discharged  by  payment."  ^  So,  "  for  having 
made  the  first  breach  in  the  law,"  implies  that  the  sum 
awarded  shall  be  taken  in  satisfaction/  Yet,  where  the 
submission  was  of  all  suits  depending  between  the 
plaintiff  and  defendant  in  the  Spiritu^  Court  "for 
tythes;"  and  it  was  awarded,  that  the  defendant  should 
pay  40*.  to  the  plaintiff  "  for  the  tythes"  on  such  a  day; 
it  was  held,  that  this  acward  was  not  mutual,  because 
nothing  was  awarded  for  the  advantage  of  the  defendant, 
as  that  he  should  be  free  of  suits,  or  something  equiva- 
lent : it  may  be  observed^  however,  that  the  award, 
being  of  40^.  "  for  the  tythes,"  it  must  necessarily  bfe 
implied,  that  the  40^.  were  intended  to  be  in  satisfac- 
tion.' 


An  award  recited  that  there  had  bjcen  considerable 
dealings  between  the  plaintifl[  and  the  defendant,  that 
the  plaintiff  had  paid  to  the  defendant  all  his  demands. 


that  the  defendant  should  pay  to  the  plaintiff  the  40/, 
It  was  held,  that  the  recital  of  the  dealings  between  the 
parties,  and  of  the  payment  by  the  plaintiff  of  all  that 
was  due  on  his  part,  implied  that  the  payment  of  the 
40/*  by  the  defendant  was  intended  to  be  in  full  satis- 
Action  of  the  debt/ 

4  1  Bur.  277.  ante  p.  17/.  2 12. 
« Colston  V.  Harris. 
• 咖 on  V.  Cheval,  Lutw.  541. 

2H 


«  Ormlade  v.  Coke,  Cro.  Jac. 
354.  S.  P.  Hob.  49.  Freem.  205. 
266. 

» Hopper  Y.  Hackett,  1  Lev.  1 32. 
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It  was  awarded  that  the  defendant  should  pay  to  the 
pl^ntiffs  15/.  on  or  before  a  certain  day,  which  the  ar- 
bitrators adjudged  to  them  for  the  costs  and  damages 
they  had  sustained  by  reason  of  a  suit  commenced 
against  them  without  cause  by  the  defendant,  and  that 
all  suits  and  diflferences  should  cease  which  were  be- . 
tween  the  parties  before  the  date  of  the  sutmiission 
bond :  it  was  objected  that  the  award  was  not  mutual, 
because  it  was  no  benefit  to  the  defendant  to  stay  his 
own  suit  and  pay  15/.  costs  ;  but  the  objection  was 
considered  to  be  without  foundation  ；  as  indeed  nothing 
but  the  grossest  misconception  of  the  real  meaning  of 
the  rule,  which  requires  awards  to  be  mutual,  could 
h'ave  given  rise  to  such  an  objection/ 

In  the  more  ancient  reports,  however,  the  rule  seems 
to  have  been  so  understood,  that  either  the  thing  which 
was  awarded  must  of  itself  imply  a  discharge  to  the 
party  against  whom  the  award  was  made,  or  some  posi- 
tive terms  must  have  been  added  which  shewed  the 
arbitrator's  intention  that  a  discharge  should  be  the 
consequence  ；  *  for  otherwise,  it  was  thought,  it  could 
not  be  known  for  what  cause  the  thing  awarded  was 
to  be  done,  and  therefore  nothing  could  be  presumed 
to  be  discharged  by  it. 

If  it  had  been  awarded  that  the  obligor,  in  a  single  • 
bond,  should  pay  the  debt,  if  it  was  not  added  that  he 
should  thereupon  be  discharged,  the  award  was  held 
not  binding  for  want  of  mutuality,  because  the  payment 


7  Watmough  v.  Holgate,  2 
Vent.  221,  222.  S.  P.  Comb. 
212. 

«  May  V.  Samuel,  Rol.  Arb.  F. 
3.  Kirkby  v.  Pigot,  25  Car.  2.  3 


Keb,  140. 

•  It  nvay  not  be  altogether  use* 
l^ss  to  observe  here,  tiiat  a  single 
bond  means  a  bond  without  a 
penalty. 
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of  the  money  due  by  a  single  bond  could  not  be  pl»ded 
to  an  action  on  the  bond,  without  a  release.^  But  this 
reason,  since  the  statute  for  the  amendment  of  the  law,* 
has  no  kmger  any  weight. 

If  it  appeared,  however,  by  the  general  ten«  of  the 
award,  that  the  thing  awarded  to  be  done  on  one  side 
was  intended  as  a  recompence  for  injuries  sustained  by 
the  other,  that  was  considered  as  rendering  the  aMrard 
sufficiently  mutual,  without  any  words  of  dischai^. 

An  award  *  reciting  the  submission  to  have  been  of 
all  differences  between  the  parties :  reciting  also,  that 
these  differences  being  understood  by  the  arbitrators, 
who  were  satisfied  that  certain  allegations,  made  in  a 
bill  exhibited  by  the  plaintiff  in  the  Star-chamber 
against  the  defendant,  were  for  the  most  part  known 
to  the  latter  to  be  true,  namely,  "  That  the  defendant 
had  taken  of  the  plaintiff  40^.  for  a  supersedeas  to  re- 
verse an  outlawry  against  the  plaintiff,  but  had  not  re- 
versed it;  that  he  had  taken  of  the  plaintiff  20^.  more 
as  a  fee  pretended  to  be  due  to  him  on  an  execution 
for  26/.  sued  s^ainst  the  plaintiff ；  neither  the  defen- 
dant, who  was  then  under-sheriff  of  Dorset,  nor  any 
one  for  him,  having  ever  enforced  the  execution;  that 
the  plaintiff  had  been  imprisoned,  by  means  of  the  de- 
fendant, by  one  J.  S.  who  had  arrested  him  without  any 
warrant  directed  to  him,  and  that  the  plaintiff  had  been 
compelled  by  J.  S.  to  pay  20s.  for  this  unjust  arrest,  be- 
fore  he  was  permitted  to  go  at  large : "  reciting  further, 
that  the  plaintiff  was  an  honest  man  and  of  good  repu- 
tation, and  a  tradesman,  having  a  wife  and  six  children. 


Hob,  49.  Brownl.  58. 


a  4  Ann.  c.  16.  s.  12 
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and  that  by  reason  of  the  ciFcumstancts  before  recited 
he  had  sustained  great  damage,  scandal,  and  discredit:, 
ordf  red  the  defendant  to  pay  to  the  plaintiff  500/.  by 
different  payments,  on  certain  specific  days. 一 It  was  ob* 
jected  to  this  award,  that  it  was  not  mutual,  because  the 
500 厶 were  not  awarded  to  be  paid  in  satisfaction  of  the 
wrongs  recited,  nor  in  consideration  of  them,  nor  for 
them,  nor  were  there  any  words  whicK  implied  a  dis« 
charge  to  the  defendant :  but  the  court  held  the  award 
good,  and  that  the  payment  of  the  500/.  must  necessarily 
be  intended  to  be  as  a  satisfaction  for  the  wrongs/ 

And  it  may,  how,  be  safely  laid  down,  that  it  is  not 
necessary  that  the  award  itself  should  express  that  a  sum 
awarded  to  be  paid,  or  an  act  to  be  done  in  favour  of 
one  of  the  parties  shall  be  in  satisfaction  ；  or  that  it 
should  contain  any  equivalent  terms :  a  discharge  to  the 
other  must  necessarily  be  presumed  from  the  payment 
of  the  sum  or  the  performance  of  the  act. — Thus,  the 
defendant  having  pleaded  to  an  action  of  trespass,  that 

to  arbitrators,  who  had  awarded  that  the  defendant  should 
pay  to  the  plaintiff  7/.  on  a  certain  day,  and  also  two- 
thirds  of  such  costs  as  he  had  been  put  to  in  and  about 
the  suit,  the  submission  having  been  after  an  impar- 
lance : this  was  held  to  be  good,  though  no  releases  were 
awarded,  nor  any  words  of  satisfaction  were  used/  {m) 


3  16  Car.  B.  R.  j}urbidge  v. 
Raymond  in  a  writ  of  error  on  a 
judgment  in  C.  B.  where  it  had 
been  adjudged  a  vcid  award  on 
demurrer.  But  B.  R.  affirmed 
the  judgment  for  a  clear  defect 


in  the  maimer  of  pleading, 
though  they  thought  the  award 
good  ~Rol.  Arb.  K.  17. 

4  Tomlinson  v.  Ariskin,  Co- 
myns  328. 


(m)  So  upon  a  submission  of  all  thtnj^s  relating^  to  a  suit  braught  bv  A. 
against  B.  for  an  assault  and  false  imprisonment  of  D.  the  ward  of  A.,  an  award 

that 
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It  seems  indeed  a  little  extraordinary  that^the  plaintiff, 
in  whose  favour  the  award  was  made,  should  have  ob* 
jected  to  it,  for  so  singular  a  reason  as  that  the  money  , 
to  be  paid  to  him  by  the  defendant  was  not  awarded 
to  be  in  satisfaction  or  discharge  of  any  thing,  and  that 
nothing  was  awarded  to  be  done  to  the  defendant  or  ior 
his  benefit :  the  objection  can  be  reconciled  to  common 
sense  on  no  other  principle  than  a  supposition  that  had 
the  plaintiff  sued  on  the  award  the  defendant  might 
have  objected  to  it  for  the  reasons  now  assigned  by  the 
plaintiff. 

To  an  action  on  a  bond,  conditioned  for  the  perform- 
ance of  an  award,  the  defendant  pleaded  that  no  award 
was  made :  the  plaintiff  in  his  replication  set  forth  an 
award,  "  that  the  defendant  should  pay  to  the  plaintiff 
121.  on  a  particular  day,  and  take  away  his  mare  and 
colt  from  the  plaintiff's  within  a  week:"  this  was  held 
to  be  a  mutual  award,  because  it  should  be  presumed, 
that  the  possession  which  by  the  award  the  plaintiff  ap- 
peared to  have  of  the  mare  and  colt  was  legal,  as  by 
distress  for  damage  feasant,  by  bailment,  or  other 
means  by  which  the  plaintiff  might  have  justified  the 
detention/ 

These  two  cases  seenv  fully  to  justify  the  observation 
which  immediately  precedes  them.  The  first  is  indeed 
the  case  of  a  parol  award,  and  it  does  not  appear  whe- 
ther the  second  was  by  parol  or  in  writing :  the  condi- 
tion of  the  bond  enabled  the  arbitrator  to  make  his 
award  in  either  way,  and  the  replication  only  states  that 
he  made  and  published  his  award  within  the  time 

a  Cooper  v.  Hirst,  Lutw.  539. 

th«t  "  B,  should  pay  to  A-  guardian  of  D.  the  sum  of  112  dolls.  ；  and  each 
settle  with  his  own  witnetses»"  was  held  to  be  mutual  ；  as  the  payment  mu^t 
be  deemed  to  be  in  satisfaction  of  the  injury.  Weed  v.  EUls,  3  N.  York  T. 
R.  253.  So 
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limited,  but  does  not  allege  in  what  manner:  there 
seems,  however,  to  be  no  good  reason  for  making  any 
distinction,  in  this  respect,  between  an  award  by  parol 
and  one  in  writing. 

All  the  preceding  rules  apply  only  to  particular  parts 
of  an  award;  but  there  are  many  cases  in  which,  though 
the  award,  in  particular  parts,  be  void,  because  these 
are  not  conformable  to  some  one  or  other  oS  these  rules, 
yet  it  is  good  for  the  remainder.  And  there  are  also  a 
great  many  cases  in  which  the  circumstances  of  its 
being  void  for  part  renders  it  void  for  the  whole :  but 
in  order  to  consider  this  part  of  the  subject  with  advan- 
tage, it  seems  proper  to  collect  what  is  to  be  found  in 
the  books  with  respect  to  the  construction  of  awards. 

In  former  times,  the  courts  considered 
San  owtrdM  awards,  with  respect  to  their  construction,  in 

sbaii  he  con-  ，》iv*  g%  .        ,  ，镶， 

ttrued.  a  very  different  manner  from  that  in  which 
they  considered  deeds  and  wills :  the  latter, 
they  held,  ought  to  be  construed  according  to  the  in- 
tent of  the  parties,  and  the  meaning  of  the  words  to  be 
collected  from  the  whole  of  the  instrument  put  toge- 
ther ； but  an  award  they  considered  to  be  in  the  nature 
of  a  judgment,  which  ought  to  be  plain  and  correct, 
and  that  therefore  there  ought  to  be  no  necessity  to  col- 
lect the  meaning  of  the  arbitrators;  for  that  such  a  cot- 
lection  would  not  be  their  judgment,  but  the  conjec- 
ture of  another  of  what  they  had  intended  to  decide/ 

The  adherence  of  the  courts  to  this  rule  was  in 
many  instances  so  rigorous  and  strict,  that  the  power 

«  Brownl.  92.  Yelv.  98. 

So  ivherc  a  submission  was  of  all  questions,  disputes,  and  contrortraies 
touchinf^  the  destruction  of  A.'s  barn,  for  which  A.  had  instituted  a  suit 
ag'ainst  B.  and  also  recited  an  agreement  to  discontinue  the  Aoid  9uit,  an  award 
" that  the  aforesaid  suit  shall  be  no  further  prosecuted,  and  that  A.  should 
" pay  unto  B.  14  dolls.  68  cents,  in  full  for  his  costs  and  expences  in  de- 
" fending'  the  aforesaid  suit,  and  also  for  his  expences  and  attendance  in 
" this  ai^Uriition," — without  any  thinpf  more,  was  held  to  be  mutoal  and 
final.  PurJy  v.  Dciavan,  1  N.  York  T.  R.  304. 
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of  referring  disputes  to  arbitration,  instead  of  being  a 
benefit  to  the  parties,  often  well  merited  that  reflection 
which  a  learned  judge  once  made  with  respect  to  refe- 
rences at  nisipriusj  that  he  never  knew  any  good  to  arise 
from  them. 

In  those  times,  even  a  mistake  in  the  recital  of  a  day 
mentioned  in  the  former  part  of  an  award,  was  thought 
sufficient  to  render  the  award  void,  though  it  would 
otherwise  have  been  good.  Thirt  where,  on  a  submis- 
sion of  the  title  of  copyhold  land,  the  arbitrator,  after 
awarding  the  payment  of  a  small  sum  of  money  by  one 
of  the  parties,  on  the  "  twenty"  first  day  of  May,  order- 
ed the  other  to  release  to  him  on  the  aforesaid  first  day, 
omitting  the  word  "  twenty,"  all  his  right  to  the  copy- 
hold land,  and  that  three  years  after  he  should  make 
further  assurance :  the  award  was  held  to  be  void,  on 
account  of  the  omission  of  the  word  "  twenty,"  because 
there  being  no  such  day  before  mentioned  as  the  first  of 
May,  there  was  no  day  from  which  the  three  years  could 
be  calculated,  and  consequently  no  further  assurance 
could  be  made/  The  court  thought  they  were  not  at 
liberty  either  to  supply  the  word  "twenty,"  which 
would  have  given  effect  to  the  intention  of  the  arbitra- 
tor, or  to  reject  the  word  "  aforesaid,"  which,  though  a 
little  deviating  from  his  meaning,  would  have  made 
the  award  completely  certain. 

Towards  the  end  of  the  reign  of  James  the  first 
however,  the  judges  laid  down  more  liberal  rales  to  be 

^Markham  v.  Jeimings,  Rol.   Ydv.  97,  98. 
Arb.  K.  15.Q,6.  Cro.  Jac.  149. 
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observed  in  the  construction  of  awards;  holding,  that 
they  should  be  interpreted,  as  deeds,  according  to  the 
intention  of  the  arbitrators  ；  that  they  should  be  con- 
sidered, with  the  same  favour  as  the  "  arbitrium  boni 
viri，"  in  the  civil  law:  that  therefore  they  should  not 
be  taken  strictly,  but  liberally,  according  to  the  intent 
of  the  parties  submitting,  and  according  to  the  power 
given  to  the  arbitrators :  that  "all  actions"  mentioned 
ill  the  award  should  betaken  to  mean  "  all  actions  over 
which  the  arbitrators  have  power  by  the  submission;" 
and  that  if  there  were  any  contradiction  in  the  words 
of  an  award,  so  that  the  one  part  could  not  stand  con- 
sistently with  the  other,  the  first  part  should  stand,  and 
the  latter  be  rejected :  but  that  if  the  latter  were  only 
an  explanation  of  the  former,  both  parts  should  stand.* 

So,  it  was  held,  that  if  an  award  were  made  generally 
in  satisfaction  of  all  controversies,  without  any  limita- 
tion, this  should  be  construed  to  extend  only  to  such 
controversies  as  are  within  the  submission.' 

If,  by  manifest  implication,  that  appear,  which,  if 
positively  expressed,  would  render  the  award  good,  that 
is  sufficient  to  support  it. 

The  submission  was  of  all  controversies  between  the 
parties,  and  it  was  awarded,  "  that  the  one  should  pay 
to  the  other  10/.  on  a  particular  day,  and  that  the 
other,  on  the  receipt  of  the  10/.  should  give  to  the 
first  a  general  release?.  It  was  objected,  that  if  he  to 
whom  the  10/.  were  to  be  paid  refused  to  receive  it,  he 

•  Diet,  per  Doderidge .  Palm .  ^  Brown's  c»se»  cited  Hutton,  9. 
108.  3  Bulstr.  66,  67. 
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\^  not  boiiqd  tto^give  the  retease,  and  the  award,  for 
that  reason,  was  only  on  one  side,  and  therefore  void : 
but  the  objection  wa9  overruled^  and  the  award  held 
to  be  good;  l^ecause,  when  it  is  awarded  that  the  one 
shall  pay  10/*  to  tbe  other,  it  is,  by  necessary  implica- 
tion, awarded  that  the  other  shall  receive  it:  in  the. 
same  maimer  as  if  it  had  been  awarded  that  the  pay- 
ment should  be  in  satisfaction  of  alT  controversies  be, 
tween  them,  in  which  case  it  must  have  been  implied 
that  the  other  should  receive  jit  in  satisfaction  ：  in  the 
present  time|  it  Will  appear  strange  that  there  should 
haye  been  any  necessity  for  the  judginent  of  a  court 
in  this  case,  but  in  the  reign  of  Charles  the  first,  the 
matter  waa  so  ikr  ikom  being  dear,  that  the  unsuccess- 
ful party  not  being  satisfied  with  the  judgment  of  the 
court  below,  ajqpealed  to  parliament  in  a  writ  of  error, 
where  the  judgment  was  confirmed  by  the  opinion  of 
all  the  judges*^ 

An  award  "  that  the  one  shall  keep  and  enjoy  the 
goods  in  dispute,  "  paying"  so  much  money  to  the 
other,"  must  be,  construed  in  the  same  manner  as  if 
it  had  been  expressed  imperatively,  "  that  be  shoul4 
pay."* 

It  was  awarded  "  that  the  defendant  should  pay  10/. 
to  ifae  plaintiff,  and  fetch  away  his  mare  and  colt;"  it 
was  objected,  that  was  not  awarded  that  the  plaintiff 
should  deliver  the  mare  and  colt  :  it  was  adjudged,  that 
that  must  necessarily  be  implied.' 

I M.  23  Car.  B.  R.  Lintiefi  v.  «  Stiles  v.  Triste,  I  Sid.  54. 
Williamson,  RoL  Arb,  K.  16.  ^  Hooper  v.  Hirst,  Lutw.  539. 
dted  6  Mod.  35.  2  Ld.  Raym.   cited  1  Ld.  Hayin.  612. . 
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So,  it  might  reasooitbly  be  supposed,  that,  where - 
the  award  was,  "  that  the  plaintiflT,  for  work  done, 
should  "  accept"  a  l^ill  of  sale  fh)m  the  defendant,  of 
the  eighth  part  of  a  ship,"  there  could  have  been  no 
harm  in  implying  th^t  the  defeiujant  should  "  give  " 
the  bill  of  sale :  in  common  language,  a  man  cannot 
accept  a  thing,  wh^h  it  is  not  in  his  option  to  have,  and 
it  could  not  be  in  hisi  option  to  have  it,  unless  the  other 
was  bound  to  ghe  it/ 

On  the  same  principle,  it  would  seem  that  an  award, 
" that  the  plaintiffs  should  pay  30/.  to  tbe  defen^mty 
and  that  they  should  receive  their  goods  left  by  the 
defendant  in  the  hands  of  a  .third  perspn  for  their  use," 
were  good,  and  that  the  defendant  should  be  bound  to 
procure  the  delivery  of  the  goods.* 

It  was  awarded  "  that  the  defendant  should  enjoy  a 
house  of  which  the  plaintiff  was  lessee  for  years,  during 
the  term,  paying  to  the  plaintiff  20^.  yearly : "  this  was 
construed  not  to  be  merely  a  condition  annexed  to  the 
award  of  the  defendant's  enjoyment  of  the  house,  but 
it  was  considered  to  be  a  part  of  the  award  itself,  that 
being  evidently  the  intention  of  the  arbitrators :  and  it 
was  held,  that  an  actioq  of  debt  on  the  bond,  would 
lie  for  the  nonpayment  of  the  20j^ 

The  submission  was  of  certain  controversies  respect- 
ing a  wine  licence,  and  the  arrears  of  rent  issuing  out 
of  certain  land;  the  award  was  in  such  terms  as  diese, 
" that  whereas  it  appeared  to  the  arbitrators  that  15/. 

*  Dis  alitep  visum.  Clapcott  v.  «  Parsons  v.  Parsons,  Cro.  El. 

Davy,  1  Ld.  Raym.  612.  211.S.  P.  M.  18  and  19  El.  inter 

' l?ut  semb.  contr.  Di^hton  v.  Tressam  et  Robins. 

Whiting,  Lutw.  51,  • 
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remained  due  to  the  plaintiff,  they  ordered  that  the 
defendant  should  pay  him  7/'  10s.  in  satisfaction  of  so 
much  of  the  151  and  should  assign  to  him  the  wine 
licence:"  it  was  hdd,  in  the  first  place,  diat  though  it 
was  not  expressed  on  what  account  the  defendant  was 
indebted  to  the  plaintiff,  it  should  be  presumed  to  be 
for  no  other  cause  than '  for  the  rent;  and  secondly, 
though  it  was  not  said  that  the  wine  licence  should  be 
assigned  in  satisfaction  of  the  residue  of  the  15/.  the 
better  opinion  was  that  it  should  be  so  presumed.' 

Where  the  words  of  an  award  have  any  ambiguity 
in  them,  they  are  always  to  be  construed .  in  such  a 
manner  as  to  give  dfect  to  the  award. 一 Thus,  if  money 
be  awarded  to  be  paid  "  in  full  of  sdl  demands;"  these 
words  shall  be  construed  to  mean  "  in  full  of  all  de- 
nuoids  up  to  the  time  of  the  submission  only,  not  to  the 
time  of  the  award,  or  to  the  time  of  payment, 

On  a  submission  by  the  parson  and  part  of  his  pa- 
rishioners OQ  behalf  of  themselves  and  the  rest,  with 
respect  to  tythes,  it  was  awiirded,  that  each  of  the 
parishioners  should  give  the  parson  notice,  when  he 
intended  to  sheer  his  sheep;  in  answer  to  an  objection 
that  the  award  was  unreasonable,  because  the  parish- 
ioner must  follow  the  parson  wherever  he  might  be,  in 
order  to  give  him  notice,  it  was  held,  that  the  award 
must  be  construed  to  mean  that  the  notice  should  be 
given  at  the  parsonage-house,^     •  • 

It  was  awarded  that  the  defendant  should  pay  to  the 
plaintiff  so  much  njoney  on  the  first  of  April,  and  sp 
much  on  the  first  of  May;  and  that  the  parties  should 

7  Al.  51.  y  Utfc.  so. 

•  Per  Powell  J.  6  Mod.  35. 
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pay  1/.  Ss.  each  to  die  arbitrators  for  their  trouble;  and 
that  "  on  payment  of  the  money  aforesadd"  on  the  first 
of  May,  they  should  give  mutual  releases;  here  the 
words  "  on  payment  of  the  money  aforesaid,,,  coming 
after  the  aivard  of  the  money  to  the  arbitrators,  it  was 
conteiided  they  should  be  referred  to  the  whde,  as 
well  to  the  money  to  be  paid  to  the  arbitrators  as  to 
that  to  be  paid  to  the  plaintiff  by  the  defendant;  and, 
according  to  the  opinim  which  then  prevailed,  the 
award  being  void  as  to  the  former,  because  perfcrnnance 
of  it  coiild  not  be  compeHed,  and  die  releases  not  be- 
ing awarded  to  be  given  titt  performance,  it  was  in- 
^sted  the  award  was  v(Md  for  waifl  of  mutuality:  but 
the  court  held  that  these  words,  "  the  money  afore- 
said,"  should  be  referred  ot^y  to  those  sums  with  rt- 
spdct  to  which  the  award  was  good,  and  not  to  the 
money  awarded  to  be  paid  to  the  arbitrator? 

An  awanl)  reciting  that  so  irfuch  money  had  been 
disbursed  by  one  party,  as  was  alleged^  ordered  that 
money  to  be  paid  by  the  other:  in  favour  of  the  award, 
the  court  held  that  this  should  be  understood  as  al- 
leged, and  not  controverted  or  dispFored:  and  that  it 
rfiould  not  be  supposed  that  the  arbitrators  did  not  in- 
quire into  the  matter,  or  that  they  awarded  payment 
from  the  mere  allegation  of  the  disbursement.* 

It  was  awarded,  that  the  defendant  should  pay  ta 
the  plaintiff  8/.  on  -the  14th  of  April,  "  and  that  he 
shoukt  deliver  to  the  phintiff  a  cert»n  writing  obli- 
gatory, or  H  certain  bill  oUigatoiy,  which  he  had  be- 

1  Abrahat  V.  Brandon,  10  Mod.       ^  Knight  v.  Burton,  6  Mod. 
201.  232. 
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fore,"  and  that  then  the  one  should  make  to.  the  other 
neral  releases.  In  favour  of  the  award,  the  court  held, 
t  the  word  then  should  be  referred  to  the  I4th  of 
April,  and  not  to  tbe  delivoy  of  the  bond  to  the  plain- 
iS^  that  the  objection  to  the  uncertainty  of  the  intervefi- 
ing  phrase  might  not  excuse  the  payment  of  the  money, 
A  misrecital  of  the  submission  shall  not  avoid  the 
award:  thus,  where  it  appeared  by  special  verdict  that 
the  sobmisakm  bond  erf  the  plaintiff  was  dated  on  the 
23d  of  February,  and  that  of  the  defendant  on  the  9th 
of  March;  but  the  award  recited  the  latter  to  have  been 
oh  the  same  day  with  the  former;  this  was  held  not  to 
be  material.  So  where  the  submission  was  dated  on  the 
40di  of  February,  and  the  award  recited  as  of  the  7tb, 
Nor  is  it  any  objection  .that  money  is  awarded  to  be 
paid  at  a  place  by  name  Wl^  the  addition  of  the  word 
" aforesaid,'^  tluMigh  the  place  has  not  been  mentioned 
before;  the  word  "  aforesaid,"  in  such  a  case,  is  to  be 
icjected  as  surplusage/ 

If  the  submission  be  "  so  that  the  award  be  made  on 
or  before  a  particular  day,  or  thsit  the  axi>itrat(»^  shall 
choose  an  umpire,"  and  the  umpire  sp  cko^en  make  an 
award,  reciting  that  the  parties  had  bound  themselves 
to  stand  to  his  award  ；  though  compared  to  the  words 
of  the  submissioa,  this     not  litendly  true,  yet  an  ol> - 

s  Ra3rm.  133.  ^  Bedham  v.  Clerkson,  1  Ld. 

4  Al.  a5.  87.  »d4. 

t  ToUt.  DawscA,  I  Vetst.  -'  •  LambardT.  fcingsfordyLutw. 
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jection  on  that  account  will  not  be  allowed,  because  it 
is  but  recital/ 

Where  the  submission  contains  the  clause  of  "  ita 
quod,"  and*  the  award  is  made  with  reference  to  that 
clause,  this  shall  control  the  construction  of  the  award 
in  such  a  manner  as  to  support  it,  though  the  words  in 
their  natural  signification  be  more  comprehensive  than 
the  submission,  and  it  shall  be  intended  that  nothing 
was  in  controversy  but  what  was  comprehended  in  the 
- submission,  unless  the  contrary  be  shewn:  and  on  the 
contrary,  if  the  words  of  the  award  be  not  so  compre- 
hensive as  those  of  the  submission,  yet,  unless  the  con- 
trary be  also  shewn,  it  shall  Hot  be  intended  that  any 
thing  more  was  in  controversy  than  what  is  compre-- 
bended  in  the  aWard.* 

The  submission  was  l>y  bond  conditioned  to  stand  to 
the  award  of  J'  S.  so  that  it  were  made  "  of  and  upon 
the  premises;"  the  award  referring  to  that  clause,  or- 
dered that  one  of  the  parties  should  pay  to  the  other 
10/.  two  months  after  the  award,  and  that  on  such 
payment  each  should  make  to  the  other  a  general 
release  up  to' the  time  of  the  payment,  though  the 
release  comprehended  a  time  beyond  the  submission, 
and  though  it  was  objected  that  the  bond  or  promise  of 
submission  would  be  released :  this  was  held  to  be  a 
good  award,  for  by  the  payment  of  the  money  the 
submission  was  at  an  end,  and  every  thing  depending 
on  it;  and,  on  account  of  the  clause  of  "  ka,quod," 

7  Adams  v.  Adams,  2  Mod.      s  5  Mod.  332. 
169.  ' 
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the  relea%^  should  be  taken  to  extend  only  to  the 
tilings  submitted? 

Chi  a  similar  submission,  it  was  awarded  that  the  one 
party  should  pay  to  the  other  10/.  in  satisfaction  of  all 
actions,  suHs,  and  accounts  which  he  might  have 
against  for  any  matter  to  the  time  of  the  award 
made,  and  that  all  suits  then  depending,  or  which 
afterwards  should  be  depending  between  them,  for  any 
matter,  from  the  beginning  of  the  world  to  the  time  of 
the  award  made,  should  cease;  this  was  held  good, 
though  it  comprehended  a  time  beyond  the  submission, 
because  it  must  be  presumed,  withopt  being  shewn,  that 
nothing  had  arisen  betwieen  the  time  of  the  submissicxi 
ami  the  award? 

The  submission  was  of  all  actions  personal,  "so  that 
the  award  were  made  of  and  upon  the  premises," 
before  Easter:  the  award,  ma^  before  Easter,  and 
professing  ta  be  made  "  of  and  upon  th^  premises," 
ordered  that  the  one  should  pay  to  the  other  20/.  at 
Midsummer  next  ensuing,  and  that  then  the  other 
should  release  to  him  all  actions  personal,  in  satisfaction 
of  all  matters  personal  between  tihem  ；  this  beiftg  made 
" of  and  up<Mi  the  premises,"  it  was  held,  that  it  must 
be  intended  that  the  release  was  to  be  of  actions  only 
till  the  time  of  the 浏 bmission,  and  not  till  Midsummer, 


•  Dubhutur  M.  14  Car.  B.  R. 
Atnoke  v.  Orwell,  moved  in  ar- 
rest of  judgment  and  the  Postea 
stay  8ur  ceo.  Rol.  Arb.  O.  4. 
Vid.  acc.  3  Mod.  170. 

i  83  Car.  B.  R  Lcrwyn  v.  Hills 


on  demurrer.  Rol.  Arb.  O.  5.  S. 
C.  Al.  36.  there  called  Gurman 
V.  Hill. 

«  5  Jac.  Gosse  v.  Brown,  Rol. 
Arb.  M.  1.  Hob.  258.  S.  C.cite^ 
Mo.  885.pl.  1242. 
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80,  where  an  award  was  made  "  of  and  upon  tbe 

premises,"  that  all  actions  and  controversies  between 
the  parties  should  cease  ；  it  wa^  held  that,  though  the 
latter  words,  in  strict  gn^nmatical  projHie^,  applied 
to  aU  matters  and  controversies  at  the  time  when  they 
were  used,  that  is,  at  th^  time  of  the  awaridt  yet  the 
word*,  "  of  and  upon  the  pcemisos,"  ^ould  coBtnA 
the  meaning,  and  rtfi^r  it  pnly  to  controversies  at  Jth« 
time  of  the  subim83iQn.^ 

There  is  no  doubt  but  that  at.  present,  without  the 
help  of  this  controlling  clause,  the  same  construction 
would  prevail  in  all  cases  similar  to  the  preceding;;  even 
in  those  times  of  nicely,  it  was  held  that  an  awa«xl  of  a 
sum  of  money  narv  in  controversy,  was  good,  for  that 
it  should  be  understood  to  have  been  in  controversy  at 
the  time  of  th,e  submission  a»  well  as  at  the  time  of  the 
award/  、 

Much  diftoul^5  it  has  been  observed,  occurs  in  aU 
the  more  ancient  reports,  on  the  construction  that 
ought  to  be  put  Ga  the  aw^  of  a  release :  that  which 
was  naturally  adopted  as  the  most  probable  mode  of 
putting  *aa  end  to  litigation,  between  the  contending 
parties,  has,  in  almost  numberless  instances,  l>een 
the  great  obstacle  to  the  accomplishment  of.  that 
卞 urpoae, — It  has  not  been  without  an  obstiiwite  stnjgh^ 
gle,  that  an  award  of  a  "  general',  release,  unac- 
companied with  any  words  from  which  an  unfavourable 
construction  might,  with  any  shew  of  reason,  be  put 

3  Cro.  El.  861.  Goodman  v.  *  Baspole  v.  Freeman,  Crp. 
Fountain.  Jac.^85. 
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upon  it,  has  been  admitted  to  be  good;  though  so  early 
as  the  reign  of  Charles  the  seccuid  a  distinction  was 
made  between  the  award  of  a  "  general  release," 
Whhoat  additional  words,  and  ofa  "  general  release  to 
the  time  of  the  award;"  *  yet,  so  late  as  the  seventeenth 
of  George  the  third,  an  objection  was  seriously  taken 
to  an  aM^ird  because  it  ordered  a  "  general  release.*' 
On  a  reference  at  nm  prius  of  all  matters  in  question 
in  the  came,  the  arbitrators  had  at  first  ordered  the  par- 
ties to  give  general  mutual  releases  ；  but  afterwards 
observing  that  the  reference  was  not  of  M  matters  be- 
tween the  parties,  they  thought  they  had  exceeded  their 
authority,  and  therefore  they  made  another  award,  in 
every  odier  respect  the  same  as  the  former,  but  instead 
of  general  releases,  ordered  special  releases  of  matters 
in  difference  in  that  cause.  An  application  was  made  to 
tbc  court  to  have  both  awards  set  aside,  the  first  be- 
cause of  the  genmd  releases,  and  the  second,  because 
k  was  made  after  the  arbitrators  had  executed  their  au- 
Aosity.  The  court  however  held  that  the  first  awaM 
miglit  be  supported^  eidier  by  construing  the  release 
to  be  so  iisir  good  as  it  fell  within  the  authority  of  the 
arbitrators^  or  if  it  must  be  supposed  to  be  one  intire 
thing,  by  rejecting  it  altc^ther/ 

The  leac&ig  case  on  this  subject  is  that  <rf  Vanlore 
and  Tribb,  as  given  in  Rollers  Abridgment:  ，  the  sub- 
mission was  made  on  the  first  of  May,  of  all  eontro- 

•  Vaaque  v.  Daniel,  35  Car.  3.  ，  Rol.  Arb,  N.  1  •  VkU  Mwc  v. 
3  Keb.  353.  Samuel,  3  Rol.  Rep.  2,  the  8am« 

•  Pickering  v.  Watson,  2  Bl.  doctrine.  Kynaston  v.  Jonesi 
Rep.  1 1 17.  M.  ir  G,  3.  C.  B.  Rol.  Arb.  N.  2. 
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Tcrsies' between  the  parties:  the  award  was  made  oa 
the  fourth  of  May,  and  ordered  that  due  should  pvea 
jg;eneral  release  to  the  time  of  die  award  :  dib  was  hdd 
to  be  altogether  void,  because,  comprehending  a  tune 
out  of  the  submission,  and  extending  to  controversies 
that  might  have  arisen  between  the  first  «nd  the  foufth 
6f  May,  it  was  v6id  as  to  these,  and  b^ng  an  intire 
thing  it  must  be  oonsidered  as  void  in  the  whole. 

But  the  prbicqpal  reason  g^ven  by  the  court  for  thk 
detenninatUMi'  was^  that  by  di»  release,  the  bond  tut 
^iflsuftfpsit,  by  ivfaich  die  opposite  par^  was  bottnd  to 
perform  the  award,  would  be  released.  And  this  reason 
has  been  adopted  ia  subsequent  cases. 


It  was  awarded  that  the  defendant  should  pay  to  the 
:']^ntiff  two  sums  at  two  several  days,  and  that  seveml 
releases  should  be  given  presently:  the  court  held  this 
was'roid,  because  the  rdease  woidd  discharge  bo^  ttie 
abitradon  bond  and  the  mcHiey  awarded  to  die  .  plain* 
-tiff/  Here  the  court  must  have  ]nroceeded  on  tbe  id«a 
' tiiat  the  rele^e  was  an  intire  act,  and  that  a  release  to 


die  thne  of  the  submission  would  not  have  been  per- 
formance. 


The  submission  bond  was  dated  the  2d  of  July :  the 
award  was  that  the  defendant  should  execute  a  general 


and  that  then  the  plaintiflF  should  give  a  general  release 
to  the  defendant:  to  this  it  was  objected,  that  as  the 
defendant  was  to  give  the  first  release,  if  the  plaintiff 
afterwards  refused  to  give  his  in  retxim,  the  defendant 
would  have  no  remedy  ；  for,  if,  on  «uch  refussJ,  the 
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defiendw*  shoiild  sue  on  the  submissionboBd,  andasu^ 
the  bisach  in  diis^  that  the  plaintiff  had  not  executee^ 
the  release  on  his  part,  he  might  plead  the  present  de- 
fendant's release  in  bar  of  this  action  on  the  bdiuL — 
And  here  a  dktbiction  was  made  by  Powell,  J.  between, 
an  award  <rf  releases  generally,  and  an  award  ofreleaaea 
to  be  executed  to  the  time  of  the  award  made:*  iit 
the  former  case,  he  said,  the  release  should  be  under- 
stood to  relate  only  to  the  time  of  the  sabmisakm;  but 
in'the  latter,  such  a  construction  could  not  be  admitted^ 
b^u8e，  going  expressly  beyond      time  of  the  sutn 
nuMiop,  it  would  release  theJbond  of  submission  itself^ 
and  ali  intermediate  acts.  But  Trebjr,  C.  J.  said  that  it 
had  been  held  in  such  a  case,  that  the  submission  bond? 
should  be  excepted?  Aifd  it  certainly  had  been  so 
hdd,  about  seven  years  befcH^,  in  the  following  case* 
To  dtebt  on  a  bond  c<mditioned  to  perform  an  award, 
the  defendant  pleaded  "no  award."  The  plaintiff,  in' 
his  replication,  set  forth  an  award,  "  that  the  defend- 
ant should  pay  5L  to  the  plaintiff  presentljr,  and  give 
bond  for  the  payment  of  10/.  mOTe  on.  the  39th  of  No* 
vember  following,  and  that  the  parties  should  "  now" 
sign  general  releases;  on  demurrer,  this  was  argued  to 
be  a  void  award,  because  mutual  releases  were  to  be 
given  at  the  time  ©f  the  award,  which  would  discbarge 
the  bond  payable  in  November  following.  But  the 
coort  overruled  the  demurrer,  saying  the  releases 
should  discharge  such  matters  only  as  were  depending 
at  the  tijnie  of  the  submissipn.' 

•  Sec  this  distinction  3  Lev.   Raym.  115, 116.  M.  8.  W.  3. 
168,  344.   1  Show.  272.  «  Rees  v.  Phelps,  M.  1  W.  und 

1  Marks  v.  Marriot,  1  Ld.   M*  3  Mod.  364. 
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Chief  Justice  Trevor,  however  j>  afterwards  ^  suppott-^ 
ed  the  distinction  taken  by  Pcwell,  saymg  that  "  to 
hold  that  a  tender  of  a  rdease  to  the  time  of  the  sub* 
mission  was  a  sufficient  performance,  whore  the  arbi- 
trators had  awarded  a  release  to  die  time  of  the  award," 
would  be  to  make' an  award,  and  not  to  declare  the  law 
upon  it,  and  then  farevrel  all  awards. 

It  is  now,  however,  clearly  settled,  that  an  award  of 
releases  up  to  the  time  of  making  the  award,  is  not  al- 
together void,  but  that  it  shall  be  construed  so  as  to 
support  the  award,  and  that  for  two  reasons:  the  first, 
that  it  shall  be  intended  that  no  difference  has.ariseti 
since  the  time  of  the  submission*  unless  it  be  shewn 
specially  that  there  has  ；  the  second,  that  a  release  to 
the  time  of  the  submission  is  a  good  performance  of  an 
award,  ordering  a  release  to  the  time  of  the  award  ；  not 
because  the  meaning  of  the  arbitrators  is  so,  but  be- 
cause their  meaning  must  be  controlled  so  for  as  it  is 
void,  by  construction  of  law.  ^ 

I  shaU  conclude  this  part  of  the  subject  with  one 
general  observation  ；  that  though  an  award  must  possess 
all  the  qualities  which  have  been  described  as  neces- 
sarily belonging  to  it,  yet  the  courts,  in  modem  times, 
have  repeatedly  declared  that  they  disapproved  of  the 
strictness  with  which  they  were  formerly  construed, 
and  that  they  will  always  adopt  a  liberal  construction, 
in  order  that  awards  may  answer  the  purpose  for  which 

^  M.  13  W.  3,  Lee  v.  Elkins,  33.  35.  2  Ld,  Raym.  964,  5. 
Mod.  590.  Lutw.  545.  Cooper  v.  Pierce,  1  Ld.  Rayin> 


4  Abrahat t.  Brandon,  10  Mod.  116.  vid.  Itt  Mod.  116. 
201.  Squire  v.  Grevill,  6  Mod.    164,  5.  2  Keb.  431. 
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lliey  are  intended.'  Lord  Hardwicke  too,  on  one  occa- 
»on,  declared,  that  as  courts  of  law  had  relaxed  con- 
siderably from  the  rigour  formerly  observed,  it  might 
possibly  be  of  consequence  to  consider,  whether  courts 
of  equity  might  not  still  take  greater  latitude  ；  but  he 
said  he  was  imwiUuig  to  do  this,  because  it  would  in- 
troduce confusion  and  uncertainty,  rendering  awards  a 
mixed  case,  fKUtly  determined  by  arbitrators,  and 
partly  by  the  authority  of  courts  of  equity,  and  there- 
fore he  chose  raiher  to  confine  himself  to  one  rule/ 

In  early  times,  if  one  part  of  an  award 
w^s'void,  the  whole  was  ccmsidered  as th^^'^M^ 
void :'  but  in  the  reiea  of  Queen  Eliza- 

, , , - . ^         .  -.,  V  for  the  reft. 

beth,  Holt  says/  in  the  reign  of  King 
James  the  first,  it  began  to  be  the  rule  of  the  courts,  in 
many  cases,  to  enforce  the  performance  of  that  which, 
had  it  stood  by  itself,  would  have  been  good,  notwith- 
standing another  part  might  be  bad :  but  the  adoption 
of  this  rule  without  restriction,  it  was  soon  discovered^ 
would,  in  many  instances,  be  productive  of  injustice. 
It  became  therefore  necessary  to  distinguish  in  what 
cases  the  rule  should  be  adopted,  and  in  what  it  should 
be  rejected.  The'principtes  bf  which  the  application  of 
iht  rule  shall  be  directed  are  not  very  accurately  ex* 
plained  in  the  books  ；  but,  firom  a  general  purview  of 
the  cases,  I  will  venture  to  express  them  in  general 
terms,  and  give  under  each  the  cases  which  seem  to 
justify  my  assertions. 


*  Per  Ld*  MansaeM,  I  Bur.  •  Atk.  504.  (519.) 
277.  7  13  Mod.  534. 
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If  Sitt  amrani  be.  voidi  as.  to  part  only,  of  wiiafc  ia  order* 
ed  to  bft.doiie  one  o£  the  pattk»，  but  good:  a&  to  tfacr 
test,  k  is  JoM  cpBipefceatta  MaLndio  is  oodemd'  to  pes^ 
fbnn.  k  tm  object  to' the  wfaabi^  on  aecount  of  die  pmt 
^iek  b;  voUl^  but  he  must  perfoim  die  pajot  for  which' 
1km  awMb  ia  good,  as.if  k  slood  by  ItseU;  unless.the 
cppostoe  posQr  emld  object  to;  the  pecfonnance  of  bis 
pwt,  on  Mcmmt  of  Iftie  wuiK  of  remafy  to  eafiorce  per" 
fbrmance  of      pact  vAAttk  i&  void  coi  the  oAar? 

Tbas，  if  tlie  submassioabe  of  a  poirticular  tMngi,  and 
the  award  made  that  whk^i»  submitted^  and  also,  of 
something:  else  to-  be  done  1^  tiie  ssme  party,  though 
wiA  respect  to  the  latter  the  awwdbe  vold^  yet  he  ahaii 
be  bound  to  perform  the  rest?  (n) 

As,  if  the  submisfiion  be  of  a&  matters,  depending, 
ttie  aiwavd  be  tkat  one  of  the  purtksi  shall  not  pron 
wpcatt  any  actkki  de pen^dng  or  arisen  at  the  tame  of  tlie 
•ward  made,  where  there  aire  aetkms  ddpending  be- 
tween die  time  of  the  submifiskxi  and  the  aiwsaird,  in 
wfaieh  ca6e  the  zvmri  is,  vmd  as^  to  them,  yet  the'award 
being  good  Sat  those  which  were  depe&dto^  at  the  tiino 
of  the  submission^  must  he  so  far  perforansd.^ 

if  it  be  awarded  that  one  shatt  pay  sa  muck  to  the 
oAer^  and  that  he  shall  give  bond  with  two  suretks  Sod 
that  sum,  though  ibis  be  void  a&tatiie  sureties,  yet 
be  must  give  a  bond  kimself.^ 

So,  "  that  the  defendant  shall  pay  the  plaintiff  ISQl. 
and  find  three  sureties  for  the  payment  of  a  further 

«  Vid.  Rol.  Art).  N.  6.  «  Vid-  19  E.  4.  1.  18  Ed.  4.  23- 

»  Tomkins  v.  Webb,  3  Rol.   dted  Cro.  £t  4^.  Rc^  Aib. 

Rep.  46.  N.  7.  1  Rol.  Rep.  270.  2  Leiu 

1  18  Jac.  Safer  v.  Sayer,  Rol.   6.  3  Leon.  62. 

Art).  N.  5. 

(") In  ft  cause  between  one  plaintiiT  and  two  defendants,  a  rule  was  eii- 
terod  to  refer  «11  matters  in  variance  in  the  cause,  &c.  The  referees  reported 

A  sum 


siAn,"  thtough  void  wtlh^respeot  to  the  sureties,  te  iattst 
pay  the  1601.  and  be  hound  hiiwelf  for  the  tuKthor 
Mmi,  if  no  (rt^edion  can  'be  Wen  to  anjr  Blber:put  of 
the  award/ 

So,  if  it  be  airarded  •  that  the  one  shsdl  snake  assur- 
anee  of  oertaui  kuid,  within' the  submission^ tolhe  ether 
and  wife,  though  this  be  void  as  to  the  wife,  who  k 
a-fltraager^to  the  sutouenion,  yet  itibtg^od  fiarthe  reo^ 
-ftBd  he  mvssk  convey  the  land  to  the  other  party  lumself/ 

So,  if  the  award  he:  that  one  of  the  piurties  ，md  his 
wSt  levy  o^ne  <rf  the  land  in  dispclte,  >to  the  other, 
.diMigh  this  be  ^oid  ts  to  the  -wife,  yet  thd  thus^and 
must  levy  aifioe,  otkermse  he  will  ^forfeit  Mst  bood/ ― 
•So,  if  idie  award  be  diAt  he  shall  jnake  ^an  estate  of  .oer- 
tiin  Inmdarto  the^pfadntiff ^fer^ife,  witb*  remainder  to  a 
stranger  in  fee/ this  is  good  for  the  estate  to  die  pbun- 
-tifffor-Hfe,  aHd4SfK*samuch  must  be.  performed^  though 
it  be ^v«id>for  the  ie«t/ 

*So,i¥iien  itmras  held  that  thearbitrator  bad  no  fowet 
over  the  costs  of  the  arbitration,  yet  "  an  award  timt 
one  of  the  parties  ahottid  paya  sum  of  money  to  the 
oAar,  and  so  much  for  writing  the  award,"  must  have 
been  performed  with  respect  to  the  money  to  be.  paid 
to  the  otiier  party/ 

The  sttbndssion  wasr  by  bond,  conditioned  to  stand  to 
an  award  of  all  controversies  and  doubts,  had,  made, 

3  Id.  ^BrettoD  V:  Pratt,  Cro.  El. 

4  M.  37,  38'  El.  Samon  v.  Fitt，    758,  pi.  27. 

7M.  Alb:  N.  8.  7  Perryn  r.  Bany,  Bridge- 

«  Keilw.  43.  a.  b.  45  b.  2  Keb.  man,  90,  91.  Pinckney  v.  Bitf- 
290.  lock,  2  Keb.  759.  2  Lev.  3. 

a  ram  to  be  dae  from  m€>of  the  dlfendMMts  ta  Ihepbintlfi;  JAd、《iKyteMlwi 

to  be  due  to  the  pUintliffrom  both  defendants.  The  report  as  to  the  tebarate 
debt  was  set  Mide  by  the  court,  and  the  residue  confirmed.  Woglam  v. 
Adanu     JSvme,  Supreme  Court  of  PcnnsylvMiia.  September  Term,  1804. 
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moved  or  stirred  between  the  parties  from  the  begnv- 
ning  of  the  world  tUl  the  day  of  the  date  of  the  bond: 
it  was  awarded  that  the  one  should  pay  to  the  other  lOt 


by  him  ；  and  if  it  should  appear  in  a  month,  and  due 
proof  should  be  made  that  he  had  received  more  than 
he  had  confessed,  then  he  should  pay  that  also.  —  It 
was  objected  that  all  doubts  were  referred,  and  the  con- 
dition contained  a  proviso  that  the  award  should  be 
made  of  the  premises,  yet  die  arbitrators  had  not  made 
an  end  of  all  doubts,  as  it  appeared  they  doubted  whe- 
ther more  was  due  or  not:  but  die  court  held,  that  as 
it  was  not  averred  that  there  was  any  dotibt  moved  or 
stirred  between  the  parties  at  the  time  of  the  submU， 
sion,  it  should  be  presumed  that  this  doubt  arose  in  the 
mifids  of  the  arbitrators  afier  the  submission^  and  that 
they  added  this  reservation  only  by  way  of  greater  cau- 
tion on  their  own  part :  and  though  such  a  reservation 
was  void,  yet  the  award  good  for  the  payment  of 
the  10/.» 

If  that  part  of  the  award  which  is  void  be  so  con- 
nected with  the  rest  as  to  affect  the  justice  of  the  case 
between  the  parties,  the  award  is  void  for  the  whole. 
Thus,  where  it  was  awarded  "  that  the  defendant 
should  pay  to  the  plaintiff  40/.  by  instalments,  namely, 
10/.  at  Michaelmas,  20/.  at  Christmas,  and  10/.  at  the 
Annunciation  ；  and,  if  before  the  last  payment  it  should 
seem  to  the  arbitrator  that  the  defendant  was  engaged 
for  the  plaintiff  in  any  debt  not  satisfied,  he  should  re- 


•  Jcaaes  v.  Fourthe  on  a  writ  affirmed  in  B.  R,  H,  10  Car. 
of  error  from  C.  B.  and  judgment   Rol.  Arb.  M.  6. 


TAe  jfwurd  or  Umpirage*  247 

； pay  him  so  much  as  the  debt  not  satisfied  amounted  to; 
and  that  the  parties  should  give  mutual  releases;"  it 
was  held,  that  that  part  with  respect  to  the  reimburse- 
ment being  void,  and  a&ctii^  the  whole  of  the  award, 
the  whole  was  void? 

I  have  ventured  to  assert  that  it  is  not  necessary  that 
an  award  should  be  mutual,  m  the  sense  in  which  the 
rule  is,  expressed,  and  in  which  it  is  conunonly  under- 
stood,  namdy,  that  something  must  be  awarded  in  fa* 
vour  of  each  party :  however,  when  from  the  tenor  of 
the  award  it  spears  that  the  arbitrator  has  intended 
that  hi^  award  should  be  mutual,  awarding  something 
in  favour  of  <me  of  the  parties  as  an  equivalent  Fot  what 
he  has  awarded  in  fiivour  of  the  other:  if  then  by  any 
of  the  rules  for  the  constitutkni  of  anaward,  that  whidi 
is  awarded  on  one  side  be  .void,  so  that  performance  of 
it  cannot  be  enforced,  the  award  is  void  f<x  the  whole, 
because  that  mutuality,  which  the  arbitrator  intended, 
cannot  be  preserved. 

Thus,  where  the  dispute  related  to  the  title  of  a 
copyhold  tenement,  and  it  was  awarded  that  the  de- 
fendant should  pay  6/.  to  the  plaintiff  on  th&  twenty 
first  of  May,  and  that  then  the  plaintiff  should  release 
all  his  right  tp  the  copyhold,  and  three  months  after 
the  aforesaid  first  of  May  should  make  fiuther  assurance 
to  the  defendant;  at  a  time  when  the  courts  would  not 
supply  the  word  "  twenty,"  but  for  want  of  it  held  all 
that  part  of  the  award  to  be  void  ；  it  was  perfectly  con- 
sonant to  reason  and  justice  that  they  should  hold  the 
award  void  for  the  whole,  and  not  force  the  defendant 

»  Winch  and  Grave  v.  Saunders,  Crb.  Jao.  584. 
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to  pay  the  6/.  when  he  could  not  have  that  in  return 
which  was  inteilded  by  the  arbitrator  as  a  consideration 
for  it.  1 

So,  when  it  was  held  that  the  arbitrator  had  n« 
power  over  the  costs  of  the  reference,  if  it  had  been 
awarded  that  one  of  the  parties  should  pay  the  other 
10/.  and  that  the  lattet  should  pay  the  costs  of  refe- 
rence; the  latter  part  being  void,  and  intended  as  a  re- 
compence  or  equivalent  for  the  other,  it  was  reasonable 
to  consider  the  whole  award  as  void.* 

So,  where  A.  and  B.  submitted,  to  certain  arbitrators, 
the  title  of  certain  land,  who  awarded  that  all  contro- 
versies should  cease  concerning  the  land,  and  that  B， 
should  pay  to  A.  8/.  and  that  A.  his  wife  and  son  and 
heir  apparent,  by  the  procurement  of  A.  should  pass  to 
B.  such  assurance  of  the  land  as  B.  should  require;  this 
was  held  to  be  void  for  the  whole  ；  A.  could  not  compel 
his  wife  and  son,  who  were  strangers  to  the  submission, 
to  make  the  assurance,  and  perhaps  the  wife  and  son 
had  the  estate  of  the  land  in  them,  and  their  passing 
the  estate  was  the  consideration  for  which  the  8L  were 
awarded  to  be  paid  by  B.  to  A.^ 

It  was  awarded  that  the  defendant  should  pay  and 
satisfy  the  plaintiff  for  task  work,  and  d^ys  work  done 
by  the  latter  for  the  former,  and  that  then  the  plaintiff 
should  pay  to  the  defendant  25/.  and  give  him  a  general 
release  of  all  controversies:  this  was  held  to  be  void 

lYel.  98.  Markham  v.  Jen-  Jac.  577, 8.  Al.  10.  10  Mod.  201. 

nings,  Rol.  Arb.  K.  15.  Brownl.  a  Barney  v.  FaierchildQ,  Rdl. 

92.  Arb.  N.  9. 

2  Rol.  Arb.  K.  13.  U.  Cm. 
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for  the  whole,  because  being  void  for  that  awarded  to 
be  d<Mie  by  the  defendant  on  account  of  the  uncertainty 
of  how  much  he  has  to  pay  to  the  plaintiff  for  the  task 
work  and  days  work,  the  Fecompence  intended  for  the* 
plaintiff  was  gone/ 

If  one  intire  act  awarded  to  be  done  on  one  side 
comprehend  several  things,  for  some  of  which  it  would 
be  good,  and  for  others  r:Qt,  the  award  is  bad  for  the 
whote,  because  the  act  cannot  be  divided. 一 As  if  an 
aggregate  sum  be  awarded  to  be  paid  to  one  of  the 
parties  for  considerations  expressed  in  the  award,  some 
of  which  are  within  the  submission,  and  others  out  of  it, 
this  is  void  for  the  whole,  because  it  is  impossible  to  dis- 
tinguish how  much  was  intended  for  the  considerations 
within  the  submissions. 一 Thus,  where  the  submission 
was  of  all  controversies  between  the  plaintiff  and  de- 
fendant, and  the  wife  of  the  latter,  for  divers  sums  of 
money  laid  out  for  the  wife  by  the  plaintiff  at  her 
request  v^hen  she  was  sole:  an  award  "that  the  de- 
fendant should  pay  to  the  plaintiff  a  certain  sum  of 
money,  for  all  sums  laid  out  by  him  for  the  wife  while 
sole,  without  the  addition  of  its  being  at  her  request," 
was  held  void,  in  those  times  svhen  the  courts  were 
unwilling  to  presume  any  thing  in  favour  of  an  award, 
and  therefore  would  not  take  it  for  granted  that  the 
whole  iff? &  laid  out  at  the  request  of  the  wife:  and  in 
diis  case,  had  any  thing  been  awarded  on  the  other 
side,  the  award  would  have  been  totally  void,  because 
it  would  have  wasted  that  mutuality  which  the  arbi- 
trators had  intended  to  prevail  iA  their  award/ 

4  2  Saund.  293.  oo  a  writ  of  error.  Cro.  Jac.  639, 

•  Waters  v.  Bridges,  adjudged 
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When  it  was  held  that  a  release  extending  to  a  titns^ 
beyond  the  submission,  was  void  for  the  whole,  and 
that  the  execution  of  a  release  to  the  time  of  the  sub- 
mission was  not  a  good  performance  of  an  award  which 
ordered  a  release  to  the  time  of  the  award  5  and  when 
it  was  held  that,  without  a  release,  no  satisfaction 
could  be  presumed,  unless  some  words  were  used  which 
necessarily  implied  a  satisfaction  ：  in  those  times,  if 
money  had  been  ordered  to  be  paid,  and  then  a  release 
from  the  o^er  to  a  time  beyond  the  submission,  the 
latter  part  being  void,  the  whole  award  would  have 
been  void.*— -This  is  the  doctrine  of  Kolle  in  his  abridg- 
ment of  the  case  of  Vanlore  and  Tribb,  from  his  own 
reports  ；  and  from  this  case,  as  given  in  the  abridgment, 
all  Ac  difficulties  with  respect  to  releases  have  arisen. 

The  case,  as  given  in  his  reports,  by  no  means  jus- 
tifies his  conclusion  here:  in  these  the  award  is  stated 
to  have  been,  "  that  erne  of  the  parties  should  pay  so 
much  to  the  other  in  satisfaction  of  all  duties  which 
" he"  (the  latter  as  it  would  seem)  had  against  "  him" 
(the  former  apparently)  as  administrator  to  J.  S.  and 
that  "he"  (it  appears  doubtful  which  of  the  two  is 
here  meant)  should  make  a  release  to  "  him"  (here 
the  same  doubt  prevails)  of  all  actions  to  the  day  of 
the  award:"  the  breach  assigned  was  the  nonpayment 
of  the  money,  and  the  question  was,  whether,  as  Ae 
award  was  confessedly  void  as  to  the  release,  "  he" 
should  be  bound  to  perform  the  remainder,  that  is,  to 


Vanlore  v.  Tribb,  Rol.  Arb.  N.  1  •  cites  his  own  reports. 
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pay  the  tiumey. 一 The  doubt  wkh  respect  to  the  award 
as  here  stated  is  whether  from  the  coofiision  of  the  pro- 
nouns we  ^  to  understand  .that  the  release  was  to  be 
given  by  the  same  petson  who  was  to  pay  the  money, 
or  by  ^  other  to  him  in  consequence  erf  the  payment; 
if  we  are  to  understand  the  former  to  have  been  the 
caae,  a&  seems  necessarily  to  be  implied  firom  the  man- 
ner of  reasoning  both  of  the  court  and  counsel,  there 
C^Hild  be  no  question  but  he  was  bound  to  pay  the 
iKicmey,  for  that  was  altogether  independent  of  the  re- 
lease.~ It  is  laid  down  as  a  princifde  in  the  ailment 
of  the  counsel,  that  as  the  party  is  bbund  to  peifcHtn 
every  thing  in  the  award,  therefore  he  ought  to  perform 
that  whkh  is  good,  though  part  ht  void  ；  this  is  adopt- 
ed by  the  court,  and  judgment  given  accontin^y  for 
^  plainW  Had  the  release  been  awarded  ta  be  given 
by  ^  other  par^  (Xi  payinetit  of  die  money  to  faim,  then 
tbe  question  could  not  have  been  directly  whether  he 
tdio  was  to  pay  the  money  was  bound  to  perform  his  part 
of  die  award;  but  diat  would  have  depended  ultimate- 

on  the  questkm  with  respect  to  the  release  iuMf;  and 
according  to  the' principles  which  then  prevailed,  the 
award  with  respect  to  the  release  would  have  been  c<mi- 
sidered  as  void,  and  therefore,  that  being  the  recom- 
pence  for  the  payment  of  the  money,  the  award  would 
have  bera  of  one  side  only,  and  ^erefore  void  for  the 
whole,  according  to  the  doctrine  of  the  abridgment* 

The  next  case  in  the  abridgmeiit,  is  one  of  a  sub- 
mission on  the  first  of  May  ef  all  matters  between  the 

7 1  Rol.  Rep.  437,  S.  C.  Bridgeman,  59. 
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parties,  and  an  award  that  the  one  should  pay  to  the 
other  20f.  in  satis&ction  of  all  matters  between  them 
to  the  time  of  making  thp  award,  which  was  on  the 
fourth  of  May. 一 Though  thi$  comprehends  more  time 
than  the  submission,  says  the  abridgment,  stating  the 
words  of  the  court,  yet  because  it  shall  "ol  be  intended 
dmt  there  were  any  matters  between  them,  from  the 
time  of  the  submission  to  that  of  the  award,  if  it  be 
not  shewn  on  the  other  side,  the  award  is  good's  RoUe 
adds  his  own  opinion,  that  this  case  seems  to  be  good 
law,  but  that  the  reason  on  which  the  court  relies,  is 
not  the  true  reason,  because  it  crosses  the  reason  given 
for  the  judgment .  in  the  case  before  ；  for  there  the 
award  was  held  to  be  void,  because  there  might  have 
been  other  disputes  between  the  time  of  the  submission 
and  the  award:  but  he  says,  it  seems  the  reason  of  the 
present  case  is,  that  though  there  were  other  matters 
between  the  submUaion  and  the  award,  and  so  the 
award  void  for  these,  yet  here  there  is  not  one  intire 
act  to  be  dune,  as  in  the  case  before  of  the  release  ； 
but  thaCO^*  shall  continue  a^good  satisfaction  for  the 
other  matters  submitted;  and  all  the  inconvenience  is 
that  perhaps  the  money  to  be  paid  was  increased  by 
reason  of  the  intervening  matters,  and  so  he  may  sus- 
tain some  prejudice,  but  no  prejudice  can  be  sustained 
on  the  other  side* 一 The  reason  of  the  court,  however, 
is  more  consonant  to  the  principles  of  justice  than  that  of 
Rolle— by  presuming  that  there  were  no  matters  be- 
tween the  parties,  from  the  time  of  the  submission  to 


»  M.24  Car.  B.  R.  Kynaston  v.  Hutt.  9.  Mo.  885.  pi.  1 243 
Jones,  H«  15  Jac.  Ley  v.  Payne, 


The  Award  or  Umpirage.  2S3 

that  of  the  making  of  the  award,  the  court  suppose  that 
the  arbitrator  had  not  in  contemplation  any  injury  fen* 
which  be  was  to  give  a  satisfkction,  but  those  which 
were  withm  the  submission,  and  that  the  words  seeming 
to  comprehend  something  more,  must  be  considered 
only  as  an  inaccurate  expression. — But  the  reason  sug- 
gested by  RoUe,  is  against  the  justice  of  the  case;  for 
if  m  truth  the  arbitrator,  by  considering  other  injuries 
than  those  submitted  to  him,  had  increased  die  satis- 
£iction,  beyond  that  which  he  would  otherwise  have 
given  ；  and  if  the  party  notwithstanding  that  increase  of 
damages,  be  not  precluded  from  suing  his  opponent  for 
those  injuries  which  were  out  of  the  submission,  the 
intention  of  the  arbitrator  does  not  imvail. 

It  is  only  by  supposing  that  the  arbitrators  have  not 
expressed  their  real  meaning  with  perfect  accuracy,  that 
the  following  and  many  other  similar  cases  can  be  sup- 
ported, with  a  due  regard  to  justice. 

The  submission  by  A.  andB«  of  all  suits  between 
them,  concerning  certain  tjrthcs;  the  award  was  that 

A,  should  pay  to  B.  a  certain  sum  of  money,  and  tlmt 

B.  should  suffer  all  suits  which  he  had  a§Aist  A.  to  be 
discontinued,  when  in  &ct  he  had  other  actions  against 
A.  which  did  not  concern  the  tythes :  the  court  held 
that  the  award,  though  void  as  to  the  discontinuance 
of  "the  actions  which  did  not  concern  the  tythes,  was 
yet  good  for  the  rest,  "  because  the  suffering,  says 
Rolle,  of  the  actions  to  discontinue,  is  not  an  intire 
act  like  the  execution  of  a  release. ，"  But  the  only  fair 

»  Tr.  18  Jac.  B.  R.  Ingram  v.  Rep.  162.  Cro.  Jac.  663,  664. 
Webb,  Bol.  Arb.  N.  4.  2  Rol.   Palo^.  lor. 
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reason  must  be  that  the  arbitrator  had  jio  other  actioo^ 
ID  contemplation  than  those  c<»icemiDg  the  tythes. 

It  is  indeed  laid  down  by  Lord  Coke,  in  general, 
unequivocal  terms,  "that  though  several  things  be 
awarded  to  be  done  msatis&ction  of  another,  and  some 
are  within  ，  the  submissibn^  and  some  out  of  it  and 
therefore  void  ；  and  although  all  were  intended  by  Ihe 
arbitrators  to  b(e  a  pleAiry  and  inti^'e  recompence  for 
the  things  done  by  the  other,  yet  if  any  thing  to  be 
given  or  done  to  the  party,  though  of  small  value,  be 
withm  the  submission^  the  award  is  good,  though  it 
appear  to  have  been  the  intent  of  the  arbitrators,  that 
that  which  is  within  the  submission,  without  the  i^st, 
should  not  be  a  plenary  satisfactfon  for  the  thing  to  be 
done  by  the  Qth^  party, — But  Justice  Powell  men- 
tions this  opinion  of  Lord  Coke  in  terms  of  disapproba- 
tion, and  ,$s^ys^  that  the  judgment  in  the  case  which 
Coke  had  then  in  contemplation  was  afterwards  revers- 
ed on  a  writ  of  error/.  It  well  deserved  his  disapproba- 
tion; for  if  it  were  to  prevail,  the  inadvertence  or  the 
blunder  of  an  illiterate  arbitnUor  might  in  many  in- 
stances be  Gf^y^erted  into  an  instrument  of  the  grossest 
mjustace* 

However,  when  it  appears  th^t  botli  parties  have  the 
fuU  effect  of  what  was  intended  them  by  the  arbitrator, 
though  something  be  awarded  which  is  void  ；  yet  the 
award  shall  stand  for  the  rest. 

Thus,  if  it  be  awarded  that  the  one  shall  pay  the 
other  40s.  in  satisfaction  of  all  matters  between  them, 
and  that  the  latter  shall  give  the  former  a  release  of  all 


1  10  Co.  131.  b.  133.  b.  RoK  «1  Leon.  170,  Vid.  12  Mod 
Arb.  b.  22.  587. 
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matters  up  to  the  time  of  the  award,  though  the  award 
be  void  as  to  the  release,  yet  it  shall  stand  as  to  the  rest, 
because  without  the  release,  the  mutuality  intended  by 
the  arbitrator  remains  complete?  , 

So,  an  award,  "  that  the  plaintiff  Shall  have  and  enjoy 
a  certam  horse  which  was  in  controversy  between  the 
parties,  and  that  the  defendant  should  pay  him 化 be- 
fore Michaelmas,  towards  his  charges,  and  that  they 
shall  release  the  one  to  the  other  all  matters  whatsoever, 
between  the  time  of  the  award  made  and  St.  Michad,,, 
though  void  as  to  the  release,  would  now  be  considered 
as  valid  for  the  rest/ 

So,  an  award  "  to  pay  10/.  in  satisfaction  of  trespas- 
ses, and  that  both  parties  shall  give  mutual  releases  to 
the  time  of  the  award,"  is  good  as  to  the  10/.  because, 
by  being  in  satisfaction  of  the  trespass,  the  mutuality  is 
complete  without  the  release.* 

The  submission  was  by  bond  in  the  penalty  of  2000/. 
the  bond  of  the  plaintiffs  was  dated  on  the  twenty-second 
of  February,  that  of  the  defendant  on  the  ninth  of 
March  ；  the  award  ordered  that  the  defendant  should 
pay  to  the  plsuntiffs  1200/.  at  four  payments;  that  on 
the  fourth  of  May  he  should  ei\ter  into  four  bonds  for 
the  payment  on  the  days  appointed,  and  should  then 
pay  to  the  plaintiffs  SOL  towards  their  costs  and  charges 
expended;  that  all  actions  and  controversies  between 
the  plaintiffs  and  the  defendant  should  cease  and  deter- 
mine; and  that  they  should  seal  and  deliver  to  each 

3  Rol.  Arb.  M.  4.  K.  9.  t.  WUd,  Cro.  J^fi.  353,  3&?.  • 

4  Held  contra  formerly.  Stain      «  Fr^em.  265. 

2M 


S56  The  Award  ot  Umpirage. 

odier  general  releases  of  all  controversies,  suits,  and 
demands,  to  the  eighth  day  of  March. 一 The  objection 
made  to  this  award  was  that  the  releases  being  ordered 
to  the  eighth  of  March,  the  plaintiff's  bond  of  submis* 
sion,  which  was  datSd  on  the  twenty-second  of  February 
pi^ceding,  would  be  discharged  by  the  defendant's  re- 
lease: but  in  this  case  the  court  diought  that  the  ques* 
tion,  whether  the  award  as  to  the  releases  was  void,  was 
immaterisd;  because,  it  being  awarded  that  all  suits 
should  cease,  the  award  was  reciprocal,  and  a  sufficient 
Satisfaction  for  the  money  ordered  to  be  paid  by  th^ 
defendant, 

•  It  was  awarded  that  the  plaintiff  should  pay  30/.  to 
the  defendant,  and  that  the  latter,  on  the  payment^ 
should  surrender  to  the  former  the  possessicMi  of  a 
hou^  in  which  the  defendant  lived,  and  deliver  to  the 
plaintiff  a  deed,  by  which  the  house  was  intailed  to 
the  plaintiff,  and  deliver  up  all  bonds  which  he  had 
l^ainst  him,  and  execute  a  general  release  to  him,  to 
tiie  12th  of  August,  the  submission  bond  being  dated 
the  2d  of  July  preceding,  and  that  the  plaintiff  should 
then  ^ve  a  general  release  to  the  defeiuiRnt. 一 It  was 
objected  that  tfie  awani^  was  not  mutual,  because  the 
defendant  being  ordered  to  give  his  release  first,  the 
plaintiff  might  refuse  to  give  that  awarded  on  his  part, 
md  the  defendant  had  np  remedy  to  enfwce  it  ；  because 
if  he  brought  an  action  on  the  submission  bond,  die 
plaintiff  might  plead  the  defendant's  release  in  bar: 
but  it  was  beld  that  whatever  might  be  the  effect  of 
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such  a  plea,  the  award  was  mutual  mtfaout  the  releases, 
and  no  defect  with  respect  to  them  should  vitiate  it.^ 

An  award  consisted  of  the  following  distinct  particu* 
lars.  1.  That  the  defendant  should  pay  all  his  own  costs 
till  the  day  of  the  submission.  2. .  That  he  should  exe* 
cute  a  general  release  to  the  plaintiff,  of  all  actions,  &c. 
unto  or  npaa  the  same  day.  3.  That  he  should  deliver 
to  the  plaintiff  all  the  deeds  mentioned  in  the  award  re* 
kiting  to  the  premises  in  dispute.  4.  If  he  did  not  de- 
liver them,  then  he  should  pay  to  the  plaintiff  £0/4 

5.  That  the  defendant  should  procure  ^double  sixpenny 
stamps  to  certain  indentures  relating  to  the  premises. 

6.  That  the  defendant  should  pay  to  the  plaintiff  11/. 
for  the  costs  in  the  suit  recited  in  the  award,  on  or  be- 
fore the  second  day  of  May  following,  and  give 
a  bond  in  the  penalty  of  74/.  with  a  condition  to  pay 
the  sakL  11^.  and  that  the  plaintiff  on  the  performance 
thereof  should  execute  a  release  to  the  defendant  of  all 
actions  unto  or  upon  the  day  of  the  submission. 

Though  the  opinion  of  the  greater  part  of  the  court 
was  that  the  release  to  be  made  by  the  plaintiff  to  the 
dttfendanty  would,  if  executed,  have  been  a  release  to 
the  submission  bond  ；  yet  they  were  all  of  opini<Hi  that 
the  award  was  good,  because  it  amounted  to  a  particu- 
lar satis&ction,  and  mutual  recompence  w  to  each  par- 
ticular matter  awarded/ 

By  an  umpirage,  it  was  ordered  that  all  actions 
should  cease.  2,  That  the  defendant  should  pay  to 

7  Marks  v.  Murriot,  l  Ld.  »  Leie  y.  EHdi),  13  W.  3.  C/ 
Rajrm,  1",  5,  6.  B.  Lutw.  545. 
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砂 •  0     15s.  3A  3,  That  the  defendfflit  should 
^plaintiff certain  goods  particularly  men- 
three  boxes,  and  several  books,  without 
tbem;  and  that  the  plaintiff  should  deliver  to 
•  ^^'^feijdant  several  articles  by  name  ；  but  that,  if  any 

should  be  mislaid  or  lost,  then  the  parties 
^]i^jd  p^y  ^  value  erf  them,  to  be  appraised  by  the 
umpire  and  the  arbitrators,  and  that  the  parties  should 
^ccute  mutual  releases.  In  an  action  on  the  bond  for 
performing  this  awardy  the  breach  was  assigned  in  the 
nonpayment  of  the  121.  15s.  3d. 

That  part  of  the  award,  respecting  the  three  boxes 
and  several  books,  was  held  to  be  void,  as  it  clearly  is, 
00  account  of  the  uncertainly  as  to  the  books;  as  to 

duit  might  be  tni3lai<i  or  lost,  by  the  umpire  and  ar- 
bitratorS)  doubts  were  entertained;  some"  holding  that 
it  was  a  judicial  act,  Powell  that  it  was  a  ministerial 
act. 一 With  respect  to  the  releases  awarded  to  be  exe- 
cuted on  both  sides,  it  was  resolved,  that,  although  no 
time  was  limited  for  the  execution,  nor  was  it  said, 
that  it  ^ould  be  done,  on  or  after  the  performance  of 
the  other  parts  of  the  award;  yet  the  award  being  vc^d, 
with  respect,  to  the  delivery  of  the  goods,  neither  the 
one  nor  the  other  was  obliged  to  give  the  release,  for 
then  the  goods  would  be  released  without  any  satisfac- 
tion, which,  as  was  said  by  one  of  the  judges,  would  be 
iibsurd* 

It  was  also  hdd,  that  the  submbsion  in  this  case 
Containing  the  provisional  clause  of  "  Ita  quod,"  if  the 
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award  was  void  for  a  part,  it  was  void  for  the  whote; 
and  being  vwd  for  that  part  relating  to  the  delivery  of 
the  goods,  it  was  void  for  the  whole.  ^ 

The  proper  wayv  however,  of  considering  the  case, 
seems  to  be  this:  that  part  of  the  award  which  gives 
12/.  \Ss.  3d.  to  the  plaintiff,  and  orders  the  delivery 
to  the  plaintiff  of  certain  goods  particularly  mentioned, 
and  three  boxes,  with  several  books,  without  par- 
ticularising them,  is  altogether  the  consideration  in- 
tended by^the  umpire  for  the  delivery  of  the  goods  by 
the  plaintiff  to  the  defendant,  and  part  of  that  con- 
sideration being  void,  the  plaintiff  could  not  be  .  com- 
pelled to  perform  his  part;  conaeqnently  if  the  defend- 
ant had  been  4ield  to  the  payment  of  the  12/.  15s.  3<L 
he  could  not  have  had  that  equivalent  which  the  arbi- 
trator intended  him.  But  had  the  plaintiff  alleged  thai 
he  had  delivered  the  goods  awarded  to  be  delivered  on 
his  part,  it  is  conceived,  no  ol^ection  could  have  arisen 
on  the  part  of  the  defendant  on  account  of  the  releases, 
because  without  them  the  award  would  then,  in  every 
respect,  have  been  mutual. 

In  all  the  cases  in  which  objections  are  made  to  the 
award,  as  wanting  mutuality,  on  account  of  one  part 
being  void,  the  arguments  are  founded  on  the  supposi- 
tion that  the  defendant,  on  performance  of  his  part, 
has  no  means  Qf  enforcing  performance  from  the 
plaintiff  of  the  part  awarded  to  be  performed  by  him 
in  return;  this  strongly  favours  the  argument,  that 
where  that  objection  is  removed  by  an  actual  previous 
performance  on  the  part  of  the  plaintiff,  the  defendant 
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shall  be  bound  to  perform  his,  m^re  there  iano  reason 
to  impeach  the  validity  of  that* — This  opinion  is  con- 
firmed by  the  reasoning  of  the  judges  in  the  case  of 
Lee  and  ElkUis, ― Powel,  L  says  there  is  a  diversity  to 
be  observed;  where  an  award  consists  of  several  things, 
for  one  of  which  it  is  void,  and  it  is  expressly  said,  duvt 
on  performance  of  that  which  is  void,  the  other  parly 
shall  do  some  particular  thing,  there  the  performance 
of  that,  for  which  the  award  is  void,  is  a  condition 


the  other  for  not  doing  his  part,  can  be  maintained.^ 
But  when  there  are  several  things  in  an  award,  for 
some  of  which  it  is  good,  and  for  others  not,  and  it  is 
further  said,  that  oh  performance  of  the«premises,  the 
other  party  shall  do  something  in  return,  there  tbe 
words  "  on  performance  of  the  premises,"  shall  only 
apply  to  that  part  of  the  award  which  is  good,  and 
performance  of  so  much  obliges  the  other  to  do  what 
belonged  to  him.  And,  in  the  latter  case,  the  opinion 
of  Lord  Hale  seems  to  have  been  ccmformable  to  that 
of  Powell.  The  award  was  that  the  defendant  should 
pay  to  the  plaintiff  IQ/.  and  that  the  plaintiff  should 
pay  to  the  defendant  the  expences  to  the  making  of 
the  award,  aad  that  then,  each  should  give  to  the  c^ier 
a  mutual  release;  the  breach  being  assigned  in  the 
nonpayment  of  the  10/.  by  the  defendant,  it  was  oh* 
jected  that  the  award  was  not  mutual,  because  it  was 
void  for  the  expences  to  be  paid  by  the  plaintiff,  and 
therefore  no  release  was  ever  to  be  given;  but  Hak 
held  that  on  performance  of  that,  for  which  the  award 
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was  good,  die  release  ought  to  be  given, But  this 
distinction  was,  oh  good  reason,  denied  by  Chief  Justice 
Trevor,  who  said,  that  in  the  latter  case  mentioned  by 
Fbwell,  as  well  as  in  the  former,  if  it  appeared  that  the 
arbitrators  designed  that  such  illegal  part  should  be  part 
<X  the  consideratkm,  in  respect  of  which  the  other  was 
to  perform,  that  illegal  part  must  in  fact  be  performed, 
otherwise  the  opposite  party  would  not  have  that  ad- 
vantage which  was  designed  for  him;  and  he  would  be 
injuml  by  being  forced  to  pay  for  a  consideration,  of 
which  he  had  not  the  benefit 一 Thus,  if  several  things 
were  awarded  to  be  done  on  the  part  of  the  defendant, 
s^inst  which  no  objection  could  be  taken,  and  also 
that  he  should  give  the  plaintiff  a  general  release, 
" unto  and  upon  tfie  day  of  the  arbitration  bond,"  and 
that  then  the  plaintiff  should  give  him  a  like  general 
release;  though,  by  the  Chief  Justice,  it  was  held  that 
the  release  was  void,  as  extending  to  the  day  of  the 
submission^  and  so  going  beyond  the  submission,  yet  he 
held  that  the  plaintiff  was  not  bound  to  give'the  release 
on  his  part,  independently  of  the  same  objection  to  its 
legallitf,  unless  the  defendant  first  gave  Air  release;  but 
if  the  plaintiff  averred  performatKe  on  his  own  part, 
the  defendant  could  not  excuse  himself  from  the  per- 
fbrmance  of  what  was  awarded  to  be  done  by  him, 
merely  on  account  of  the  illegality  of  the  part  to  be 
performed  by  the  plaintiff! 

Where  the  submission  is  verbal,  without  _  ^  ' 
proviso  that  the  award  should  be  made  in  , 初 汲 ward. 
writing,  a  verbal  award  is  sufficient/ 


3  Pinkney  v.  Hall,  1  Ler.  3.  ^  Cable  v.  Rogers,  3  Bulstr. 
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If  the  submission  be  by  bond,  and  ^thc  condkkm 
contain  a  proviso  that  the  award  shall  be  made  and 
ready  to  be  delivered,  either  in  writing  or  by  word  of 
mbuth  ；  a  parol  award  is  in  this  case  also  sufficient/ 
And  where  the  proviso  is  merely  that  the  award  shall 
be  made  and  delivered,  it  sebms  that  it  may  be  made 
without  writing;**  at  least  it  is  not  necessary  for  the 
plaintiff  to  shew  that  it  was  in  writing, 一 If  the  proviso 
be  that  the  award  be  made  in  writing  or  by  word  of 
mouth  before  two  witnesses,  a  verbal  award  alone  will 
not  satisfy  the  proviso,  it  must  also  be  pronounced 
before  two  witnesses/ 

If  the  proviso  be  that  the  award  shall  be  made  and 
delivered  under  the  hands  and  seals  of  the  arbitrators, 
the.  award  must  be  actually  subscribed  by  them;  sealing 
alone  will  not  be  sufficient.*  But  if  the  arbitrator  make 
his  mark,  that  is  sufficient  subscription.^ 

And  if  the  proviso  be  that  the  award  shall  be  seakd 
with  the  seal  of  the  arbitrator  before  a  certain  day,  it 
will  not  be  sufficient  for  the  party  pleading  the  award, 
to  allege  that  he  has  it  in  court  sealed  with  the  seal 
6f  the  arbitrators,  he  must  shew  that  it  was  sealed  at 
the  time  of  the  delivery.' 一 But  though,  in  the  be- 
ginning of  the  replication,  it  be  only  said,  that  the 
arbitrators,  by  their  writing  sealed  with  their  seals, 
awarded  ；  yet  if  it  be  afterwards  said,  that  it  was  ready 
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to  be  Aifivered  under  Acir  hiuids  and  seals,  it  will  bc 
sufficient  tp  satisfy-  iJie  proviso.' 

It  was  fcraierly  held  that  a  proviso  "  that  the  award 
ahdoki  be  made  by  deed  iiidented,"  was  not  satisfied 
an  award  made  in  writing  without  being  indented, 
that  *ven  the  acceptance  of  it.  by  the  parties  unin- 
dented,  would  not  alter  the  case.  '一 It  was  further  held 
&at  sm  averment  "  that  it  was  made  according  to  die 
eSect  and  form  of  the  oondhion  would  not  aid  itj^  be- 
cmise  that  relates  to  the  delivery  to  the  parties,  aiul  so, 
it  is  Mid,  it  hath  been  often  adjudged.  ^  But  the  good 
sense  of  later  times,  has  considered  this  objection  as 
altogether  immaterisd,  and  of  not  more  cohsequenc6 
thim  if  die  submission  required  liie  award  to  be  made 
on      paper.'  .  • 

Where  ihere  is  a  proviso  that  the  award  be  made, 
" of  and  upon  the  premises,"  it  is  not  necessary  that 
the  awlrd  should  expressly  purport  to  be  made  "  of 
amd  upon  the  premises,''  for  unless  the  contrary  ap】 
on  the  face  of  k,  it  cannot  otherwise  be  intended. 
at  leasts  seems  the  true  condusion  from  two  cases  re- 
ported  wliere  tiie  submission  contained  that  proviso, 
and  if  the  arbitrators  did  not  make  tibeir'  award  within 
the  tnne^  then  an  umi»re  ahooUL  decide;  the  arbitra- 
tors did  not  moke  any  award  within  the  time,  but  the 
umpire  did  witkotit  profesdng  to  make  it  "  of  and 
upon  the  premises:"  it  was  held  that  the  proviso  ex- 

s  Lsmbard    v.     Kingsford,  Hbtan  v.  Cntf^  3  513. 

Lutw.  558.  4  Burges  V.  Pleycr,  Fveem. 

3  Diet,  per  Hale  in  Elborough  467. 

T.  Yates,  5  Keb.  125.  adj.  in  »  Barnea  56. 
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tended  to  the  umpire,  as  well  as  to  the  arbitnlurs;  but 
Hiat  though  he  had  not  professed  to  make  his  awaid 
" of  and  upon  the  premises,,  it  was  suffideot. 

It  is  not  m  all  cases  absolately  necessary 
^h^^hM^  that  performance  should  be  exaisdy  acoori- 
ing  to  the.  words  of  the  award;  if  k  be  sub* 
stantially  and  effectually  conformable,  it  is  suficieat 
Thus,  if  it  be  awarded  that  one  of  thb  partiea  should 
deliver,  to  the  other,  the  last  wiU  and  testament  of  Us 
testator,  it  is  sufficient  allege  a  delivery  of  letltes 
testamentary,  befcauae  these  are  in  eflfect  the  same 
•  thing.  7  Where  it  was  awarded  diat  one  of  the  parties 
shoutd  "  withdraw"  his  action,  it  was  much  debated 
whether  hia  suffering  a  diacoatinuance  would  Mdafy  the 
axurard:  the  report  of  the  case  is  far  from  being  clear/ 
bat  the  prevailing  opinion  seems  to  have  been  tfaat  it 
should  not;  for  b^r  this  award,  it  was^  said,  the  party 
must  do  an  act;  he  must  come  into  court  before  the 
day  uriiicli  was  given  for  the  t^ontimiaiice,  or  befioK  tbe 
return  of  the  writ,  and  say  that  he  will  no  further  pro- 
ceed m  his  action,  on  which  the  entry  on  the  record  \% 
" that  the  pbiiitiff  comes  in  his  proper  person  and*  says 
tliat  he  will  no  further  ptoceed  in  this  plea." 

A  dtacontinuaxice,  hovever,  seems  a  sttficieot  per- 
formance of  such  an  award,  because  it  has  the  same 
e&ct  as  a  tetraxh;  though  a  retraxit  be  a  bar  tb 
ianothfJT  MttiMiy  which  a  discontinuance  is  not,  yet  by 
J^ringing  another  action  after  an  award  of  a  discontinu- 
ance, the  party  as  much  disobeys  the  award,  as  if  he 
did  the  ^ame  after  an  award  of  a  retraxit. 

a  1  Keb.  790.  865.  Bulstr.  67. 

7  17  Ed    4.    3.    cited    3    .  «21  Ed.  4,  38,  et  seq. 
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WlMPe.1iie  awaltl  mtlers  a  release  to  a  time  beyond 
the  submisskm,  a  release  to  the  time  of  the  submission 
is  sttficient  perfennanee,  • 

Performanee  by  0^  aHomey  h  equivateirt  to  per- 
fiMtrnmce  by  the  principal;  as  if  thd  awand  be  that  the 
pMtjr  skaU  discontinue  his  suk,  a,  discoatmiance  by  Im 
attorney  is  sufficient,^ 

it  be  awarded  that  one  of  the  parties  stedl  pay  a 
sum  of  money  to-a  stranger  and  his  assigns  before  a  cer- 
tain day,  and  befwe  the  day,  the  ^nmgef  dk,  th^  party 
must  pay  tbe  money  to  the  e3fiectttor  or  administrator; 
for  these  an  the  assignees  in  kw;  and  thehw  kikt  same, 
wkstt  no  mentim  i»  made  of  aB^igns^  intthe  amA*d, 

Where  lint  cMearnence  afid-  presence  of  botk  parties 
i%  not  absolMeljr  necemury  to  tiie  ^rfopmance,  each 
ought  to  petfonn  his  {MM  without  request  from  the 
odier.  Tbos^  where  the  absurd  was,  thftt  the  defendant 
sbotild  feas^gn  to  the  piaintiff  oertain  preriiises  moit: 
gaged  to  hito  by  the  btter,  H  w&a  held,  he  was  bound 
to  reassign  witteul  the  presenoe  or  concurrence  of  tUi 
^aiBliff^  and  if  the  mortgage  bad  been  a  fee,  re* 
aasigMmut  might  be  fe^  lease  Md  irelease.  Had 
the  afward  been  that  he  should  rikifeoff  the  plaintiff^ 

»Godb.  164,  5.  I  Sid.  365.      ^  3  Leoni  21^. 
6  Mod.  34,  35.   12  Mod.  8,      3  Nihil  aliud  esse^  sententiaB 
1  17,  589.  et  rid,  ante  page   stare,  quam  id  agere,  quantum 

in  ipso  sit,  ut  arbitti  i^areatur 

1  Jeok.  136.  diet.  <:onttiaof  a  Mxtcoitte*  Ff.  1.  4.  t.  8.  as  25. 

retraadt.  n.  3, 
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could  not  have  performed  it  without  the  presence  of  &e 
plaintiff  or  some  one  on  his  behalf  to.take  livery/ 

Where  an  act  is  awarded  whicb  may  be  done  two 
ways,  but  by  the  one,  it  cannot  by  law  be  d(me  before 
a  distant  day,  and  by  the  other  it  may  be  dbi^  imme* 
diatdy,  the  party  must  do  it  in  that  way  in  which  he 
may  do  it  immediately,  unless  he  has  a  time  by  the 
aWard,  which  goe8、  beyond  the  distant  day.  Thus 
where  the  award  was  that  one  of  the  parties  should 
gnmt  the  reversion  of  an  estate  held  for  term  Ufe, 
diis,  before  the  stfitute  for  the  amendment  of  the  tow» 
might  have  been  done  in  two  ways  ;  by  fine,  or  by  deed^ 
and  attornment  of  the  tenant  for  life,  but  die  fine  could 
not  be  levied  before  term,  the  reversion  must  there- 
fore have  been  granted  by  deed,,  which  might  be  dotye 
immediately;  however,  it  must  be  observed,  that,  be- 
fore that  statute,  the  conveyance  would  not  have,  be^ 
complete  without  the  attornment  of  tiiie  tenant,  which 
cguld  not  be  compelled  but  by  "  per  qU3s  servitia,"  or 
" quern  redditum  reddat;"  and  these  could  not  be 
prosecuted  tidth  effect  till  the  t^rm:  tf,  therefore,  the 
party  ^could  not  have  completed  the  'conveyance  be. 
fore  term,  he  could  not.have  been  guilty  of  a  breach  of 
the  award/  、 

It  may  sometimes  be  a  questioo,  when  mutual  things 
are  awarded,  shall  do  the  first  act.  On  a  submis- 
sion of  a  battery,  committed  by  one  of  die  parties 
against  the  other^  if  it  be  awarded  that  the  oSender 
shall  pay  a  supi  of  money)  and  the  other  give  hiih  a 

4  Rosse  V.  Hodges,  1  Ld.  «  21  Ed.  4.  40— -43«  quiere, 
Raym.  SSa,  234.  fer  the  report  k  Terjr  inaccuxmte. 


THr  Jkmard    Umpirage.  267 

rdeaw  of  all  actions,  or  a  release  aimplyv  there  the  pay. 
BWE^  of  die  money  milftt  precede  the  release,  because, 
according  to  the  old  doctrine,  such  a  release  would  have 
ej^oided  to  the  money  awarded  m  satisfiiction.  But  if 
llietnraid  be  diat  the  one  dnll  pay  money,  and  the 
other  give  him  a  rdease  of  "  the"  ai^ion,  this  not  ex* 
tending  to  discharge  the  payment  of  the  money,  and 
the  remedy  on  die  award  remaining  far  the  recovery  of 
it)  dker  the  execution  oS  the  rdeaae,  tkere  is  no  prece* 
dency  required^  and  die  offender  may  sue  on  the  award, 
asd  assign  a  breach  in  notezecutii^  die  release  without 
血 wing  thai  he  has  pod  the  money,  vim -will  he;  be 
barred,  by 'the  other  party,s  aUeging  the  nox^igyment, 
m  fais  pka/ 

1£  the  paf^,  in  whose  &vour  the  award  is  ^niade, 
accept  of  a  performance  dMReriog  in  circumstances  from 
&e  exact  letter  of  the  award,  tibat  is  sufficient: dnis, 
if  it  be  awarded  diat  the  one  shall  infeoff  the  odier  in 
a  piece  of  land,  and  the  latter  come  to  faim  and  requii^ 
lum  to  infeoff  J.  N.  and  himsdf,  to  the  use  of  him  and 
his  heirs;  if  he  make  the  feoffineot  accordingly,  this 
is  peiformance  of  the  award,  sufficiently  within  the 
mtent,  though  not  exactly  withki  the  words.  So,  if 
the  award  be,  that  the  defendant  shall  conduct  the 
servant  of  the  plaintiff  to  London,  and  the  defendant, 
by  the  direction  of  the  plaintiff,  deliver  him  to  A.  B. 
at  Salisbury  to  be  conducted  to  London,  this  is  sufficient. 
But  where  the  submission  bornj  was  to  a  stranger,  and 


•Bilford  V.  Flint,  i  Bulstr.   Keb.  608.  Sir  T.  Raym.  169. 
117.  Yid.  2  Keb.  163.  403.  3      ^  36  H.  6.  qted  3  Bulstr.  67 
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the  plaintiff  121.  15s.  5d.  3、  That  the  defendant  should 
deliver  to  the  plaintiff  certain  goods  particularly  men- 
tioned, and  three  boxes,  and  several  books,  without 
naming  them;  and  that  the  plaintiff  should  deliver  to 
the  defendant  several  articles  by  name;  butthat^  if  any 
of  the  goods  should  be  mislaid  or  lost,  then  the  parties 
^oukl  pay  the  value  of  them,  to  be  appraised  by  the 
umpire  and  the  arbitrators,  and  that  the  parties  should 
execute  mutual  releases.  In  an  action  on  the  bond  for 
performing  this  award,  the  breach  was  assigned  in  the 
nonpayment  of  the  121.  15s.  3d. 


That  part  of  the  award,  respecting  the  three  boxes 
and  several  books,  was  held  to  be  void,  as  it  clearly  is, 
on  account  of  the  uncertainty  as  to  the  books  ；  as  to 


that  might  be  mislaid  or  lost,  by  the  umpire  and  ar- 
bitrators, doubts  were  entertained;  some''  holding  that 
it  was  a  judicial  act,  Powell  that  it  was  a  ministerial 
act. 一  With  respect  to  the  releases  awarded  to.  be  exe- 
cuted on  both  sides,  it  was  resoli^ed,  that,  although  no 
time  wad  limited  for  the  execution,  nor  was  it  said» 
that  it  should  be  done,  on  or  after  the  performance  of 
the  other  parts  of  the  award;  yet  the  award  being  void, 


with  respect,  to  the  delivery  of  the  goods,  neither  the 
one  nor  the  other  was  obliged  to  give  the  release,  for 


tion,  which,  as  was  said  by  one  of  the  judges,  would  be 
absurd* 


It  was  also  held，  that  the  submbsion  in  this  case 
eentaining  the  provisional  clause  of  "  Ita  quod,"  if  the 


•  Trevor,  C,  J.  and  Blencow,  J. 
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. award  was  vcrid  for  a  part,  it  was  void  for  the  whok; 
smd  being  void  for  that  part  relating  to  the  delivery  of 
the  goods,  it  was  void  for  the  whole.  ^ 

The  proper  wajry  however,  of  c(»isideriiig  the  case, 
seems  to  be  this:  that  part  of  the  award  which  gives 
12/.  15^.  3d  to  the  plaintiff,  and  orders  the  delivery 
to  the  plaintiff  of  certain  goods  particularly  mentioned, 
and  three  boxes,  with  several  books,  without  par- 
ticularismg  them,  is  altogether  the  consideration  in- 
tended by 義 the  umpire  for  the  delivery  of  the  goods  by 
the  plaintiff  to  the  defendant,  and  part  of  that  con- 
sideration being  void,  the  plaintiff  could  not  be  com- 
pelled to  perform  his  part;  conseqaently  if  the  defend- 
ant had  been -held  to  the  payment  of  the  12/.  15j.  3cL 
he  could  not  have  had  that  equivalent  which  the  arbi- 
trator intended  hinoK.  But  had  the  plaintiff  alleged  that 
he  had  delivered  the  goods  awarded  to  be  delivered  on 
his  part,  it  is  conceived,  no  ol^ection  could  have  arisen 
on  the  part  of  the  defendant  on  account  of  the  releases, 
because  without  them  the  award  would  then,  in  every 
respect,  have  been  mutual. 

•  In  all  the  cases  in  which  objections  are  made  to  the 
award,  as  wanting  mutuality,  on  account  of  one  part 
being  void,  the  arguments  are  founded  cm  the  supposi- 
tion that  the  defendant,  on  performance  of  his  part, 
has  no  means  pf  enforcing  performance  from  the 
plaintiff  of  the  part  awarded  to  be  performed  by  him 
in  return;  this  strongly  favours  the  argument,  that 
where  that  objection  is  removed  by  an  actual  previous 
performance  on  the  part  of  the  plaintiff,  the  defendant 


1  Cockson  V.  Ogle,  13  W.  3.  Lutw.  550 
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A  considerable  number  of  yetrs  having  elapsed  since 
the  making  of  the  award,  is  no  objection  to  the  parties 
being  called  upon  to  perform  it. 

A  testator  left  his  son  and  brother  executors;  the 
testator  was  possessed  of  a  considerable  phonal  estate: 
the  brother  possessed  himself  of  it,  promising  to  give 
a  just  account,  and  that  the  son  should  have  his  sbare 
of  it;  but  disputes  arising  .betweea  them,  these  were 
referred  to  arbitrators,  and  mutual  bonds  givea  to 
stand  to  the  ^ward:  The  arbitrators  awarded  tfait 
the  personal  estate  should  be  equally  divkted  between 
them,  and  that  each  should  give  the  other  a  general 
release.  The  brother  having  the  greatest  part  of  the 
estate  in  his  hands,  promised  to  share  it  with  the  son， 
acconUng  to  the  award;  the  son  relying  on  that  pro- 
mise, gave  his  uncle  a  general  release,  and  wishing  to 
have  his  share,  to  enable  him  to  discharge  some  debtee 
which  he  had  contracted,  appUed  to  his  unple,  who 
pretending  that  he  had  not  money,  borrowed  200A.  of 
one  Hodv,  and  300/.  of  one  Holland,  for  which  he 
gwe  his  bond,  advanced  30 厶 of  his  own  money, 
and  took  a  mortgtige  from  the  son  as  a  security  for  the 
payment  of  the  530/* 一 The  son  could  never  bring  his 
tmcie  to  account,  and  to  divide  the  testator's  estate 
according  to  the  avfanL 一 When  the  son  tendered  to 
his  uncle  tihe  530/*  with  intention  to  have  his  mortgage 
delivered  up,  the  latter  declared  that  on  a  just  and  fidr 
account  there  would  be  nothing  due,  and  that  therefore 
he  should  have  his  mortgage  delivered  up  to  be  can* 
celled. 一 The  brpther  made  his  will,  appointing  hb  wife 
executrix  y  and  died.  The  widow  proved  the  will,  and 
the  son  exhibited  his  bill  against  her,  praying  that  he 
might  have  his  share  of  hfi  father's  estate  as  awarded 
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to  hhn :  the  defendant  confessed  tile  charge  m4ie  bOI, 
but  said  she  believed  her  husband  had  performed  the 
award,  and  insisted  Aat  flhe  ought  not,  eidier  as  execu- 
trix of  her  husband,  or  dAiemise,  to  be  drawn  into 
account  ；  for  that  iier  htiafbaod  lived  twd¥is  years  after 
Ae  award  made :  md  Mid,  that  Aouf;9i  VtoAfs  debt 
paid,  yet  she  had  been  med  for  Holkmd^s^  and  huA 
paid  k,  and  that  on  payment  <X  lliat  mid  odier  mm%  ex* 
pended  hj  her,  she  was  willing  to  nsngn  ^  mortgage. 

The  court  decrefed  dn  account  and  diMribis^tioa  <^ 
ivfcat  was  awarded,  as  wdi  asa  rafemp^on  «f  ihe mort- 
gage, but  tiiat  Ijbe  account  of  tlie  nMXtgage  cfliottMi  be 
taken  apart  and  not  attend  "Ac  accoant  <Mi  die  mmr^.^ 
That  the  maarter  should  compute  what  money  was  due 
to  the  defendant,  and  cm  payment  of  that  die  fihouM 
teconvcy  the  mortgaged  premises  to  tfie  plttbttiff.  Thift 
master  ^oukl  inquire  whether  Ae  amehd  hai  bei^ 
performed  by  ^  brother,  and  if  k  had  not,  then  tltft 
the  defendant  should  be  answerable  m  such  maimer  as 
the  master  ehonld  appoint.* 

„  .  If  the  arbitrators  award  <htt  a  sttk  de- 
«  Brtack  ^the  peiufing  tti  Chanc^Ty  betwoeii  the  {wtiei, 

shall  cease  ；  it  is  no  breaah  if  4te  fdftititf 
•m  the  bill  file  another  in-^  satfie  catne,  if  kl  ds  jaart 
sue  out  process  on  it;  for  it  is  Mid,  till  pnoess  be  sHtd. 
out,  a  suit  18  not  ^opcriy  depending,  and  tiM  thttt  ftiflift 
the  defendant  amnot  be' said  to  be  molested  :  that  iMs 
resembles  die  case  of  a  counterbond  from  the  princiiMj 
oMigor  in  an  original  bond  to  aervt  Mssmel^  kumsiiem  ； 
where,  tbough  the  ori^nal  Ixxid  be  forfeited,  yet  this 
in  itself  is  no  damnificaticH^  and  the  counterbond  is 


«  Swtet  V.  Hde,  C«.  Temp.  Finch,  a" 
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not  forced  till  sooa^  aotuat  damage  happen  to  ibe 
surety/ 

If  an  award  order  that  the  defendant  shall  reassign  to 
the  plaintiff  certain  mortgs^ged  premises,  it  will  be  a 
hreacb  if  he^o  not  reassign  without  request/  . 

An  award  tbat  all  suits  shall  cease  between  A.  and 
B»  does  not  extend  to  suits,  bet:ween  A.  on  gpe  sid^, 
a|idB«aiidathirdper80iioii  theodier,  and  consequentiljr 
the  prosecutkm  of  a  suit  between  such  patties  is  not  a 
breach  of  the  award,  • 

A  continuance  from  term  to  term  is  no  breach  q£  an 
award  that  the  plautfiff  in  an  action  shall  opt. prosecute 
or  .proceed  dqrii^  the -same  term? 

It  WAS  awarded  that  the  defendant  should  pay  to  the 
plaintiff  8L  or  SI.  and  coats  of  suit  in  an  action  of  tres- 
pass |ietwe»  the  plaintiff  and  defendant,  as  should 
appear  bj^'note  under  die  attorney's  hand,  "  at  the 
plea$ure  of  the  defendant." 一 The  questioa  was  whetber 
the  de&ndmt  was  bound  to  procure  the  note  of  the 
attorney,  and  to  make  his  election,  or  the  plaintiff  wap 
bound  to  tender  him  the  note,  before  Jbie  could  bring 
U»  action  and  assign  a  breach  in  the  nonpayment  ^ 
the  ooe  or  Uie  oAer.  This  question,  it  was  argued, 
depmdtd  on  apother,  which  was  this  ；  whether,  in 
the  i»isent  case,  ihp  attorney  was  to  be  considered  as 
a  stranger  to  the  plaintiff;  for  if  he  was,  it  nqt 
incumbent  on  th^e  plaintiff  to  give  notice  to  the  de- 

7   Fteeman   v.  Sheieoe,   a  »  Bamardiaton  v.  Fowlyer>  10 

Bulstr.  98,  1 SM.  Rep.  7,  6. Civ.  Mod.  204,  5. 

Jac.  340.  Brownl.  122.  »  Oray  v.  Gray,  Cro.  Jac,  535. 

a  1  Ld.  Ray  IP.  234. 


jfendsttft  of  the  son  due  hf  ihe  note,  but  tke  latRr  A^^ 
al  ius  peril,  to  procure  it  from  the  attorney  ；  but,  if  the 
attorney  was  to  be  considered  as  the  servsmt  of  the 
yteintMT,  and  it  was  in  his  power  to  ccAnpdl  him  to 
deliver  the  note,  then  the  defendant  was  not  bound  to 
、 make  his  election  tMl  that  was  delivered  to  him. 一 The 
judges  were  at  a  loss  how  to  determine,  and  the  court 
not  being-full,  the  question  was  adjourned. ~ But  after: 
wards  die  subject  was  resulned^  and  judgment  given  in 
&vour  of  the  {Plaintiff,  <m  the  principle,  that,  though 
the  attorney  is  to  many  purposes  the  servant  of  the 
prine^,  yet  in  the  case  before  the  court,  it  did  not 
lie  in  the  knowledge  of  the  plaintiff,  to  what  die  sum 
amounted,  and  he  could  not  compel  the  attorn^  to 
make  the  note.*  But  this  judgment  is  open  t6  some 
observation. — Must  not  the  attorney  be  considered  as 
the  agent  of  the  piftmtffi*?  and^  if  he  had  refused  to 
make  the  note,  at  hk  request,  might  he  mot  have  beeii 
compelled,  by  an  application  to  the  court  for  that 
purpose?  * 
If,  by  an  BMWd  made  in  the  middk  of  a  tettn;  it  b€ 
ordered  that  one  of  the  parties  shall  cease  a  cextabi  suit 
which  he  has  against  the  other  ；  it  may  appear  trifling 
to  lay  it  down,  as  an  important  pmnt,  that  it  will  be  a 
breach  in  the  plaintiff  in  'the  s^it  to  proseciite  it  to 
judgment  afterwards  in  die  same  term:  but  it  was,  in 
truth,  seriously  argued  that  this  was  no  breach  of  such 
an  award  ；  becai^se,  by  fiction  of  law,  the  judgment 
relates  to  the  first  day  of  the  term*  and  therefore  the 
award  being  made  in  the  middle  of  the  term,  was  of  a 


'March.  109.  ls7 


tUog  w^li  it  IsqMMiUK  for  the  fttc^  to  jl^oimif 
tbe  auk  having  ee^ed  bf  tiie  judg^acRt^  by  rdatiM» 
hekfK  the  a^ani  Mde««*-*And  such  b  the  unbc- 
eSity  of  the  human  mind,  when  its  vkws  areeoittiw^ 
by  the  t«chmci^  dogmM  cl  a  sungte  seieaee,  that  the 
judges^  ifitftead  of  rej^ctia^  this  at  neve  jargoa  and 
ibstHrd  noiacaac,  vewy  gravely  ol>MrTed,  that  thm|^, 
by  ictba  of  tew,  eveiy  jw%iiiefit  rckted  to  tic  fim 
day  «f  the  term^  yet  » the  jplaktiff  had  in  bia  dectani^ 
lien  esipresdy  ^rcrred  that  the  defendant,  after  the  time 
ivFtlnrawttnl  made,  had  continued  to  firoaecute  hia  suit 
to  jitdgmenf,  ftiid  though  it  appeared  to  be  of  the  saifie 
ttm,  ytt  the  ckieoidbnt  ought  t©^  have  taktn  advaitfagfi 
of    1^  apeQial  (temumr? 

If  m  wacd  be  that  the  one  $haUl  make  a  IcMt  for  « 
teniioi  y^arsit^  the  otjbef  renderiBg  tent,  and  the  kate 
be  tCGord^ncly  mskte,  and  the  tmmt  do  not  afterwards 
jpi^  th^rent,  thitf  i&  no  breach  of  the  award  OAthe  fiaiit 
cf-lhe  tenant,  bw  19  his  submimon  bond  forfeited  ；  the 
remedy  of  the  lessor  for  his  rent  is  the  same  as  m  eveiy 
Cither  caw  oS  imdjMd  andtenaitf:  the  award  was  com- 
teij  ptcforsMd  by  bis  acceptance  of  the  lease  wUb 

Sd,  iS  it  be  awai^de4  that  the  deiemkm;  enter  into  a 
bend  tbe  faymcnt  of-  money  to  the  plaiatif  at  a 
future  day  j  il  he  giive  the  bcml,  that  is  performaaee  of 
iim  afwardt  aad  ^jr  noiyayment  at  the  day,  he  witt 
foffiitit  ooly  the  bond  awardi;(l>  not  the  bond  of  sub* 


3  Huys  V.  Wrig;ht>  1  Jac.  Yel-  More.  3.  pi.  8.  there  said  to  be 
verton  35.  3B>Hen.  8. 

*  Benl.  15.  pi.  16.  27  Hen.  8.      «  S\f.  903.  1  B^nard.  463. 
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So,  in  the  case  of  an  award  to  give  a  note  for  the 
payment  of  moi]ey»  the  givii^  of  the  note  accordingiy 
will  be  performance,  ^Md  the  plaintiff  must  on  non* 
payment  be  confiiied  to  his  action  cm  the  note/ 

If  an  award  be  made  between  the  grantee  of  a  rent 
Qod  the  terre-tenant  of  tbe  laud  out  of  which  the  rent 
issues,  "  that  the  g^rmtbr  sfaaU  9taiid  acquitted  of  the 
rent,"  the  grantee  is  not  bound  •  by  this  to  give  the 
tenant  a  releue;  k  to  suffici^em  if  Ke  never  fmrem  ai^ 
remedy  foF  th«  «cave*y  of  the  rent,  by  luotitn  or 
distress.^ 


«  Booth  v.Garnctt,  Str.  108$. 
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CHAPTER  VI. 


THE  REMEDY  TO  COMPEL  PEJRFORMANCE,  WH£N 
THE  AWARD  OR  UMPIRAGE  ISJPROFERLY  MADE, 

IN  the  Roman  law,  the  only  remedy  which  either 
party  could  have  against  the  other  for  disobedience  of 
Ae  award  was  to  sue  for  the  penalty  expressed  in  the 
submission.'  But  Avith  tis  the  remedy  is  various,  ac- 
dording  to  the  various  forms  of  the  submission. 

Though  the  submission  be  verbal,  it  has  been  seen, 
thiaft  in  all  cases  an  action  may  be  maintained  on  the 
award,  whether  it  be  for  the  payment  of  money,  or 
for  the  performance  of  a  collateral  act  ；  where  it  was 
latter  kind,  however,  it  was  not  but  by  slow  de- 
grees that  it  was  held  that  the  act  of  submission  im- 
plied in  itself  a  promise  to  perform  the  award  ；  before 
the  courts  went  so  far,  they  held  that  the  promise  was 
collateral  to  the  submission,  and  that  where  it  was  laid 


proof  of  the  latter  might  have  been  considered  by  the 
jury  as  a  foundation  for  presuming  the  former:  but  if 
the  promise  had  been  laid  to  have  been  made  at  any 
other  time,  though  on  the  same  dyy  with  the  submis- 


8  Vid.  p.  8.  9. 


•  P.  1 1 . 
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sicMi,  dien  in  an  aetkin  on  the  case,  proof  must  have 
been  given  of  an  actual  promise. 

Where  the  awtod,  cm  a  parol  submission,  is  for  the  ^ 
payment  of  moiiejr,  tte  actioa  ea  the  award  may  be  an 
action  of  debt,  as  wdl  as  where  the  submission  is  hj 
deed,  and  t&  weH  where  the  awaid  b  veriud,  as  where 
Jt  iain  writing.'  It  may  also  be  an  action  of  astumpsit: 
»  ^  otficr  caMi  on  a  parol  solNtmsion,  an  asmmpnt  is 
the  only  species  of  action  that  will  .  lie. 

When  Ae  courts  wooid  iiot  support  an  action  on  an 
award  of  a  cbUateral  ttang,  where  the  submission  was 
vierbalr  tmfew  dieve  west  actu^Uy  mutual  ^tonuses  to 
atefidto  theraward,  on  eoHsidor^iioaof  a  oarlaki  specific 
sum,  it; was,  of  course,  necessary  that  tbe  deckitttiooi 
diouldnm  XD^sotire^uch  fioim  a6  this:  "  Whereas  cer- 
tain differeiiees  (subsisted  betvmen  tbe  pianitiff  amlihe 
defeftdsDt,  and  they  hadtsubiMtted  diemtelves  to  due 
award  of  J.  S.  concerning  thc^  premiaes^  aodL  in  coik 
sidecation  of  6d.  given  by  tU^  one  to  the  i^her,  the 
one  assumed  to  the  other  to  stusd  to  his  award,"  that 
asfiumptioo.  being  stated  in  ^  teems  of  it?  When 
mutual  promiaes  ooly  were  bdd  to  be  a  suficknt 
foundatiou  for  、  this  action,  it  was  uo  loB^ger  neeeamy 
to  state  any  cansidefation  for  them  in  the  declmtioii: 


1  Vid.  Read  v.  Palmer,  P.  24 
Car.  At.  69,  70. 

*  I  do  not  find  any  difect  Att， 
thority  for  this,  but  the  genenJ 
tenor  of  the  c|ises  seems  to  jus- 
tify the  conclusion.  Smith  v.  Kir- 
iboty  1  Leon.  73,  and  Ormlader. 
Coke,  Cro.  Jac.  354,  are  actions 


of  debt  on  the  award,  but  it  does 
not  appear  whether  either  the 
stdmiiaidon  or  the  award  was  ver* 
Uilor  minitmg.' 

3  Vid.'  Goodfloan  v.  Fomrtnia' 
Cro.  £1.861.  Colston  v.  Harris, 
Id.  904, 
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Mien  the  act  of  submission  wfiis  of  itself  considered  n 
an  implied  promise  to  peifottn  the  award,  it  biscametf 
course  sufficient  to  state  the  submisinon. 

In  an  actions  on  the  award,  however,  wliether  debt 
or  assurap^,  it  must  necessarily  be  shewn  tliat  liie  igaa^ 
ties  submitted,  before  the  award  can  be  properliy  infro* 
duced;  and  that  stibtn%ft8ion  must  be  shewn  in  direct, 
unequivdc^  terms; 卜 that  the  arbitrator  was  notniiifttei 
^* on  behalf"  of  the  defend»it/  is  not  suficieiH;  il 
must  appear  that  he  was  in  efect  nominated  liic  de- 
fendant, which  the  former  expression,  it  b  sidd»  does 
not  sttficiex^  impcnt,  for  the  nominatiofi  may  fauve 
been  by  some  friend,  to  vduch  the  defendant  mi 扭 t  not 
lucve  consented/ 

It  is  a3ao  said,  that  it  must  appear  for  what  Gauae  the 
parties  submilted;  -  pertiapni  llie  reftson  tmf  be,  dmt  it 
ought  to  appear  whether  the  award  be  according  to  the 
^erms  of  the  aubmissioBu 

The  submisftkm,  too,  mast  be  so  stated  as  to  oar- 
respond  iviih  tlie  airard  and  suppoit  it;  odierwiae  the 
plaintiff  oadiiot  have  judgment;  tfacmfere^  where  the 
^todarotion  reeked  *  that  eerteki  deferences  bad  arisen 
betnrotn  tlie  pkhmtaff  and  the  defendant,  and  tluKt  tbef 
ted  ^libtBkted  to  die  arbitfa^n  of  J.  S«  wlio  h«d 
awarded,  "  of  and  upon  the  premises,"  that  the  (k« 
fendant  should  pay  to  the  . plaintiff  30A  in  satisfaction  of 
aU  sums  due  to  bka  out  of  the  e^te  of  one  WooUy,, 
and  the  breacli  was  assigned  in  the  nonpayment  of  this 
money  ；  thoitj^  a  verdict  was  given  for  the  plajndff, 

*  Dilly  V.  PolhiUy  %  Str.923.  Ed.  4.  1.  tdiich  seems  a  wrang 
' Brooke  Arb.  pL  34,  cites  5    citation.  ' 
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yet  the  judgment  was  arrested,  because  it  did  not 
appear  by  the  submission  as  recited,  that  the  defendant 
was  executor,  administrator,  or  trustee  for  Woolly, 
that  he  had  any  thing  of  his,  or  had  submitted  on  his 
behalf/ 

When  the  action  is  on  a  mutual  assumpsit  to  pay  a 
certain  sum  on  request,  if  the  defendant  should  not 
stand  to  the  award,  an  actual  request  to  pay  tibat  sum, 
before  the  action  brought,  must  be  stated;  for  in  a  case 
like  this  the  request  is  an  essential  thing  to  entitle  the 
plaintiff  to  his  action;  and  there  is  a  difference  between 
a  mere  duty  and  a  collateral  sum;  in  the  first  case,  as 
where  there  is  a  promise  to  pay  on  request  all  sums 
lent  to  the  defendant,  no  actual  request  is  necessary; 
the  bringing  of  the  action  b  a  request;  but  in  the  latter 
case,  an  actual  request  is  necessary^  because  the  promise 
of  payment  on  request  is  as  a  penalty,  and  collateral/ 
—And  the  averment  "  that  though  requested  he  had 
not  paid,"  is  not  a  sufficient  allegation  of  the  request 
made;  it  must  be  shewn,  by  positive  affirmation,  to 
have  been  made  before  the  action  brought.' 

In  an  action  on  the  assumpsit  to  perform  the  award, 
the  plaintiff  may  assign  several  breaches;  this  case  is 
not  like  that  of  a  penal  obligation,  in  an  action  on 
which,  at  common  law,  one  breach  only  could  be  as- 
signed, that  being  sufficient  to  forfeit  the  obligation; 
but,  in  the  assumpsit,  only  damages  are  recoverable 


•  Adams      Statham,  2  Lev.  ■  Semb.  for  in  the  case  h^ere 

235.  2  Show.  61.  cited  the  words  "tho' requested" 

7  Birks  V.  Trippe"  1  Saimd.  were  inserted, 

； 33.  2  Keb.  126.  ' 

2P 
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according  to  the  extent  of  the  loss  sustained  by  the 
jdaintiflT  on  account  of  the  tionperformance,  and  thtt" 
may  arise  on  every  breach.  In  suck  a  case,  howevet, 
if  one  of  the  breaches  be  adsigned  in  nonperformance 
of  a  part  of  the  award  which  is  void;  and  intire  damaged 
be  given,  the  judgment  will  be  arrested :  thus,  when  an 
award  of  a  release  to  st  time  beyond  the  submissicm  "was 
held  to  be  void,  if  it  had  ba^  awarded  that  the  de- 
fendant should  pay  15/.  to  the  plaintiff  in  satisfaction 
of  a  judgment,  and  that  he  should  also  release  to  hun 
all  demands  to  die  time  of  tiic  a^ard;  and  in  an  as- 
sumpsit on  this  award;  the  breach  had  been  assigned  in 
nonpayment  of  the  money,  and  in  liot  ^ving  the  re* 
tease,  if  then  intire  damages  had  been  given,  a  judgment 
on  tliat  verdict  would  have  been  erroneous. 

When  the  submission  is  by  bond,  if  the  award  be 
for  the  payment  of  iwney,  an  action  of  debt  on  tht 
衾 ward  lies,  as  well  as  an  action  on  die  bdbd;,  but  the 
latter  is  the  action  most  usually  brought,  in  which  the 
order  of  pleading  commonly  observed  is,  that  the 
plaintiff  declares  on  the  bond  as  in  ordinary  cases  of 
actions  on  a  bond;  the  defendant  then  prays  oyer  of 
the  condition,  which  bemg  set  forth,  he  pleads  that 
the  arbitrators  or  the  umpire  made  "  no  aWard;"  then 
the  plaintiff  replies,  not  barely  alleging  that  they  did, 
but  setting  forth  the  award  at  large,  and  assigning  the 
breach  by  the  defendant,  and  on  that  the  whole  ques- 
tion arises  as  on  an  original  declaration.  The  defendant 

*  Jenk.  364.  vid.  Yehr«  35.  a  damages, 
dictum  which  seems  contra,  with      » Vid.  Str.  983.  Freem.  410, 
reinject  to  the  indrety  of  the  415. 
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dien  either  rejoins  that  they  made  "  no  mch  siward," 
on  which  the  plaintiff  takes  issue— or,  he  demur^  and 
the  plaintiff  joins  in  demurrer? 

Where,  by  the  condition  of  the  bond,  the  award 
must  be  made  before  a  certain  day,  the  defendant, 
kistead  of  pleading  simply  that  no  award  was  made, 
may  plead  that  no  award  was  made  before  that  day, 
because  he  b  not  bound  to  perform  an  award  made 
； liter  it;  then  the  plaintiff  in  his  replicatioa  must  allege 
the  award,  which  he  sets  forth,  to  have  been  made 
before  the  day? 

The  plaintiff  must  indeed  shew  that  the  award  wa9 
made  within  the  time  limited,  whether  the  defendant 
plead  in  this  maimer  or  not;  for  without  that^  his  right 
of  action  will  not  be  completely  stated/ 一 But  an  al， 
legation  under  a  "  videlicet"  will  be  sufficient:  thus, 
" that  the  arlatrators,  after  the  execution  of  the  bond, 
and  before  the  exhibiting  of  the  plaintiff's  bill,  videlicet, 
on  such  a  day,  made  their  award,"  is  sufficient.  And 
a  distinction  is  tajcen,  between  a  case,  where  the  words 
under  the  "  videlicet"  are  repugnant  to  the  preceding 
matter,  and  where  they  are  not;  in  the  former  they 
are  merely  surplusage,  and  must  be  ejected;  in  the 
latter,  they  are  an  affirmation  sufficiently  positive  that 
the  award  was  made,  on  the  day  mo^tioned  after  the 
" videlicet,"  and  no  other  day  can  be  presumed.^ 

To  this  the  defendant  cannot  rejoin,  by  saying  that 
the  arbitrators  gave,  him  no  notice  before  the  day,  of 


*  5  Ed.  4.  108.  Brooke,  pi.  33. 
3  31  H.  8.  Brooke  Art>.  pi.  43. 

♦  1  Sid.  370. 


»  1  Saund.  169.  3  Keb.  361 
3«8.  3  Bur.  1729,  I7S0. 
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any  award  inade  ；  for  independently  of  any  objecdon 
that  might  be  made  to  the  substance  oS  the  rejoinder, 
on  account  of  the  arbitrators  not  being  bound  to  pve 
notice  of  the  award,  it  is  a  departure  from  his  plea, 
by  which  he  had  denied  the  existence  of  any  award  at 
ally  before  the  day/— In  one  book,  wc  are  told,  that 
if  the  defendant  wish  to  avail  himself  of  want  of  notice, 
he  must  set  the  award  forth  in  his  plea,  and  then  aver 
that  he  had  no  notice  of  it  before  the  day.'  This, 
however,  seems  an  inconsistency  ；  for  how  can  he  set 
forth  that  of  which  he  had  no  notice?  and  if  in  feet 
lie  be  enabled,  at  the  time  of  his  plea,  to  set  forth  the 
award,  he  will  still,  in  many  cases,  be  bound  to  per- 
form it,  though  he  had  no  notice  on  the  day  when  it 
was  made.  The  plaintiff  too,  might  take  issue  oii  the 
ike"  whether  the  defendant  kne.w  of  the  award  before 
the  commencement  of  the  action* 一 And  it  appears,  by 
subsequent  resolutions,  that,  where  the  ccmdition  of 
the  bond  contains  a  proviso,  "  that  the  award  should 
be  made  and  delivered  to  the  parties,  on  or  before  a 
particular  day,"  by  which  a  delivery  accordmgly  be- 
comes essential  to  bind  the  parties,  the  defendant 
" protesting  that  no  award  was  made,"  may  allege  as 
•  a  plea,  "  tlmt  after  the  making  of  the  bond,  and  before 
or  on  the  day  appointed,  no  award  was  delivered  to 
the  parties,  x>f  or  upon  the  premises,  specified  in  the 
condition  of  the  bond? 

If  the  plaintiff  can  coritradict  this  plea,  it  is  said, 
that  he  must  do  it  in  direct  terms,  alleging  expressly 


' Bendl.  39.  Benl.  108.  2 
Keb.  402. 
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that  the  arbiu^ors  made  their  award,  setting  it  forth 
with .  certainty,  and  that  they  delivered  it  to  the  parties 
in  .writing  within  the  time  limited. 一 It  will  not  be  suf- 
ficient, it  is  said  in  some  places^'  to  allege* the  delivery, 
by  way  of  inducement^  in  such  terms  as  these,  "  That 
the  arbitrators  having,  at  such  a  time  and  place,  under- 
taken the  burthen  <rf  the  award,  after  the  execution  of 
the  bond  and  before  the  day  appointed,  by  their  award 
made  in  writing,  and  then  and  there  delivered  by  the 
said  arbitrators  to  the  said  parties,  awarded,  &c."  It  is 
however  only  said,  in  this  case,  tha;t  all  the  justices 
argued  against  the  plaintiff,  but  no  judgment  was  given. 
In  another  book,  it  is  adjudged  that  the  allegation  of 
delivery  in  this  manner  by  inducement  is  sufficient. 

The  proviso  contained  in  the  condition  of  the  sub- 
mission bond  was,  that  the  award  should  be  made  and 
ready  to  be  delivered  by  three  o'clock  in  the  afternoon 
erf  the  sixth  of  April:  the  defendant  pleaded  that  the 
arbitrator  made  no  award  of  the  premises  before  three 
o'clock  of  the  day  aforesaid,  in  the  condition  aforesaid, 
specified:  it  was  objected  that  this  plea  was  uncertain, 
because  there  were  two  moments  of  time  which  might 
satisfy  the  words  three  o'clock;  and  the  award  might 
have  be 饼 made  before  three  o'clock  in  the  afternoon, 
though  it  was  not  made  before  three  in  the  morning; 
the  court  held  that  this  would  have  been  a  good  excep- 
tion, if  the  plaintiff  had  demurred  for  this  cause,  but  as 
he  had  replied,  the  objection  was  not  now  open  to  him? 

1  Dyer  243.  b.  3  Bedam  v.  Clarkson,  1  Ld. 

， Cro.  Jac.  285.  R^m.  123,  124. 


the  0uk  having  ceased  llie  judgiifteat^  bgr  relai6M» 
before  the  ftwar4  was  mde^-^And  such  "  the  imbc* 
cHlly  of  tbe  biHiuui  mind,  when  its  vkwft  are  eotttrac^ 
by  the  technical  dogmaa  ol  a  ain^  science,  that  the 
jud|^s^  instead  ^  rejectinfp  tMs  as  mere  jargoa  ttMi 
«b«ufd  ftoMeiise^  vetjr  ffw^ly  obsmed,  thcit  theol^^ 
by  fctiofi  of  kw,  cveiy  jwipneBt  rtkted  to  the  fim 
^  tho'  tarm^  yet  w  the  pkkitUF  had  in  hi&  deckers^ 
esipreatiy  vrmed  that  the  defendant,  after  the  tmxi 
q£  lint  awQfvl  made,  had  continued  to  prosecute  hi»  sudl 
tci  judgment,  and  thou§^  it  a^ared  ta  be  of  the  same 
tiam^L  yet  tbp  d^eodbat  cmght  te^  have  tskm  advantagfi 
of  itx  b)F  apec^vil  demurrer.* 

IC  m  ajwrard  be  that  1^  om^  shall  make  a  leade  for  ft 
terqa^oC  y^ant^the  other  rendering  rnit,  and  the  ka$e 
he  ii2G<«4ing^  msKte,  and  the  traant  do  not  afierwardb 
ptf  thifr  i^mt,  tMfl  ]f»  BO  breach  oC  tbe  awavd  on  the  part 
cf  ^he  l^nwt,  aov  la  his  submifiuon  bond  forfeited  ；  the 
remedy  of  the  lessor  for  his  rent  is  the  same  as  in  eveiy 
oih«r  caae  of  ImdjMd  and,  teaaat  ：  the  award  was  cam* 
|d«tQlf  ytcfome4  by  his  acceptance  of  the  Ijease  wilh 


Sd,  a  k  be awa£de4  thsU  the  defendutf  enter  intoa 
bend  $m;  tbe  faymeiit  of' money  to  the  plaiaititf  "  a 
future  day  j  il  he  gi^e  the  boad,  thai  is  perfarmMee  of 
die  awards  and  aoQ$»yment  at  the  day,  he  will 
iiEii&k  oaly  the  bond  awarded, ,  not  the  boi^d  of  sub- 

3  Huys  V.  Wri^t,  1  Jac.  Ycl-  More.  3.  pi.  8.  there  said  to  be 
vcrton  35.  3&»Uen.  8. 

«  BcdI.  15.  pi.  16.  27  Hen.  8.      «  Sy.  903.  1  Bo^nard.  463. 
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So,  in  the  case  of  an  award  to  gire  a  ool^  fer  the 
payment  of  money,  the  giving  of  the  note  accordingly 
will  be  perfcHinanoe,  and  ^  ； daintiff  must  on  noa> 
payment  be  confined  to  his  action  on  the  note/ 

If  an  award  be  made  betweea  the  grantee  of  a  rent 
the  terre-tenaiit.  of  the  land  out  of  which  the  rent 
issues,  "  that  the  grantor  sfatU  staod  acquitted  of  the 
rent,"  the  grantee  is  not  bound  by  this  to  give  the 
tenant  a  relate;  k  \s  suflkienl  if  he  never  imrwe  any 
remedy  for  the  recovery  of  the  retit,  by  action  or 
distress.^ 

^  Booth  ^'.Garnctt,  Str.  1081      "  2  Bulstr«  ^6. 


[ m  ] 


CHAPTER  VI. 


THE  REMEDY  TO  COMPEL  PEJRFORMANCE,  WJULEN 
THE  AWARD  OR  UMPIRAGE  IS  PROPERLY  MADE. 

TN  the  Roman  law,  the  only  remedy  which  either 
丄 party  could  have  against  the  other  for  disobedience  of 
Ae  award  was  to  sue  for  the  penalty  expressed  in  the 
submission.'  But  with  lis  the  remedy  is  various,  ac- 
cording to  the  various  forms  of  the  submission. 

Though  the  submission  be  verbal,  it  has  been  seen,' 
thatt  in  all  cases  an  action  may  be  maintained  on  the 
award,  whether  it  be  for  the  payment  of  money,  or 
for  the  performance  of  a  collateral  act  ；  where  it  was 
of  the  latter  kind,  howcvter,  it  was  not  but  by  slow  de- 
grees that  it  was  held  that  the  act  of  submission  im- 
plied in  itself  a  promise  to  perform  the  award  ；  before 
the  courts  went  so  far,  they  held  that  the  promise  was 
collateral  to  the  submission,  and  that  where  it  was  laid 
tofaave  been  made  at  the^^m^  time  with  the  submission, 
proof  of  the  latter  might  have  been  considered  by  the 
jury  as  a  foundation  for  presuming  the  former :  but  if 
the  promise  had  been  laid  to  have  been  made  at  any 
other  time,  though  on  the  same  clay  with  the  subrais- 


8  Vid.  p.  8.  9. 


«  P.  11. 
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ricin,  A«i  in  an  actito  on  the  case,  proof  must  have 
been  given  of  an  actual  promise. 

Where  the  awfenf,  oft  a  parol  submission,  is  for  the  ^ 
payment  rf  money,  tte  action  oa  the  award  may  be  an 
action  of  deb"  as  wcH  as  where  die  submission  is  by 
deed,  and  to  w«tt  where  tbe  awaid  b  verbal,  as  where 
it  is  in  wiidiig.'  It  may  also  bean  action  of  assumpsit: 
»  all  otficr  cases  on  a  parol  siiUbission,  m  assumpsit  is 
the  onfy  species  of  actkw  that  mVL  Ik. 

When  the  courts  would  not  sQp{>ort  an  action  on  an  • 
aw»^  'of  a  epUateral  things  where  the  submission  was 
retbalj  ludess  there  were  actetUy  miitual  promises  to 
sumdto  theaward^  on  eoosider^t^n  of  a  cemki  spcdfic 
sum,  it' was,  of  course,  necessary  that  the  dedaimtioni 
should  run  msotne  -svch  form  as^hb:  "  Whereas  cer- 
tidn  ^ia«MKs  (Mibaii^ed  b^imm  the  pfaimtiff  aadi^ 
defeadamt,  and  they  had:submitted  th^imselves  to  die 
award  of  J.  S*  concerning  the^  premises,  and.  in  coo-* 
sktesation  of  6d.  given  by  the  one  to  .the  olheiy  tlie 
one  assumai  to  the  other  to  sHuid  ta  hb  award,"  that 
asftumptioa;  beiog  stated  in  tbe  teems  of  if?  When 
mutual  promises  only  were  held  to  be  a  suffiiknt 
foufidatioo  for  this  action,  it  was  xlo  Icmger  neeeamy 
to  state  any  cansideffation  for  tbem  in  the  dedaraticm: 


1  Vid.  Read  v.  Palmer,  P.  24 
Car.  Al.  69,  70. 

s  I  do  not  find  any  direct  im, 
thority  for  this,  but  the  genenJ 
tenor  of  the  c|ises  seems  to  jus- 
tify the  eonclusion.  Smith  v.  Kir- 
&ott  1  Leon.  73,  and  Onnlade 
Coke,  Cro.  Jac.  354,  are  actions 


of  debt  on  the  award,  but  it  does 
not  appear  whether  either  the 
sufambrion  or  the  awaitl  wester* 
Uilor  in  wxiidag, ' 

3  Vid.'  GoodoMA  V.  Fom^UBi 
Cro.  El.  861.  Colston  v.  Harris, 
Id.  904, 
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tdien  die  act  of  submission  was  of  itself  considered  as 
an  implied  promise  to  peifarm  the  a^ward,  it  tMcameiBf 
course  sufficient  to  state  the  submi^on. 

In  all  actions  on  the  award,  however,  wlieliier  dete 
or  assumpsit,  it  must  necessarily  be  shewn  that  the  pav* 
ties  submitted,  before  the  anvwrd  can  be  properliy  ititro* 
duced;  and  that  subtnkftion  must  be  shewn  in  dfivect, 
unequivocal  terms  ;  ^a3bm  the  arbitrator  was  nomiiuMl 
*'*on  behalf"  of  the  defendttit,,  is  iKit  Sufficient;  il 
must  appear  that  he  *was  in  effect  n<»mnated  bff  tlic  de- 
feDidalit,  which  the  former  expressMn^  it  b  said,  does 
not  wficietitfy  import,  fbr  the  nominaticnt  may  hwt 
beenbjr  some  fHend,  to  which  tte  defendant  might  not 
titve  oonsemed/ 

it  is  a3ao  said,  that  U  must  ii|ipear  fiir  viuit  cauae  the 
parties  submiWed"  {Htrht^  di^  reaton  qny  be,  that  it 
ouglit  to  aj^^nr  wfaedier  the  award  /be  according  tx>  the 
^erms  of  the  MdMnisfiioa. 

The  submisskm,  too,  must  be  so  staled  as  to  oar- 
respond  with  the  aMwd nmd  suppoit  it;  otherwise  the 
plaintiff  lutmuit  have  judgmcMnt;  thePdfore^  ndiere  the 
decbiratioii  recited  *  that  certiaa  diffsrences  bad  ansoi 
betanetntlie  pimiiff  and  the  defendant,  and  thftt  tbef 
ted  ^ttbmkted  to 也 e  arbitmioa  of  J.  S,  who  W 
awairded,  "  of  and  uppn  the  premises,"  that  the  <k« 
fendant  should  pay  to  the  , plaintiff  30/.  in  satisfaction  of 
aU  MUM  4ue  to  bka  out  of  the.e^te  of  one  Woolly,' 
and  the  breach  iras  assigned  in  the  nonpayment  of  this 
money  ；  though  a  verdict  was  given  for  the  plaintiff, 

*  Mly  V.  PolhiU,  %  Str-923.  Ed.  4.  1.  tdiich  seems  a  vrrm^ 
' Brooke  Arb.  pi.  34,  cites  5    citation.  ' 
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yet  the  judgment  was  arrested,  because  it  did  not 
appear  by  the  submission  as  recited,  that  the  defendant 
was  executor,  administrator,  or  trustee  for  Woolly,  at 
that  he  had  any  thing  of  his,  or  had  submitted  on  his 
behalf/ 

When  the  action  is  on  a  mutual  assumpsit  to  pay  a 
certain  sum  on  request,  if  the  defendant  should  not 
stand  to  the  award,  an  actual  request  to  pay  tibat  sum, 
before  the  action  brought,  must  be  stated;  for  in  a  case 
like  this  the  request  is  an  essential  thing  to  entitle  the 
plaintiff  to  his  action;  and  there  is  a  difference  between 
a  mere  duty  and  a  collateral  sam;  in  the  first  case,  as 
where  there  is  a  promise  to  pay  on  request  all  sums 
lent  to  the  defendant,  no  actual  request  is  necessary; 
the  bringing  of  the  action  is  a  request  ；  but  in  the  latter 
case,  an  actual  request  is  necessary,  because  the  promise 
of  payment  on  request  is  as  a  penalty,  and  collateral/ 
—And  the  averment  "  that  though  requested  he  had 
not  paid,"  is  not  a  sufficient  allegation  of  the  request 
made;  it  must  be  shewn,  by  positive  affirmation,  to 
have  been  made  before  the  action  brought. 

In  an  action  on  the  assumpsit  to  perform  the  award, 
the  plaintiff  may  assign  several  breaches;  this  case  is 
not  like  that  of  a  penal  obligation,  in  an  action  on 
which,  at  common  law,  one  breach  only  could  be  as* 
signed,  that  being  sufficient  to  forfeit  the  obligation; 
but,  in  the  assumpsit,  only  damages  are  recoverable 

•  Adams  v.  Statham,  2  Lev.  »  Semb.  for  in  the  case  b^rc 

235.  2  Show.  61.  cited  the  words  "tho, requested" 

7  Birks  V.  Trippe"  1  Saimd.  were  inserted. 

； 33.  2  Keb.  126.  ' 

2P 
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according  to  the  extent  of  the  k>ss  sustained  by  tine 
{daintiff  on  account  of  the  lionperformance,  and  thtt 
may  arise  on  every  breach.  In  suck  a  cas^，  however, 
if  one  qS,  the  breaches  be  assigned  in  nonperformance 
of  a  part  of  the  award  which  is  void;  and  intire  damages 
be  given,  the  judgment  will  be  airested:  thus,  when  an 
award  of  a  release  to  st  time  beyond  the  submission  "was 
held  to  be  void,  if  it  had  been  awarded  that  the  de- 
fendant should  pay  15/.  to  the  plaintiff  in  satisfaction 
of  a  judgment,  and  that  he  should  also  release  to  him 
all  demands  to  die  time  of  the  a^ivard;  and  in  an  as- 
sumpsit on  this  award,  the  breach  had  been  assigned  in 
nonpayment  of  the  money,  and  in  liot  ^ving  the  re* 
tease,  if  then  intire  damages  had  been  given,  a  judgmaat 
on  tliat  verdict  would  have  been  erroneous? 

When  the  submission  is  by  bond,  if  the  award  be 
for  the  payment  of  noney,  an  action  of  debt  on  the 
衾 ward  lies,  as  well  as  an  action  on  die  bdbd;;  but  the 
latter  is  the  action  most  usually  brought,  in  wliich  Ihd 
order  of  pleading  commonly  observed  is,  that  the 
plaintiff  declares  on  the  bond  as  in  ordinary  cases  of 
actions  on  a  bond;  the  defendant  then  prays  oyer  of 
the  condition,  which  being  set  forth,  he  pleads  that 
the  arbitrators  or  die  umpire  made  "  no  award;'*  then 
the  plaintiff  replies,  not  barely  alleging  that  they  did, 
but  setting  forth  the  award  at  large,  and  assigning  the 
breach  by  the  defendant,  and  on  that  the  whole  ques- 
tion arises  as  on  an  original  declaration.  The  defendant 

*  Jenk.  364.  vid.  Yelv.  35.  a  damages, 
dictum  which  seems  contray  with      » Vid.  Str.  92S*  Freem.  410, 
renjn^ct  to  the  intirety  of  the  415. 
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then  either  rejoins  tfaiat  they  made  "  no  mch  award," 
on  which  the  plaintiff  takes  issue^or,  he  demurs  and 
the  plaintiff  joins  in  demuirer.* 

Where,  by  the  condition  of  the  bond,  the  award 
must  be  made  before  a  certain  day,  the  defendant, 
instead  of  pleading  simply  diat  no  award  was  made, 
may  plead  that  no  award  was  made  before  that  day, 
because  he  is  not  bound  to  perform  an  award  made 
after  it;  then  the  pkdnttiff  in  his  replicatioa  must  allege 
the  award,  which  he  sets  forth,  to  have  been  mad^ 
before  the  day.' 

The  plaintiff  must  indeed  shew  that  the  award  wa$ 
made  within  the  time  limited,  whether  the  defendant 
plead  in  this  manner  or  not;  for  without  that,  his  right 
of  action  will  not  be  completely  stated /— But  an  al， 
legation  under  a  "videlicet"  will  be  sufficient:  thus, 


" that  the  arbitrators,  after  the  execution  of  the  bond, 
and  before  the  exhibiting  of  the  plaintiff's  bill,  videlicet, 
im  such  a  day,  made  their  award,"  is  sufficient.  And 
a  distinction  is  ta^en,  between  a  case,  where  the  words 
under  the  "  videlicet"  are  repugnant  to  the  preceding 
matter,  and  where  they  are  not;  in  the  former  they 
are  merely  surplusage,  and  must  be  ejected;  in  the 
latter,  they  are  an  affirmation  sufficiently  positive  that  • 
the  award  itras  made,  on  the  day  mentioned  after  the 
" videlicet,"  and  no  other  day  can  be  presumed. 

To  this  the  defendant  cannot  rejoin,  by  saying  thai 
the  arbitrators  gave,  him  no  notice  before  the  day,  of 

«  5  Ed.  4.  108.  Brooke,  pi.  33.       «  1  Saund.  169.  2  Keb.  361, 
3  31  H.  6.  Brooke  Arb.  pi.  43.    m.  3  Bqr.  1729, 17S0. 
♦  1  Kd.  370. 


ST4  Jmatd  0t  Um^mgtt. 

diiDg  w^h  It  was  kKpo»iMefcvthe|«c^tapeffovm《 
the  4uk  having  cMsed  by  the  judgMit^  bgr  rtiladM^ 
before  the  a«su4  was  Mide*—And  such  19  the  kmbe* 
ej^itf  of  the  bumaa  mittd,  when  its  viiewft  areeommMd 
by  the  teclmical  deg;ma0  erf  a  W)gbt  science,  that  the 
judges^  inrtead  of  rqectinf^  this  as  mere  ju^ti  ami 
tbswd  iottseiiae,  vciy  graveVy  otwrred,  thftt  tbmi^ 
by  fetioA  of  law,  every  jw^ment  rekted  to  tike  fiM 
of  tho  term^  yet  an  the  plaintiff  had  in  kua  deekr»- 
tien  e3ipreatfy  vretred  thai  the  defendant,  after  the  time 
of  the^  awafd  made,  bad  coDtkiued  to  prosecute  hi»  suit 
to  judgment,  asid  though  it  appeared  to  be  of  tiie  same 
ftt  the  defeodbnt  cmght  t&  have  taken  advaalagc 

If  m  wmA  be  that  tfie  me  $haU  mdce  a  leaM  for  « 
ten^oC  yciMTs^t^  the  other  rendering  ient，  and  the  kase 
he  acGOEdincly  iMde,  and  the  tenftat  do  not  afterwards 
|»ay  tiMfr  rent,  tlu0  i&  bk>  breach  of  the  award  oatiaie  part 
of-the  tenwt,  aor  is  hifi  submiauon  bond  forfeited  ；  the 
remedy  of  the  lessor  for  his  rent  is  the  same  as  ki  evcfy 
otfier  caae  of  Iwdlotfd  and,  tenant  ：  th«  award  %firas  com- 
]il«tdf  p«ribnM4  by  his  accejptance  of  the  Lease  wilh 
die  te$i  merved'  i 

SD)  k'  be  awacde4  the  defendaiu  enter  into  a 
bMid  tbe  yayineHt  of-  money  to  the  plaiatiff  al  a 
future  day  ；  if  he  give  tke  boad,  that  is  performaiiGe  of 
dm  award,  and  noBfvaymani  at  the  day,  he  wiU 
iioifek  oaly  the  \>an4.  aw;9f^cl>  not  the  bond  of  sub- 


， Huys  Y.  Wri^t,  1  Jac.  Yel-  More.  3.  pi.  8.  there  said  to  be 
vcrton  35.  3B>Men.  8. 

<  Beol.  15,  pi.  16.  27  Hen.  8.      «  Sir-  903.  1  B^nard.  463. 
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So,  in  the  caae  of  an  awaid  to  ginre  a  note  for  the 
payment  of  motiey,  the  giving  of  the  note  accordingly 
%vill  be  performance,  and  the  plaintiff  must  on  non, 
payment  be  coofioed  to  his  action  on  the  note/ 

If  an  award  be  made  bettreea  the  gcantee  of  a  rent 
sffiA  the  terre-tei^t,  of  tbe  land  out  of  which  the  rent 
isaues,  "  that  the  grantor  sfatU  staod  acquitted  of  the 
rent,"  the  graittee  is  not  bound  by  this  to  giv«  th^ 
ttmtA  a  relotfe;  k  W  suffictem  if  lie  never  {mrsM  any 
remedy  for  the  «cave«y  of  the  rent,  by  t^etim  or 
distress.^ 

«  Booth  VrOarnctt,  Str.  1082.      ^  q  Bulstr«  ^6.  ' 


ST4  Th^JmatdwUmjir^ 

diiDg  w^h  ft  was  kKpoMiMefarthefw^tdpetjovmir 
the  auk  having  cMsed  bf  the  judgsmt^  bgr  r€iladM» 
bdare  the  awar4  was  mide.«^And  such  m  the  imbe- 
cility of  the  bunuA  mwd,  when  its  viiewft  areeomtvcMd 
by  the  teclmical  deg;ma0  erf  a  W)gbt  science,  that  the 
judges^  itiatead  of  rqectinf^  tids  as  mere  ju^a  ami 
tbswd  ioiisttse,  veiy  graveVy  otMrred,  Hmt  theui^ 
by  fetioA  of  law,  every  jw^meBt  rekted  to  tike  fiM 
of  th0  term^  yet  as  the  plaintiff  had  in  Im  deekn^ 
tim  enpre9$fy  vretred  thai  the  defendafit,  after  the  tuM 
of  the^awefd  made,  bad  coDtkiued  to  prosecute  hi»  suit 
to  judgment,  and  though  it  af^peared  to  be  of  Ae  same 
MariRf  y^t  thf^  defeodtot  cmght  t&  have  Cakea  advastagfi 
of  ^     flfieeiel  dgmiuTcr? 

If  awiod  be  that  tfie  me  $haU  muke  a  leaM  for  « 
ten^oC  ycars^t^  the  Qibar  rendering  lent^  and  the  kase 


|»af  tiMfr  wnt,  tlu0  m  bk>  breach  of  tbe  award  oatiaie 
of -the  tfinaiijt,  aor  h  hifi  submia»ion  bond  forfeited  ； 
remedy  of  the  lessor  for  his  rent  is  the  Mine  as  ki  evcfy 
otficr  oaae  oftwidlotfd  and  tenant  ：  th«  award  was  com- 
tdy  p«ribnM4  by  his  accejptance  of  the  lease  wUh 

So,  it  be  aw^ded  the  defenduU  enter  ipta  a 
bMid  Sus  the  fuffnmt  of- money  to  die  plaiatiff  al  a 
futu»  day  ；  iS  he  give  tke  boad,  thai  is  perf ormaaee  of 
dm  award,  and  noB^yment  at  the  day,  he  wiU 
iioifek  oaly  the  bonil  awafckd>  not  the  boad  of  sub* 


3  Huys  V.  Wri^t>  1  Jac.  Ycl-  More.  3.  pi.  8.  there  said  to  be 
vcrton  35.  3B»  Men.  8. 

«  Beol.  15.  pi.  16.  27  Hen.  8.      «  Syr.  903.  1  B^nard.  463. 
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So,  in  the  caae  of  an  awaid  to  ginre  a  note  for  the 
payment  of  motiey,  the  giving  of  the  note  accordingly 
win  be  perfornumoe,  and  the  plaintiff  must  on  noa- 
payment  be  ccmfiaed  to  his  action  on  the  note/ 

If  an  award  be  made  bettreea  the  grantee  of  a  rent 
wd  the  terre^eoant  of  tbe  land  out  of  whkh  the  rent 
issues,  "  that  the  gnoMr  sfatU  staod  acquitted  of  the 
rent,"  the  grantee  is  not  bound  by  this  to  giv«  th^ 
tenant  a  release;  it  b  suffictem  if  lie  never  {mrwe  any 
remedy  for  the  i^covecy  of  the  rent,  by  $ctim  or 
distress.^ 

«  Booth  v.Garnctt,  Str.  1082.       "  2  Bulstr«  ^6. 
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THE  REMEDY  TD  COMPEL  PliKFORMANCE,  WH£N 
THE  AWARD  OR  UMPIRAGE  IS  PROPERLY  MADE. 

TN  the  Roman  law,  the  only  remedy  which  either 
*  party  could  have  against  the  other  for  disobedience  of 
die  award  was  to  sue  for  the  penalty  expressed  in  the 
submission/  But  with  tis  the  remedy  is  various,  ac- 
cording to  the  various  forms  of  the  submission. 

Though  Uie  submission  be  verbal,  it  has  been  seen,' 
that  in  all  cases  an  action  may  be  maintained  on  the 
award,  whether  it  be  for  the  payment  of  money,  or 
for  the  performance  of  a  collateral  act  ；  where  it  was 
of  the  latter  kind,  however,  it  was  not  but  by  slow  de- 
grees that  it  was  held  that  the  act  of  submission  im- 
plied in  itself  a  promise  to  perform  the  award  ；  before 
the  courts  went  so  far,  they  held  that  the  promise  was 
collateral  to  the  submission,  and  that  where  it  was  laid 


procrf"  of  the  latter  might  have  been  considered  by  the 
jury  as  st  foundation  for  presuming  the  former:  but  if 
the  promise  had  been  laid  to  have  been  made  at  any 
other  time,  though  on  the  same  day  with  the  submis- 


8  Vid.  p.  8.  9. 


•  P.  11. 
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sion,  then  in  an  actkui  on  the  case,  proof  must  have 
been  given  of  an  actmd  promise. 

Where  the  awted，  on  a  jmrol  submission,  is  for  the  / 
payment  of  mosey,  the  action  on  the  award  may  be  An 
ac^on  of  debt,  as  wdl  as  where  the  submission  is  by 
deed,  and  weS  where  tbe  awasd  b  verbal,  as  where 
it  is  in  writing.''  It  m$fy  also  ht  an  action  of  asmmpsii: 
»  cf&cr  cases  on  a  parol  snbrtmsion,  an  assumpsit  is 
the  only  species  of  action  tbat  will  Ue. 

When  the  courts  would  iK>t8ttp{x)rt  an  action  on  an 
awio^  'of  a  eoHateral  timg,  where  the  submission  was 
vqrbal,  ludtw  there  imt  actu^y  mutual  {^miaea  to 
standto  theaward,  on  eodsid^tkm  of  a  cwlaki  sp^fic 
sum,  it^was,  of  course,  necessary  that  the  dedamtion 
riiould.run  m  sotne^ucfa  fiorm  as  4ybb :  "  Whereas  cer- 
tain difie  subsisted  betwjem  tbe  pbuntiff  mi  tbt 
defettdttot,  .and  they  had:subi«yittod  ttma^elves  to  the 
award  of  J.  S.  concerning  the.i»*elaises,  and;  in  coa- 
skteration  erf  6d.  givai  by  tbf^  one  to  the  olher,  tlie 
one  assumed  to  the  other  to  stmd  to  his  award,"  that 
itt&umpdoiL  being  stated  in  ^  teems  of  it.  When 
mutual  promises  only  were  held  to  be  a  sufi^i^ 
foundation  for  this  actioh,  it  was  no  longer  necesaaty 
to  state  any  consideratic^  for  them  in  tht  dedaratioD: 

1  Vid.  Read  v.  Palmer,  P.  34 
Car.  Al.  69,  70. 

*  I  do  not  find  any  Siect  att、 
thority  for  thiS)  but  the  gen^!ftl 
tenor  of  the  cfiaes.  seems  to  jus- 
tify the  eonclusion  •  Smith  v.  Kir- 
foot,  1  Leon.  73*  and  Ormladey. 
(、oke，  Cm.  Jac.  354,  are  actions 


of  debt  on  the  award,  but  it  docs 
not  appear  whether  either  the 
sulmiis^n  or  the  award  was  ver- 
bnl  or  in  viidng* . 

3  Vid,  Goo4a^  v.  Fountaia, 
Cro.  E1.86I.  Colston  v.  Hams, 
Id.  904, 
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tdien  tiie  act  of  submissiort  wfts  dP  itself  canaideriKd  as 
an  implied  promise  to  peiform  the  a^waid^  it  became  ef 
course  sufficient  to  state  the  submission. 

In  all  actions  on  the  award,  however,  wlietlier  ddit 
or  assumpsit,  it  must  necessarUy  be  shewn  that  the  pav* 
ties  submkted,  before  the  awanl  can  be  praperfy  infro* 
duced;  and  that  submksion  rnusC  be  shewn  in  ifiiect» 
unequivocal  terms  ; 卜 that  the  arbitrator  was  nominated 
"on  behalf"  of  the  defendant/  is  not  suffciefil;  k 
must  i4>pear  tliat  he  was  in  dfect  ndmiaated  by  tiie  de- 
fendudt,  which  the  former  expression,  it  b  s^,  does 
not  suftciemty  import,  fbr  the  nomtnaticm  may  hitvc 
been  by  some  fH^<t,  to  which  Uie  defendant  migbt  not 
h«ve  coMenled/ 

it  b  also  said.  Chit  it  must  ap|>ear  for  wbat  cause  tihe 
parties  submitleii;  -  perhsftt  diie  reason  may  be,  thiU^ 
oug^  to  appear  whe^er  die  award  be  acconitng  to  file 
tarms  of  the  submission. 

The  submission,  too,  must  be  so  staled,  as  to  omt' 
Kspond  with  die  award  and  support  it;  otlierwiae  the 
plaintiff  cannot  have  ju^ment;  therefwei  where  tbe 
^aduatioii  recited  *  diat  certain  diflerences  bad  arisen 
betwMn  the  phdnliff  dmd  the  defendant,  and  tfatt  thef 
liad  wbmkted  to  the  arbitration  of  J.  S«  wlio  had 
awarded,  "  of  and  upon  the  premises,"  that  the  de- 
fendant shoi^.d  pay  to  the  plaintiff  30/*  in  satisfaction  of 
aU  ftiim«  due  to  him  out  of  tbe  estate  of  one  Woolly/ 
sold  the  breach  iras  assigned  in  the  nonpayment  of  this 
mondy  ；  though  a  verdict  was  pven  for  the  plaindff, 

4  Mly  Polhitt)  3  Str.  923.  Ed.  4.  1.  which  seems  a  vron^ 
' Brooke  Arb.  pi.  34,  cites  5    citation.  • 
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yet  the  judgment  was  arrested,  because  it  did  not 
appear  by  the  submission  as  recited,  that  the  defendant 
was  executor,  administrator,  or  trustee  for  Woolly, 
that  he  had  any  thing  of  his,  or  had  submitted  on  hb 
behalf/ 

When  the  action  is  on  a  mutual  assumpsit  to  pay  a 
certain  sum  on  request,  if  the  defendant  should  not 
stand  to  the  awards  an  actual  request  to  pay  sum, 
before  tli^  action  brought,  must  be  stated;  for  in  a  case 
like  this  the  request  is  an  essential  thing  to  entitle  the 
plaintiff  to  his  action;  and  there  is  a  difference  between 
a  mere  duty  and  a  collateral  sum;  in  the  first  case,  as 
where  there  is  a  promise  to  pay  on  request  all  sums 
lent  to  the  defendant,  no  actual  request  is  necessary; 
the  brining  of  the  action  is  a  request;  but  in  the  latter 
case,  an  actual  request  is  necessary,  because  the  promise 
of  payment  on  request  is  as  a  penalty,  and  collateral^ 
—And  the  averment  "  that  though  requested  he  had 
not  paid,"  is  not  a  sufficient  allegation  of  the  request 
made;  it  must  be  shewn,  by  positive  affirmation,  to 
have  been  made  before  the  action  brought/ 

In  an  action  on  the  assumpsit  to  perform  the  award, 
the  pkuntiff  may  assign  several  breaches;  this  case  is 
not  like  that  of  a  penal  obligation,  in  an  action  on 
which,  at  common  law,  one  breach  only  could  be  as- 
signed, that  being  sufficient  to  forfeit  the  obligation; 
but,  in  the  assumpsit,  only  damages  are  recoverable 


•  Adams  ▼、  Statham,  2  Lev.  •  Semb.  for  in  the  case  here 
235.  3  Show.  61.  cited  the  words  "tho, requested" 

7  Birks  V.  Trippet)  1  Saund.  were  inserted. 
； 33.  3  Keb.  126. 

2P 
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according  to  the  extent  of  the  loss  sustained  by  tte 
plaintiff  on  account  of  the  tionp^rformance,  and  thit' 
may  arise  on  every  breach.  In  such  a  case,  however, 
if  one  rf  the  breaches  be  assigned  in  nonperformance 
of  a  part  of  the  award  which  is  void?  and  intire  damaged 
be  given,  the  judgment  will  be  arrested:  thus,  when  an 
award  of  a  release  to  a  time  beyond  the  submissicm  "was 
beld  to  be  void,  if  it  had  been  awarded  that  the  de- 
fendant should  pay  15/.  to  the  plaintiff  in  satisfaction 
of  a  judgment,  and  that  he  should  also  release  to  lum 
all  demands  to  tfie  time  of  the  sgtvard;  and  m  an  as- 
sumpsit on  this  award,  the  breach  had  been  assigned  in 
nonpayment  of  the  tnoney》  and  in  liot  giving  the  re- 
lease, if  then  intire  damages  had  been  given,  a  judgment 
on  that  verdict  would  have  been  erroneous.' 

When  the  submission  is  by  bond,  if  the  award  be 
for  the  payment  of  tttoney,  an  action  of  debt  on  th6 
award  lies,  as  well  as  an  action  on  the  bciid;;  but  the 
htter  is  the  action  most  usually  brought,  in  wluch  tho 
order  of  pleading  commonly  observed  is,  that  the 
plaintiff  declares  on  the  bond  as  in  ordinary  cases  of 
actions  on  a  bond;  the  defendant  then  prays  oyer  of 
the  condition,  which  being  set  forth,  he  pleads  that 
the  arbitrators  or  the  umpire  made  "  no  award;"  then 
the  plaintiff  replies,  not  barely  alleging  that  they  did, 
but  setting  forth  the  award  at  large,  £md  assigning  the 
breach  by  the  defendant,  and  on  that  the  whole  ques- 
tion arises  as  on  an  original  declaration.  The  defendant 

*  Jenk.  364.  vid.  YeW,  35.  a  damages, 
dictum  which  seems  contra,  with      » Vid.  Str.  9S3.  Freem,  410, 
refect  to  the  indrety  of  the  415. 
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then  either  rejoins  tl^t  they  made  "  no  mch  award," 
on  which  the  plaintiff  takes  issue^or,  he  demurs  and 
the  jdaintiff  joins  in  demurra*? 

Where,  by  the  condition  of  the  bond,  the  award 
must  be  made  before  a  certidn  day,  the  defendant, 
instead  of  pleading  simply  diat  no  award  was  made, 
may  plead  that  no  award  was  made  before  that  day, 
because  he  is  not  bound  to  perform  an  award  made 
after  it;  then  the  pkdiittiff  in  his  replkatioa  must  allege 
the  award,  which  he  sets  forth,  to  have  been  made 
before  the  day? 

The  plaintiff  must  indeed  shew  that  die  award  was 
made  within  the  time  limited,  whether  the  defendani 
plead  in  this  manner  or  not;  for  without  that,  his  right 
of  action  will  not  be  completely  stated/ 一 But  an  al« 
legation  under  a  "videlicet"  will  be  sufficient:  thus, 


" that  the  arbitrators,  after  the  execution  of  the  bond, 
and  before  the  exhibiting  of  the  plaintiff's  bill,  videlicet, 
on  such  a  day,  made  their  award,"  is  sufficient.  And 
a  distinction  is  ta^en,  between  a  case,  where  the  words 
under  the  "  videlicet"  are  repugnant  to  the  preceding 
matter,  and  where  they  are  not;  in  the  former  they 
are  merely  surplusage,  and  must  be  Rejected;  in  the 
latter,  they  are  an  affirmation  sufficiently  positive  that  • 
the  award  was  made,  on  the  day  mentkoied  after  the 
" videlicet,"  and  no  other  day  can  be  presumed/ 

To  this  the  defendant  cannot  rejoin,  by  saying  that 
the  arbitrators  gave,  him  no  notice  before  the  day,  of 

«  5  Ed.  4.  108.  Brooke,  pi.  33.       •  1  Saund.  169.  2  Keb.  361, 
3  31  H.8.  Brooke  Arb.  pi.  43.     398.  3  Bur.  1729,  17S0. 
♦  I  Sid.  370. 
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according  to  the  extent  of  the  loiss  sustained  by  Aft 
plaintiff  on  account  of  the  tionp^rformance,  and  thit' 
may  arise  on  every  breach.  In  such  a  case,  however, 
if  one  of  the  breaches  be  assigned  in  nonperformanct 
of  a  part  of  the  award  which  is  void;  and  intire  damaged 
be  given,  the  judgment  will  be  arrested :  thus,  when  an 
award  of  a  release  to  a  time  beyond  the  submissicm  "was 
bdd  to  be  void,  if  it  had  been  awarded  that  the  de- 
fendant should  pay  15/.  to  the  plaintiff  in  satisfaction 
Of  a  judgment,  and  that  he  should  also  release  to  him 
all  demands  to  tfie  time  of  the  a^i^irard;  and  in  an  as- 
sumpsit on  this  award,  the  breach  had  been  assigned  in 
nonpayment  of  the  money,  and  in  liot  giving  the  re* 
lease,  if  then  intire  damages  had  been  given,  a  judgment 
on  that  verdict  would  have  been  erroneous? 

When  the  submission  is  by  bond,  if  the  award  be 
for  the  payment  of  tttoney,  an  action  of  debt  on  th^ 
award  lies,  as  well  as  an  action  on  the  bciid;^  but  the 
htter  is  the  action  most  usually  brought,  in  which  the 
order  of  pleading  commonly  observed  is,  that  the 
plaintiff  declares  on  the  bond  as  in  ordinary  cases  of 
actions  on  a  bond;  the  defendant  then  prays  oyer  of 
the  condition,  which  being  set  forth,  he  pleads  diat 
the  arbitrators  or  the  umpire  made  "no  award;"  then 
the  plaintiff  replies,  not  barely  alleging  that  they  did, 
but  setting  forth  the  award  at  large,  £uid  assigning  the 
breach  by  the  defendant,  and  on  that  the  whole  ques- 
tion arises  as  on  an  original  declaration.  The  defendant 

*  Jenk.  364.  vid.  Ydv.  35.  a  damages, 
dictum  which  seems  contra,  nvith      » Vid.  Str.  923.  Freem.  410, 
reflect  to  the  indrety  of  the  415. 
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dsen  either  rejoins  thftt  they  made  "  no  mch  award," 
on  which  the  plaintiff  takes  issue^-or,  he  demurs  and 
the  plaintiff  joins  in  demurra*,^ 

Where,  by  the  condition  of  the  bond,  the  award 
must  be  made  before  a  certain  day,  the  defendant, 
instead  of  pleading  simply  diat  no  award  was  made, 
may  plead  that  no  awaurd  was  made  before  that  day, 
because  he  is  not  bound  to  perform  an  award  made 
9fter  it;  then  the  pkdnttiff  in  his  replication  must  allege 
the  award,  which  he  sets  forth,  to  have  been  made 
before  the  day? 

The  plaintiff  must  indeed  shew  that  the  award  was 
made  within  th^  time  limited,  whether  the  defendant 
{dead  in  this  maimer  or  not;  for  without  that,  his  right 
of  action  will  not  be  completely  stated/ 一 But  an  al- 
legation under  a  "  videlicet"  will  be  sufficient:  thus, 


" that  the  arlutrators,  after  the  execution  of  the  bond, 
and  before  the  exhibiting  of  the  plaintiff's  bill,  videlicet, 
on  such  a  day,  made  their  award,"  is  sufficient.  And 
a  distinction  is  ta^en,  between  a  case,  where  the  words 
under  the  "  videlicet"  are  repugnant  to  the  preceding 
matter,  and  where  they  are  not;  in  the  former  they 
are  merely  surplusage,  and  must  be  ejected;  in  the 
latter,  they  are  an  affirmation  sufficiently  positive  that  • 
the  award  was  made,  on  the  day  mentioned  after  th^ 
" videlicet,"  and  no  other  day  can  be  presumed/ 

To  this  the  defendant  cannot  rejoin,  by  saying  that 
the  arbitrators  gave,  him  no  notice  before  the  day,  of 

«  5  Ed.  4.  108.  Brooke,  pi.  33.       •  1  Saund.  169.  2  Keb.  361, 
»31  H.8.  Brooke  Arb.  ph  42.     398.  3  Bqr.  1729,  1780. 
♦  1  Sid.  370. 
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THE  REMEDY  TO  COMPEL  PERFORMANCE,  WHEN 
THE  AWARD  OR  UMPIRAGE  IS  PRQPERLY  MAD£. 

TN  the  Roman  law,  the  only  remedy  which  either 
party  could  have  against  the  other  for  disobedience  of 
die  award  was  to  sue  for  the  penalty  expressed  in  the 
submission.'  But  with  tis  the  remedy  is  various,  ac- 
comfing  to  &e  various  forms  of  the  submission. 

Though  the  submission  be  verbdi,  it  has  been  seen/ 
thift  in  all  cases  an  action  may  be  maintained  on  the 
award,  whether  it  be  for  the  payment  of  money,  or 
for  the  performance  of  a  collateral  act  ；  where  it  was 
of  the  latter  kind,  however,  it  was  not  but  by  slow  de- 
grees that  it  was  held  that  the  act  of  submission  im- 
plied in  itself  a  pi^mise  to  perform  the  award  ；  before 
the  courts  went  so  far,  they  held  that  the  promise  was 
collateral  to  the  submission,  and  that  where  it  was  laid 
tohave  been  made  at  Hbtsame  time  with  the  submission, 
procrf'  of  the  latter  might  have  been  considered  by  the 
jury  as  st  foundation  for  presuming  the  former :  but  if 
the  pr<miise  had  been  laid  to  have  been  made  at  any 
other  time,  though  on  the  same  cluy  with  the  submis- 


8  Vid.  p.  8.  9. 


9  P.  II. 
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skm,  tiien  in  an  aetkin  on  the  case,  proof  must  have 
been  given  of  an  actuftl  promise.^ 

Where  the  award,  on  a  parol  submission,  is  for  the  " 
paxment  of  mcRey,  th^  action  oa  the  award  may  be  an 
acticm  of  debt,  as.  wdl  as  where  the  submission  is  by 
deed,  and  as  well  where  Ac  twasd  is  verbal,  as  where 
it  is  in  wriCuig.''  It  may  also  beanactkm  of  assumpsit: 
»  all  oAer  加 a  parol  solxlmsion,  an  assumpsit  is 
the  only  species  of  actioo  that  wUl  .Ue* 

When  the  courts  would  not  support  an  action  cm  an  • 
award  of  a  eoHatend  — g,  where  the  submission  was 
verba!,  unfoM  there  were  actu^y  mutual  ptomwes  to 
«toiidto  tberaward,  on  Gonsidca'^ii  of  a  cwlaki  ^eeific 
sum,  it, was,  of  course,  necessary  that  the  dcdaratioii 
AoukLrun  iasotne  such  form  afilJiis:  "  Whereas  cer- 
tain differemes  subsisted  betwiMn  tbe  plaintiff  «mIi^ 
defindamt)  and  they  had^subqiLilted  themselves  to  the 
award  of  J.  S.  concerning  the.  premises,  and.  in  con*- 
sidesation  of  6(L  given  by  the  one  to  .tke  olher, :  the 
one  assumfid  to  the  other  to  stftnd  to  his  awiuil,"  thf^ 
as&umptioiu  bekng  stated  in  tbe  te^ms  of  it.*  When 
mutual  promises  only  wer<e  hc;ld  to  be  a  sufficient 
fcmtidatiofi  for  ttua  ac^h,  it  was  uo  longer  oeeeasaij 
to  smte  a&f  ccmsida*ation  for  them  iu  the  declmttoo: 


1  Vid.  Read  v.  Palmer,  P.  34 
Car.  Al.  69,  70. 

*  I  do  not  fiiid  any  Atect  一 
thority  for  this,  but  the  geneami 
tenor  of  the  Cfises.  seems  to  jus- 
tify the  eoncluuon  ，  Smith  v.  Kir- 
fiwtf  1  Leon.  72,  and  Ormlade  v. 
Coke,  Cro.  Jac,  354,  are  actions 


of  debt  on  the  award,  but  it  docs 
not  appear  whether  either  the 
submission  or  the  award  was  ver- 
bid or  in  vxidBg, . 

3  Vid.  Goodniaa  v.  FoualaiBy 
Cro.  El.  861.  Colston  v.  Harris, 
Id.  904, 
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CHAPTER  VI. 


THE  REMEDY  TO  COMPEL  PERFORMANCE,  WU£N 
THE  AWARD  OR  UMPIRAGE  IS  PROPERLY  MAD£. 


TN  the  Roman  law,  the  only  remedy  which  either 
party  could  have  against  the  other  for  disobedience  of 
the  award  was  to  sue  for  the  penalty  expressed  in  the 
submission.*  But  ^vith  lis  the  remedy  is  various,  ac- 
cording to  the  various  forms  of  the  submission. 

Though  the  submission  be  verbal,  it  has  been  seen,' 
thitt  in  all  cases  an  action  may  be  maintaiiied  on  the 
award,  whether  it  be  for  the  payment  of  money,  or 
for  the  performance  of  a  collateral  act  ；  where  it  was 
ci  the  latter  kind,  howrcvier,  it  was  not  but  by  slow  de- 
grees that  it  was  held  that  the  act  of  submission  im- 
plied in  itself  a  promise  to  perform  the  award  ；  before 
the  courts  went  so  far,  they  held  that  the  promise  was 
coUata*al  to  the  submission,  and  that  where  it  was  laid 

ssion, 

proof  of  the  latter  might  have  been  considered  by  the 
jury  as  si  foundaticm  for  presuming  the  former :  but  if 
the  promise  had  been  laid  to  have  been  made  at  any 
other  time,  though  on  the  same  day  with  the  siibmis- 

«  Vid.  p.  8.  9,  »  P.  11. 
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sion,  tben  in  an  actmn  on  the  case,  pnxrf  must  have 
been  given  of  an  actod  promise. 

Where  the  awted,  on  a  parol  submbrion,  is  for  the  / 
payment  of  money,  tli^  action  oa  the  awwl  may  be  an 
action  of  debt,  as  wdl  as  where  the  submission  is  by 
deed,  and  well  where  llie  awaid  is  verbal,  as  where 
itiBm  writing.'  It  may  also  be  an  action  of  assumpsit: 
«  odier  cases  on  a  parol  stibitmsion,  an  asmmpsit  is 
die  only  species  of  action  that  will  .  lie. 

When  Ae  courts  would  ix>t  support  an  action  on  an 
award'of  a  wHateral  thkig^  where  the  submission  was 
verbalv  nsAms  tibcre  were  actu^y  mutual  ptomisea  to 
stand  to  theaWard,  <m  coiistdanMion  of  a  cemb  speeific 
sum,  it.was,  of  course,  necessary  that  the  dcchnitioii 
riicmldran  in, some ^ch  form as^is:  "  Whereais  cer- 
tdn  differepees  subabted  between  tbe  pbimtiff  wA  Ahe 
defendant,  and  they,  hadisubiwtted  themselves  to  the  • 
award  of  J-  S.  concerning  tha. preiiii8e%  and:  in  coa^ 
sklesation  of  6d  given  by  th^  one  to  the  otheiythe 
tmc  assumed  to  the  other  to  si^ad  to  his  award,"  itmt 
asaumption.  being  stated  in  ^Om  teems  of  it.*  When 
mutual  prpmiaes  otily  were  bc^d  to  be  a  sufficient 
foundation  for-  this  action,  it  was  tio  longcyr  neceafiaiy 
to  slate  any  consideraUon  for  them  in  tke  decIamticMi: 

1  Vid.  Read  v.  Palmer,  P.  24 
Car.  Al.  69,  70. 

*  I  do  not  find  any  dk^et  mi, 
thoritf  for  Uiis,  but  the  geneni 
tenor  of  tbe  cfiaes  seems  to  jus- 
tify the  eonclusion.  Smith  v.  Kir- 
fbott  1  Leon.  73,  and  Onnlade  ?. 
(，oke，  Cro.  Jac.  3554,  are  actions 


of  debt  on  the  award,  but  it  does 
not  appear  whether  either  the 
aubmiarion  or  the  award  was  Yer^ 
bdiirm  wcitisg/ 

3  Vid.-  Goodaoan  v.  Fountaia, 
Cro.  El.  361.  Colston  v.  Harris, 
Id.  904, 
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#hen  the  act  of  submissioif  was  of  itself  considered  as 
an  implied  promise  to  peiform  the  award,  it  becamenf 
course  sufficient  to  state  the  submission. 

In  all  actions  on  the  award,  however,  wbetlierdebt 
or  assumpsit,  it  mu^  necessarily  be  shewn  that  the  par* 
ties  submitted,  before  the  award  can  be  property  iotrt. 
duced;  and  that  submksion  must  be  shewn  in  dfaect* 
unequivocal  terms;  ^  that  the  arbitrator  n^ais  nomiitttei 
"on  behalf"  of  the  defendant/  is  not  sdSciefil;  it 
must  appear  that  he  vms  in  efect  n<»ninated  by  Ac  dc- 
fendalit,  which  the  former  expresskm,  it  a  said,  does 
not  mificiendy  import^  for  the  nomination  may  have 
been  by  some  friend,  to  vdiidi  the  defipdont  might  not 
have  consented/ 

it  is  also  said,  1^  it  must  appear  fbr  wbot  osuuae  lihe 
puties  sttbmilled; '  perhaps  reason  nny  be,  thatli 
ought  to  appear  whether  the  award  be  accordtog  to  tlie 
tarms  of  the  wibnilsskm. 

The  rabmission,  too,  must  be  3D  steted  as  to  oer- 
icflpond  with  die  aimrd  md  siippoittt;  dherwise  tte 
plaintiff  oaHaot  have  judgment;  therefore^  where  the 
declaralioii  reeked 《 dmt  certftki  differences  had  arisen 
bet«raen  tlie  plamiiff  and  the  defendant,  «nd  tliat  thejr 
iMui  ^ibmkted  to  <iie  arbitr«tioii  of  J.  S«  wbo  htd 
awajrded,  "  of  and  upon  the  premises,"  that  the  de- 
fendant should  pay  to  the  plaintiff  30/.  in  satisfaction  of 
dU  MUM  due  to  him  out  of  the  estate  of  one  Woolly,' 
and  the  breach  iras  asnifned  in  the  nonpayment  of  this 
money  ；  though  a  verdict  was  given  for  the  pUuMtff, 


Ed,  4.  1.  -which  srems  a  \Trong 
citation.  ' 
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yet  the  judgment  was  arrested,  because  it  did  not 
appear  by  the  submission  as  recited,  tbat  the  defendant 
was  executor,  administrator,  or  trustee  for  Woolly,  or 
tbat  he  had  any  thing  of  his,  or  had  submitted  on  his 
behalf.' 

When  the  action  is  on  a  mutual  assumpsit  to  pay  a 
certain  sum  on  request,  if  the  defendant  should  not 
stand  to  the  award,  an  actual  request  to  pay  diat  sum, 
before  the  action  brought,  must  be  stated;  for  in  a  case 
like  this  the  request  b  an  essential  thing  to  entitle  the 
plaintiff  to  his  action;  and  there  is  a  difference  between 
a  mere  duty  and  a  collateral  sum;  in  the  first  case,  as 
where  there  is  a  promise  to  pay  on  request  all  sums 
lent  to  the  defendant,  no  actual  request  is  necessary; 
the  bringing  of  the  action  is  a  request;  but  in  the  latter 
case,  an  actual  request  is  necessary,  because  the  promise 
of  payment  on  request  is  as  a  pi^nalty,  and  collateral^ 
一 And  the  averment  "  that  though  requested  he  had 
not  paid,"  is  not  a  sufficient  allegation  of  the  request 
made;  it  must  be  shewn,  by  positive  affirmation,'  to 
have  been  made  before  the  action  brought. 

In  an  action  on  the  assumpsit  to  perfcMin  the  award, 
the  plaintiff  may  assign  several  breaches;  this  case  is 
not  like  that  of  a  penal  obligation,  in  an  action  on 
which,  at  common  law,  one  breach  only  could  be  as- 
signed, that  being  sufficient  to  forfeit  the  obligation; 
but,  in  the  assumpsit,  only  damages  are  recoverable 


•  Adams  Statham,  2  Lev.  •  Semb.  for  in  the  case  here 
235.  2  Show.  6 1  •  dted  the  words  " tho, requested" 

»  Birks  V.  Trippet,  1  Saund.  were  inserted, 
； 33.  2  Keb.  126. 

2P 
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according  to  the  extent  of  the  loss  sustained  by  Ite 
phintifF  on  account  of  the  tionperformance,  and  thil' 
may  arise  on  every  breach.  In  suck  a  case,  howevet, 
if  one  of  the  breaches  be  assigned  in  nonperfbrmanct 
of  a  part  of  the  award  which  is  void}  and  intire  damages 
be  given,  the  judgment  will  be  arrested:  thus,  when  an 
award  of  a  release  to  a  time  beyond  the  submission  "waa 
beld  to  be  void,  if  it  had  been  awarded  that  the  de- 
fendant  should  pay  15/.  to  the  plaintiff  in  satisfaction 
6f  a  judgment,  and  diat  he  should  also  release  to  lum 
all  demands  to  die  time  of  tlie  a^ivard;  and  in  an  as- 
sumpsit on  this  awarcf,  the  breach  had  been  assigned  in 
nonpayment  of  the  money,  and  in  ilot  giving  the  re- 
tease,  if  then  intire  damages  had  been  given,  a  judgment 
on  diat  verdict  would  have  been  erroneous.' 

When  the  submission  is  by  bond,  if  the  award  be 
for  the  payment  of  mmey,  an  action  of  debt  on  the 
award  lies,  as  well  as  an  action  on  the  bobd;^  but  the 
latter  is  the  action  most  usually  brought,  in  which  i3tn 
order  of  pleading  commonly  observed  is,  that  the 
plaintiff  declares  on  the  bond  as  in  ordinaiy  cases  of 
actions  on  a  bond;  the  defendant  then  prays  oyer  of 
the  condition,  which  being  set  forth,  he  pleads  that 
the  arbitrators  or  the  umpire  made  "  no  award;"  then 
the  plaintiff  replies,  not  barely  alleging  that  they  did, 
but  setting  forth  the  award  at  large,  and  assigning  the 
breach  by  the  defendant,  and  on  that  the  whole  ques- 
tion  arises  as  on  an  original  declaration.  The  defendant 

^Jenk.  264.  vid.  Yelv.  35.  a  damages, 
dictum  which  seexnB  contra,  with      » Vld.  Str.  923.  Freem,  410, 
reflect  to  the  intirety  of  the  415. 
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then  either  rejoins  ttQit  they  made  "  no  mch  award," 
on  which  the  plaintiff  takes  issue~or,  he  demurs  and 
the  plaintiff  joins  in  demurra*. 

Where,  by  the  condition  of  the  bmd,  the  award 
must  be  made  before  a  certain  day,  the  defendant^ 
mstead  of  pleading  simply  that  no  award  was  made, 
may  plead  that  no  award  was  made  before  that  day, 
because  he  is  not  bound  to  perform  an  award  made 
lifter  it;  then  the  plaintiff  in  his  replkation  must  allege 
the  award,  whkh  he  sets  forth,  to  have  been  made 
before  the  day? 

The  plaintiff  must  indeed  shew  that  the  award  was 
made  within  th^  time  limited,  whether  the  defendani 
plead  in  this  maimer  or  not;  for  without  that,  his  right 
of  action  will  not  be  completely  stated/ — But  an  al， 
legation  under  a  "  videlicet"  will  be  sufficient:  thus, 
" that  the  arbitrators,  after  the  execution  of  the  bond, 
and  before  the  exhibiting  of  the  plaintiff's  bill,  videlicet, 
OD  such  a  day,  made  their  award,"  is  sufficient.  And 
a  distinction  is  tajicen,  between  a  case,  where  the  words 
under  the  "  videlicet"  are  repugnant  to  the  preceding 
matter,  and  where  they  are  not;  in  the  former  they 
are  merely  surplusage,  and  must  be  i^j^cted;  in  the 
latter,  they  are  an  affirmation  sufficiently  positive  that  • 
the  award  was  made,  cm  the  day  mentioned  after  the 
" videlicet,"  and  no  other  day  can  be  presumed/ 

To  this  the  defendant  cannpt  rejoin,  by  aaying  that 
the  arbitrators  gave,  him  no  notice  before  the  day,  of 

*  5  Ed.  4.  108.  Brooke,  pi.  33.       »  1  Saund.  169.  2  Keb.  361, 
»3l  H.g.  Brooke  Art>.  pi.  43.    388.  3  Bur.  1729,  17S0. 

*  1  370. 
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And  at  first,  a  distiniction  was  made  bet*i^c«i  the  case, 
where  thc4)artyi  after  having,  by  rule  of  nisi priu$i  con- 
sented to  submit,  afterwards  withdrew  his  subani^ion 
befoce  aay  award  was  made,  and  the  case  where,  c<m- 
timung  his  submission"  he  afterwards  refused  to  per- 
form the  award.  In  the  former  case  the  attachment  waft 
generally  g^tinted;  iii  the  latter  it  was  refused,-  becauat 
in  the  former  there  was  no  other  remedy  ；  in  the  latter 
the  opposite  party  might  have  his  remedy  on  tbft 
award.  ^ 

•  Sometimes  the  objection  was  ov\j  to  the  manner  in 
which  the  application  for  an  aitachment  Dfas  made;  it 
having  been  declared  that  an  attaciiment  diould.  not  be 
grantedon  a  general  suggestion  of  a  iMreach  of  the  award 


but  that  he  whb  would  have  an  attachnuent  must  sug- 
gest a  breach  by  "  affidavit,"  and  then  the  defendant 
might  come,  in  and  shew  cause  why  an  attachment 
should  not  issue,  and  so  the,  matter  might  come  一 
debate. 


While  the  courts  of  law,  however,  were  so  unwil* 
ling  to  enforce  obedience  to  an  award  by  process  of  con- 
tempt; the  courts  of  equity  made  no  difitculty  in  doing 
it,  where  the  submission  was  utider  one  of  their  rules.. 

In  such  a  ca$e,  it  has  lately  been  decided,  that  where 
an  order  has  been  made  that  the  award  shall  stand,  but 
no  writ  of  execution  of  the  order  has  been  served  on 
the  party  against  whom  the  award  is  made,  the  proper 

1  2  Keb.  22,  3  Keb.  844.  »  Bide  v.  Pcttit,  32  Car.  2.  1 

•  I  Keb.  634.  、    Ca.  Cb- 
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niofioii  is  "  that  he  shall  stand  committed  for  nonper- 
formance; not  that  an  attachment  may  issue  agdnst 
him:"  -and  the  service  of  notice  of  this  motion  must 
be  personal,  not  on  the  party's  cferk  in  court,  and  the 


reason  given  for  requiring  this  personal  service  is  that, 
by  the  reference,  the  cause  is  6ut  of  court: ~ but  where 
a  writ  of  execution  of  the  order  has  been  served  on 
tiie  party,  a  motion  for  an  attachment  may  be  made, 
diDugh  the  submisium  did  not  contain  any  express  un- 
dertaking to  perform  the  award,  or  has  not  been  made 
意 rule  of  court* 

Afterwards  the  courts  of  law  ran  into  the  con- 
trary extreme,  arfH  in  all  cases  granted  an  attachment, 
whether  the  award  was  void  or  not  in  point  of  law, 
observing  that  the  reference  being  by  rule  of  court  by 
consent  of  counsel  in  the  cause,  there  ought  to  be  a 
rule  for  performance,  for  the  abuse  to  the  court;  that 
if  no  attachment  were  to  go,  the  party  in  whose  favour 
the  awaM  was  made,  would  be  deluded  by  the  trial 
being  put  off,  and  theiv  ought  dtfaer  to  be  no  submis- 
sion, or  that  ought  not  to  be  elusory.* 

But  now  the  course  of  ]»x>ceeding  to  obtain  an  at- 
tachment is  this  ；  the  award  must  be  tendered  to  the 
party  against  whom  it  is  intended  to  move  for  the 
attachment,  and  if  he  refuse  to  accept  it,  affidavit 
the  due  execution  of  the  award,  and  of  such  tender 
and  refusal,  must  be  made,  and  on  that  an  application 
made  to  the  court  to  have  the  order  of  nisi  prius  made 


1  Knox  T.  Simmonds,  3  Brown,   which  is  somevhat  confused. 
Ch,  Rep.  361.-- •This  seems  to      «  3  Reb.  164,  44 Comb.  303. 
be  the  meaning  of  the  report. 
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a. rule  of  court;  then  a  copy  of  this  rtile  mast  he  MmA 
on  the  party  refujsing  to  accept  the  award  1  if  he  atitt 
rejfitse  to  accept  it,  an  affidavit  must  be  made  of  per-' 
»nal  service  of  fiie  rale,  and  of  the  disobedience  to  iU 
and  then  on  application,  grounded  on  that  afidttvit,  ail 
ftttachinoit  will  be  ordered  of  course*^ 

Wheii  the  award  is  accepted,  but  the  money  being 
demanded  is  not  paid,  an  affidavit  must  he  m^e  of  the 
due  execution  of  the  award,  and  of  the  demand  and 
Kfusal  of  the  money*  And  an  mdorsement  on  an  awai4 
unstamped,  is  a  sufficient  authority  to  a  third  person 
to  demand  the  money  awarded;  it  is  not  necessary 
that  there  should  be  a  warrant  oPattorney  for  that 
purpose/ 


On  references  at  nw  firiu$y  it  is  not  unusual  for  the 
plaintiff  to  take  a  verdict  by  consent^  fxxr  secmrity.  And 
if  the  award  be  made  in  his  fevour,  he  may,  at  his 
election,  either  enter  up  judgment  t>n  the  verdict,  and 
take  out  executioa  for  die  sum  awarded,  if  that  does 
not  ekceed  the  sum  for  which  die  verdict  was  taken; 
or  he  may  proceed  by  attachment. 、  Buty  he  cannot 
enter  up  judgment  widiout  leave  of  the  court;'  and  to 
obtain  that,  k  is  as  necessary  to  produce  an  affidavij:  of 
the  .  due  execution  of  the  award,  and  the  demand  of  like 
Money  awarded,  as  h  is,  to  obtain  an  attachment/ 

Where  the  submission  is  by  bond  with  consent  to 
liave  the  "  award"  made  a  rule  of  court,  it  jb  said,  that 
the  court  will  not  grant  its  interposition  ；  and  it  is 
certain,  that  the  words  of  the  statute  do  not  extend  to 
that  case;  they  provide  only  for  the  case  ^of  a  consent 

s  I  Crompton's  Practice,  264.  Hitcbner,  3  Bos.  aild  Pull. 

•  2  Bl.  Rep.  990,  99-1  •  and  Lee  v.  Lingard,  1  East,  40 1  • 
' I  Salk.  84.  contra.] 

*  Barnes,  58.  [Borrowdale  v. 
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to  have  die  "  rabmiasion"  made  a  rule  of  court/  But 
曹 here  tlie  aubmiasion  has  been  made  a  rule  of  court,  it 
is  not  necessuy  there  should  be  another  application  to 
liave  the  award  made  a  rule  of  court,  in  order  to  ground 
m  attachment:  that  will  be  granted  without  such  q>pli. 

The  par^  in  whose  &vour  an  award  is  made,  when 
submission  is  jiccarding  to  the  statute,  may  have 
Itts  remedy  by  attachment,  though  he  may  have  ob- 
tained judgpient  in  an  action  on  tfae  band,  or  on  the  ^ 
afrard;  for  he  may  perhaps  think  an  attachment  a  more 
expeditious  and  efiectual  process  than  suing  out  execu* 
ti<m  on  the  judgment? 

And  though  the  defendant  may  be  in  custody  on  an 
attachment,  the  court  will  not  stajr  proceedings  in  an 
action  of  debt  on  the  bond,  or  on  the  award,  because 
if  the  defendant  die  in  execution  on  the  attachment 
lhat  execution  b  at  an  end,  and  cannot  be  revived 
i^iaunst  his  heirs  or  executors;  for  die  statute  says,  that 
the  attachment  shall  be  prosecuted  as  in  the  case  of  a 
CQAtempt  in  other  cases:  and  a  contempt  dies  vidi  the  ' 
person,  and  cannot  be  prosecuted  against  his  repre' 
setKativesV  but  if  he  die  in  execution  on  a  judgment, 
^  plaintiff  may  sdll  have  an  execution  on  his  goods.' 
But,  if  die  defendant  be  taken  in  executi<xi  on  the 
judgment,  the  attachment  will  be  discharged.'  And  if 


7  Vid.  Harrison' t.  Grundy^ 
3  Str.  Anon.  3  Barnard. 

B.  R.  163.  [3  East.  603.  Pediej 
V.  WestmadDty  contra.] 

•  Salk.  71.  [8  T.  R.  87.  Jen' 
kins  T.  Law,  5  fiwty  189.  Evans 
V.  Thomson'] 

, 1  Salk.  73.  10  Mod.  333. 


1  Determined  by  the  Judges 
in  Webster  v.  Bishop,  Prec.  in 
Ch.  223.  2  Vem.  444. 

«  Paterson  v.  Gross,  2  Bar- 
nard. B.  R.  227. 

»  Vid.  Richardson  y.  Chancey,. 
1  Barnard*  386.  dted  B.  R，  H. 

lor. 
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an  acticm  be*  brought  before  an  application  is  made  for 
an  attachment,  it  will  be  refused,  during  the  pendency 
of  the  action,  unless  some  very  pardculsur  reason  appear 
to  the  court  ,  for  granting  it. ~ Thb  case  was  compared 
to  the  caae  of  the  several  remedies  which  are.aHofred 
on  a  mortgage,  a  bill  for  foreclosure,  an  action  on  the 
bond,  and  an  ejectment  to  obtain  the  possession,  which 
are  allowed  to  be  all  used  at  once.  But  Lord  Hardwi(^ 
answered, -that  these  several  remedies  were  for  dilfemt 
purposes,  and  remedies  to  which  the  party  is  intkkd 
by  the,  course  of  law,  without  the  leave  oS  the  ccnirt; 
but  the  ttro  remedies  in  the  preiBent  case  had  but  one 
object,  that  of  enforcing  obedience  to  the  awards  and 
the  one  was  by  the  course  of  law,  while  die  other 
depended  on  the  discretion  of  the  court/— In  a  late 
case,  where  an  action  had  bueen  brought  cxi  tsx  award  in 
the  King's  Bench,  and  the  plaintiff  applied  to  the  court 
of  common  pleas  for  an  attachment,  offering  to  di&con^ . 
tinue  his  action,  the  court  reused  it^  on  the  ground 
that  he  had  made  his  election/ 

If  the  time  limited  for  making  the  award  empire 
without  any  award  made,  there  must  be  a  second  ap- 
plication for  making  the  submission  to  a  second  arbi- 
trator a  rule  of  court,  or  else  the  court  cannot  grant  an 
attachment  for  nonperformance  of  the  second  arbkra. 
tor's  award/  And  the  submission  must  be  made  by 
the  parties  on  the  record :  therefore^  an  attachment 

4  Stock  and  Huggins  v.  Dc  and  Bosanquet's  Rep.  in  Com. 

Smith,  B.  R，  H.  106.  vid.  Hut-  Pleas,  81.            •  . 

chins  V.  Hutchins,  Andr.  297.  ^  Owen  v.  Hurd.  2  Term  Rep. 

Anon.  id.  299.  643,  4. 

' Badley  v.  Lovcday,  Puller 
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tras  itfused,  、！ irlier^  it  appeared  that  a  submission  to  an 
award  between  A.  and  B.  had  been  made  a  rule  of 
court;  but  no  award  having  been  made  within  the  time, 
tiiendispute  had  been  referred  to  a  second  arbitrator,  by 
B.  and  C.  who  were  the  real  parties,  without  an  appli- 
cation to  make  this  submission  a  rule  of  court. 一 And 
the  court  would  not  go  into  the  merits,  though  the  de- 
feAd&ni  offi^red  to  waive  the  objection,  because  they  had 
no  jurisdiction/ 

.When  the  submission  is  made  a  rule  of  court  ac- 
cofduig  to  the  statute,  the  affidavits,  to  ground  an 
attachment,  need  not  be  intitled  in  any  cause,  for  tilt 
the  rule  for  the  attachment  is  granted,  there  is  no  pro- 
ceeding in  court.— But  the  affidavits  in  answer  must  • 
be  iniided.' 

In  both  forms  of  submission,  it  is  discretionary  in  . 
the  court,  to  enforce  the  award'  by.  attachment  or  not, 
一 The  plaintiff  had  brought  an  action  against  the  de- 
fendant, for  diverting  a  water-course ；  the  matter*  was, 
referred  to  arbitrators,  who  awarded  that  the  defendant 
should  fili  up  a  canal,  restore  the  stream  to'  its  former 
course,  and  do  several  other  matters  relating  to  the 
water-works*  The  plaintiff  afterwards  applied  to  the 
court  for  an  attachment  for  nonperformance  of  the 
award,  and  read  several  affidavits  to  found  his  applica- 
tkm.  The  defendant  in  answer  read  several  affidavits 
to  prove  his  compliance  with  the  directions  of  the 
award.  The  court  therefore  refused  an  attachment,  on 
account  of  the  contrariety  of  evidence,  and.  left  the 
plaintiff  to  his  remedy  by  action,* 

' Owen  V.  Hurd»  2  Term  Rep.   K%p.  60 1  • 
643.  •  Sir  Thomas  Hides  t.  Taylor, 

•  Bevnn       Sevan,  S  Term   1  Str.  695. 


They  itaay  also  refose  to  enfiMW  an  avwd  Iqr 
tathment,  when  it  appears  to  be  a  hard  case  upoa  ^ 
defendant,  though  thejr  cannot  for  tiiaft  settht 
award  aside. 

An  attachment  for  iion|>erforniance  of  an  award  h 
only  in  the  nature  of  a  etvil  execution,  tmd  therafore 
a  party  cannot  be  arrested  on  it,  on  a  Sunday, 

When  the  award  is  for  the  payment  of  money,  tbt 
only  remedies  to  enforce  performance  are  those  whidi 
have  hitherto  been  considered.' ~ Bat  when  H  is*  for  the 
performance  of  any  collateral  act,  it  may  sometfaadei 
be  enforced  by  a  bill  in  equity,  whidi  idll  decree  • 
specific  pezfonnance. 

When  the  award  is  made  in  ccmaequence  of  t 
reference  by  order  of  a  court  of  equity,  it  seems  to  be 
a  reascmable  conclusion,  from  the  tenor  of  all  tbe  cases 
on  that  subject,  that  a  UU  will  generally  lie  for  a  sp6^ 
cific  performanqe :  but  when  tiie  submission  is  merely 
voluntary,  without  the  interpositkm  of  a  court  of  equi^, 
such  a  bill  will  not  lie,  unless  there  has  been  same* 
ac<|uiescenc6  in  the  award  by  the  parties  to  the  submis- 
sion, or  an  agreement  afterwards  to  have  it  executed/ 

But  if,  in  the  case  of  such  a  si^bmiasion,  the  plakitiff, 
who  seeks  by  his  bill  to  enforce  the  performance  on 
the  part  of  the  defendant,  has  himself  performed  his 
part,  a  court  of  equity  will  decree  a  perfbrmance-by 


1  Vid.  B.  R.  H.  106,  and  1 
Bur.  278. 

*  1  Term  Rep.  966,  denies 
1  Atk.  58.  to  be  law. 

*3  P.  Wm.  189,  190. 

參 


4  Diet,  per  Lord  Hardwicke. 
I  Atk.  74.  (62)  Bishop  v.  Web- 
ster, Ahr.  £q.  Ca.  51.  Vid.  I 
Rep.  in  CYu  18  fo，  ed.  Semb. 
contrsi  Id.  16. 
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|he  defendant/  even  where  the  defendant  ^ews  that 
the  plaintiff  has  put  the  submission  bond  in  suit  in  a 
court  of  law  ；  unless  the  award  order  something  which 
it  is  against  the  constant  course  of  a  court  of  equity  to 
enforce.  Thus,  where,  among  other  things,  it  was 


defendant  was  seised  to  him  and  his  heirs  male  with 
the  fee  expectant  of  several  lands  in  Henfield,  and  the 
plaintiff  conceiving  he  had  been  seised  in  fee  of  the 
lands  in  Henfield,  conveyed  the  same  to  the  defendant 
and  the  heirs  male  of  his  body,  leaving  the  fee  in 
himself  ；  that  differences  arising  about  the  estate  tail, 
Mr.  Justice  Croke,  who  had  been  chosen  arbitrator 
between  the  plaintiff  and  the  defendant,  had  awarded 
that  the  defendant  should  enjoy  a  former  estate  tail 
settled  by  their  father,  on  him  and  his  heirs  male,  and 
that  the  plaintiff  should  confirm  the  said  estate  tail  at 
the  charge  of  the  defendant,  and  that  the  defendant 
should  do  no  act  to  bar  or  discontinue  the  said  estate 
tail,  or  the  remainder  of  the  plaintiff,  without  the  con* 
sent  of  the  latter,  except  it  were  for  a  jointure  for  hia 
wife  ；  the  Lord  Chancellor,  though  he  held  that  the  dp* 
fendant  should  answer  as  to  other  parts  of  the  award, 
declared  that  as  it  was  absolutely  against  the  constant 
course  of  the  court  to  decree  a  perpetuity,  or  give  any 
relief  in  that  case,  he  would  allow  the  defendant's  de- 
murrer as  to  this  part  of  the  bill/ 

4  Poole  V.  Pipe,  1 8  Car.  2.  pr.      «  Bishop  v.  Bishop,  1  Rep.  Ui 
Hyde  Chancellor.    S  Rep.  in  Chanc. 
Chan.  20. 

2  U  • 


320       The  Remedy  to  pompel  Performance. 

On  a  submission  by  bond,  it  was  awarded  that  the 
plaintiff,  in  the  bill,  should  pay  the  defendant  900f. 
and  seal  a  release  to  the  defendant  ；  that  the  defendant 
should  assign  several  securities  which  he  had  from  the 
plaintiff.  The  bill  stated  that  the  plaintiff  had  sold 
some  lands  to  raise  the  900/.  expecting  the  defendant 
would  accept  it,  as  he  had  intimated  he  would,  and 
tendered  him  the  900/.  and  a  release  executed  accord- 
ing to  the  award :  though  there  was  no  other  execution 
on  the  part  of  the  plaintiff,  and  though  it  was  con- 
ceived, that  the  award  was  extrajudicial,  and  not  good 
in  strictness  af  law,  yet  the  Lord  Chancellor  decreed 
that  it  should  be  specifically  performed/ 

On  a  bill  brought  to  compel  the  defendant  to  make 
specific  performance  of  an  award,  the  case  appeared  to 
be  thus :  the  plaintiff  and  defendant,  who  were  brother 
and  sister,  had  a  dispute  about  the  fee-simple  of  a  small 
parcel  of  land  under  the  father's  will  ；  they  entered  into 
a  bond  in  the  penalty  of  200/.  to  stand  to  the  award  of 
arbitrators  with  respect  to  the  dispute.  The  arbitrators 
awarded  that  the  plaintiff  should  pay  10/.  to  the  de- 
fendant on  a  particular  day,  and  30/.  on  a  future  day  ； 
and  that  on  this  the  defendant  should  procure  his  wife 
to  join  wi£h  him  in  a  fine  and  deed  of  uses,  and  thereby 
Convey  the  premises  to  the  plaintiff  and  her  heirs.  The 
plaintiff  paid  the  defendant  the  10/.  on  the  day  on 
which  it  was  awarded  to  be  paid;  she  afterwards  ten- 
dered the  remaining  30/.  on  the  day  on  which  that  was 
awarded  to  be  paid,  and  the  defendant  was  willing  to 
take  the  money,  but  would  not  execute  the  fine  and 

•  Norton  v.  Mansell,  2  Verj.  34.  S.  C.  3  Rep.  in  Chan.  304, 
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deed  of  uses.  On  the  opening  of  the  case,  the  Master 
of  the  Rolls  said  he  thought  this  a  strange  bill,  for 
which  he  knew  no  precedent  ；  and  that  the  plaintiff 
must  sue  her  bond.  The  plaintiff's  counsel  urged  that 
the  defendant,  having  accepted  the  10/,  had  thereby 
undertaken  to  perforin  the  awards  and  cited  the  case 
immediately  preceding,  where  he  said  the  court  had 
decreed  a  specific  performance,  though  the  award  had 
not  been  executed,  and  though,  in  strictness  of  law,  it 
was  void.  The  Master  of  the  Rolls  replied,  that,  in 
that  case,  the  award  not  being  good  in  law,  there  might 
be  reason  to  decree  a  specific  performance  of  it.  But 
he  desired  to  know  what  the  defendant's  counsel  could 
say  as  to  the  defendant's  having  accepted  part  of  the 
money.  It  was  contended  that  it  was  sufficient,  that, 
unless  in  very  extraordinary  circumstances,  there  was 
no  instance  of  a  bill  being  brought  for  a  specific  per- 
formance of  an  award :  that  besides,  this  was  an  un, 
reasonable  award,  that  the  husband  should  procure  his 
wife  to  join  with  him  in  a  fine,'  which  it  might  not  be 
in  his  power  to  do  ；  and  therefcMre  the  court  ought  not 
to  oblige  him  to  it.  His  Honour  answered  that  there 
were  a  hundred  precedents,  where,  if  the  husband,  for 
a  valuable  consideration,  covenant  that  his  wife  shaft 
join  with  him  in  a  fine,  the  court  had  decreed  that  the 
husband  should  do  it.  In  the  present  case  the  defend- 
ant, by  his  acceptance  of  part  of  the  money  awarded, 
had  undertaken  specifically  to  perform  the  award.  His 
Honour  therefore  decreed,  that  on  payment  of  the 
residue  of  the  money  awarded,  the  defendant  should 
perform  the  award,  and  that  he  should  pay  costs  ；  it 
being  contrary  to  good  conscience  to  take  the  money 


322       The  Remedy  to  compel  Perfomance. 

awarded,  and  yet  refuse  to  perform  his  part  of  the 
award.  ^ 

Though  an  award  made  in  consequence  of  a  volun- 
tary reference  be  defective  in  form,  or  might  have 
been  at  first  avoided  for  uncertainty,  yet  if  the  parties 
have  long  acquiesced  in  it,  and'performed  it,  a  court  of 
equity  will  prevent  its  being  afterwards  disturbed  by  a 
suit  at  law. 

In  a  bill  filed  in  Chancery  by  one  Scot  against  one 
Wrajr,  it  appeared  that  some  differences  having  for- 
merly arisen  between  one  Roger  Whittey  and  the  de- 
fendant Wray,  respecting  certain  lands,  the  decision 
was  referred  to  arbitrators,  who  awarded  that  Whittey 
should  have  the  lands;  and  there  was  a  proviso  in  the 
award,  that  if  any  doubts  should  arise  upon  it,  the  ar- 
bitrators should  expound  them :  the  defendant  Wray 
had  found  a  defect  in  the  award,  which  was,  that  it  or- 
dered Whittey  to  have  the  lands  without  saying  that  he 
and  his  heirs  should  have  them,  for  which  reason  he 
insisted  that  Whittey  should  have  them  but  for  life  ；  on 
which  three  of  the  four  arbitrators  then  surviving,  by 
a  writing  under  their  hands  and  seals,  declared  they 
meant  that  Whittey  should  have  the  lands  to  him  and 
•his  heirs  for  ever,  and  that  the  latter  words  were  left  out 
by  mistake  :  it  appeared  further,  that  Whittey,  being  in 
possession,  had  conveyed  the  lands  to  Scot,  the  present 
plaintiff,  and  his  heirs  ；  and  that  the  defendant,  claiming 
under  an  old  deed  of  entail,  sought  to  eject  the  plain- 
tiff out  of  the  premises. 

The  Chancellor,  on  perusal  of  the  award,  and  of 
the  explanation  of  it,  and  also  of  the  depositions  of  the 

7  Hall  V.  Hardy,  3  P.  Wms.  187. 
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two  ai'bitrators  who  were  alone  surviving  of  the  four, 
and  which  depositions  corresponded  with  the  former 


explanation,  considering  that  the  award  had  been  long 
since  maile  and  executed  on  both  sides,  and  adopting 
the  opinion  of  two  judges  whom  he  had  called  to  his 
assistance,  declared,  that  notwithstanding  it  had  been 
made  on  a  voluntary  reference,  without  the  direction 
of  the  court,  it  ought  injustice  and  equity  to  be  ratified 
and  confirmed,  and  he  accordingly  decreed  that  Scot 
and  his  heirs  should  enjoy  the  land  against  the  defend- 
ant, and  all  claiming  under  him,  according  to  the  award 
and  explanatiop.^ 

On  the  same  principle  the  court  refused  on  a  bill  of 
review  to  reverse  a  decree  which  had  been  made  six- 
teen years,  in  consequence  of  a  reference  to  settle  the 
differences  between  the  parties  ；  though  the  plaintiff, 
in  the  bill  of  review,  assigned  for  error,  that  the  cause 
had  been  referred  to  four  commissioners,  and  only  three 
certified,  and  that  the  lease  on  which  he  now  insisted 
was  not  then  in  issue,  and  that  he  had  never  assented  to 
the  certificate.® 

If  the  plaintiff  in  the  bill  was  limited  to  a  time  for 
the  performance  of  his  part,  and  does  not  perform  it 
within  that  time,  the  defendant  shall  not  be  bound  bjr 
the  award;  yet  if,  subsequently  to  tKe  time,  he  has  ac- 
cepted of  part  performance,  he  shall  be  bound  for  so 
much  as  that  is  an  equivalent  for. 

In  a  bill  filed  by  Susan  Ewes  and  William  Reeve 
against  Edward  and  William  Black  wall,  thc-^ircum- 
stances  of  th^  case  appeared  to  be  these. 


«  Scot  V.  Wray,  1  Rep.  in  « Id.  Goddard  v.  Goddard, 
Chan.  46.  】5  Car. 
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The  plaintiff  Reeve  being  seised  of  a  certain  manor 
and  lands,  in  part  freehold  and  part  copyhold,  mort- 
gaged them  to  the  defendants,  on  condition  to  have 
them  reconveyed  to  the  plaintiff  Reeve  and  his  heirs, 
on  payment  of  some  money  due  to  them :  some  differ- 
ences afterwards  arose  between  the  parties  about  the 
amount  of  those  sums^  and  suits  being  commenced  by 
the  plaintiffs  for  a  new  redemption,  a  reference  was 
proposed,  and  accordingly,  by  agreement,  all  matters 
were  referred  to  two  persons,  who  made  an  award  that 
Reeve  should  pay  to  Edward  Black  wall ,  as  due  to  him, 
the  sum  of  6543/.  13^.  9d.  and  to  William  Blackvvall 
3500/.  as  due  to  him :  but  that  if  Reeve  should  procure 
bonds  or  bills  under  hand  and  seal,  by  which  the  said 
Edward  Blackwall  stood  bound  to  any  person  or  per- 
sons for  his  own  just  debts,  which  with  interest  should 
amount  to  the  debts  aforesaid,  and  the  said  bonds  and 
bills  should  be  delivered  up  to  the  said  Edward  within 
five  weeks  from  the  date  of  the  award,  then  the  de- 
fendants should  accept  them  in  full  discharge  of  their 
debts,  and  then  recohvey  to  Reeve,  his  heins  and 
assigns,  all  the  lands  which  were  by  him  mortgaged  to 
them,  discharged  of  all  incumbrances  incurred  by  them, 
or  any  claiming  under  them,  with  all  deeds  and  evi- 
dences concerning  the  same,  and  discharge  all  bonds 
and  securities  whatever,  which  they  had  against  Reeve 
or  his  estate  ；  but  if  Reeve  should  fail  in  the  perform- 
ance of  what  was  awarded,  then  the  defendants  should 
have  the  full  benefit  of  their  securities  for  the  whole 
money  stated  to  be  due  to  them  as  before  mentioned. 

The  bill  further  stated,  that  within  the  time  limited 
for  payment  of  the  said  money,  there  was  a  great 
quantity  of  grass  fit  to  be  cut  off  the  estate,  whi 必 it 


i 
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was  agreed  the  defendant  Edward  should  cause  to  be 
cut  and  made  into  hay,  and  that  if  the  plaintiff  Reeve 
performed  the  award,  and  paid  the  money  and  charges 
for  cutting  the  grass,  and  making  it  into  hay,  then '  he 
Should  have  it  to  his  own  use :  that  in  part  performance 
of  this  award,  the  plaintiff  Reeve  borrowed  of  the  other 
plaintiff  Susan  Ewes,  the  sum  of  700/.  and  paid  the  same 
to  the  defendant  Edward  Blackwall,  by  the  hands  of 
Henry  Johnson,  Esq.  but  not  within  the  five  weeks  from 
the  date  of  the  award;  and  farther  paid  to  him,  by  the 
same  hand,  the  sum  of  6543/.  by  delivering  up  several 
bonds,  in  which  Edward  stood  bound  to  several  persons 
for  his  own  debts  ；  and  that  in  consequence  of  this  the 
said  Edward  and  the  plaintiff  Reeve  conveyed  the  lands 
in  the  bill  mentioned,  or  the  greatest  part  of  them,  to 
Henry  Johnson  and  his  heirs.  ' 

That,  in  forther  pursuance  of  the  award,  the  plain- 
tiff Reeve  paid  the  defendants,  or  one  of  them,  in  mo- 
ney or  in  bonds,  or  statutes,  in  which  the  said  Edward 
and  John  Blackwall,  or  one  of  them,  were  bound,  the 
sum  of  205 8/.  15 &  6d.  part  of  the  said  3500/.  appointed . 
to  be  paid  by  the  award  to  the  said  Edward  Blackwall, 


which  they  had  accepted,  and  the  plaintiff  had  tendered 
and  offered  to  deliver  up  some  other  bonds  and  securi- 
ties, in  which  the  said  Edward  stood  bound  for  his  own 
debts,  and  which  amounted  to  the  residue  of  the  said 
sum  of  3500/.  and  required  the  defendant  to  accept  the 
same,  and  that  the  said  William  BJackwall  should  sur- 
render the  copyhold  lands  to  the  plaintiff  Susan  Ewes 
and  her  heirs,  and  convey  the  freehold  lands  to  the 
plaintiff  Reeve  and  his  heirs,  discharged  of  all  incum- 
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brances,  and  perform  the  award  specifically,  aiki  account 
for  the  value  of  the  hay. 


On  hearing,  the  court  dismissed  the  bill  as  to  the  hay, 
and  decreed  that  the  money  paid  and  "  accepted"  by 
bonds  or  otherwise,  was  well  paid,  and  should  go  to- 


wall,  as  well  on  bond  as  on  mortgage,  so  far  as  the 
same  would  reach;  and  that  the  award,  in  the  bill  set 
forth,  not  being  performed  by  the  plaintiff  within  the 
time,  ought  not  to  be  conclusive  and  binding  to  the 
稱 id  William  Blackwall,  to  cut  off  any  part  of  his  just 
debt,  and  that  therefore  the  avrard  should  stand  dissolved 
from  that  time.  That  the  master  should  compute  what 
was  due  to  William  Blackwall  for  principal  and  interest 
by  bond  or  mortgage,  beyond  what  had  been  already 
paid  by  bonds  or  in  money,  and  that  on  payment  of 
that  balance,  at  a  time  to  be  appointed  by  the  master, 
the  defendant  should  reconvey  and  surrender  the  mort- 
gaged premises  to  the  plaintiff,  or  to  his  appointment, 
discharged  of  all  incumbrances,  as  the  master  should  di- 
rect, and  then  deliver  up  the  mortgages  and  bonds,  and 
other  writings,  and  in  default  of  payment  the  defendants 
should  take  the  benefit  of  their  securities.* 

However  far  a  court  of  equity  may  assist  a  plaintiff 
to  procure  the  execution  of  an  award,  it  will  not 
compel  a  defendant  to  discover  a  breach,  by  which 
he  may  charge  himself  with  the  penalty  of  a  submission 
bond.*  (o) 


1  Susan  Ewes  and  Wm.  Reeve 
V.  Ed.  and  Wm.  Blackwall,  Rep. 
temp.  Finch,  22. 


a  Bishop  v.  Bishop.  25  Car 
1  Rep.  in  Ch. 
(o)  See  pp.  following. 
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(0)  The  act  of  asaen^ly  in  very  explicit 
p^or^:Ar:S!  terms  entitles  the  plaintiff  to  a  judgment 
ofcaurt  in  Aatfjivania.     Upon  the  report  of  peferees,  if  it  be  a  report 

of  money  in  his  favour :  and  if  the  report  be 
oi  nwney  m  &your  of  the'  defendant,  tbe  latter  is  entitled  to  a  scire 
Adas,  by  which  he  becomes  the  plaimdff)  and  obtains  a  judgment 
in  the  usual  way. 

The  clause  which  imparts  this  remedy  ha»  relation  to  the  first 
section  of  the  apt,  whereby  a  jury  is  authorised  in  certain  cases,  in 
which  the  defendant  under  the  plea  of  payment,  but  by  virtue  of  a 
•et-^^  turns  the  balance  af;un8t  the  plaintiff,  to  giye  a  verdict  for 
tl>e  former^  c#tifying  at  the  same  time  tp  the  onirt,  how  much  the 
plaintiff  is  indebted  to  him:  the  defendant  mt^  then  proced}  by 
scire  -  fiicias  upon  thb  certificate.  It  is,  ho>vever,  only  in  cases  of 
actual  de&lcation  or  set-off  that  the  juiy  possess  this  ppwer  ；  and 
the  remedy  by  scire  fiicias  upon  an  award,  seems  to  be  intended  for 
the  saode  case;  tbat  is,  where  the  defendant  by  his 叙 count  turos  the 
balance  agcdnst  the  plaintiff,  and  the  referees  award  a  sum  of  money 
SM^nUagly.  It  is  indeodthe  spirit  of  the  -vrhole  law  to  provide  only 
for  cases  of  mutual  dealings,  and  lo  prevept  circuity  of  acUoa  in  aJl 
such  caseS)  by  converting  the  d/sfendant  into  a  plaintiff,  with  tbe 
remedy;  of  a  scire  iadas.  But  it  has  been  seen  in  a  prior  note,  that 
the  benefit  of  the  kind  of  arbitration  mtroduced  by  this  act,  has  been 
carried  far  beyond  these  cases  ；  and  supposing  thb  to  have  been  ju， 
dicially  right,  it  is  manifestjiy  proper  to  give  the  remedy  introduced 
by  the  act)  an  equal  extent  if  it  can.  apply*  Thb  is  ftrobably  the  ' 
practice  ；  and  the  court  would  perhaps  allow  «  scire  fiicias  in  every 
case  in  which  money  was  awarded  to  the  defendant!  though  it 
'were  even  in  an  action  of  trespass  for.  an  assault  and  battery*  It  is 
saiid,  probably  this  is.  the  practice  ；  for  it  is  not  known  that  tbe  ques 舞 
tion  was  ever  made  ；  and  it  is  a  jnatter  of  perfect  notoriety,  and  of 
kifiiiite  inconvenience  to  the  bar  of  Pennsylvtaua)  that  they  are  com- 
pelled to  gpnop^  for  the  practice  of  the  state  courts,  among  the  im* 
perfect  and  sometimes  confiipting  recollectiona  of  experienced 
men. 

It  may  be  stated  then,  as  the  \m  upon  this  subject}  that  if  t2i0 
lefimes,  by  a  report  to  which  there  are  no  ^sLcepdonB)  awaxd.  money 
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theplmnUffy  he  may  compel  {wrfbrmance  ity  entering  a  judgment 
and  issuing  an  execution.  If  the  re&rees  award  money  to  the  define 
diuUy  he  takes  a  scire  &ciaa  which  leads  to  the  same  result  If  they 
award  generally  fat  the  defendant,  that  nothing  is  due,  he  signs 氣 
jiidgineiit  as  upon  a  verdict  of  the  same  kind. 

There  is  also  a  case  in  which  an  awani  not  money,  w  enfiMed' 
by  a  judgment  and  execution  ；  and  that  is  the  case  of  aa  award  in 
ejectment. 

Thus  far  the  means  of  oompelltng  the  performance  of  an  award' 
are  simple)  and  in  perfect  harmony  witlv  thc  oth^r  patts  of  the  sys- 
tem, in  which  awards  are  placed  up(»i  the  scone  footing:  ，itb  "oer* 
dicte.  But  here  that  harmony  must  be  interrupted,  if  aoy.  awanto* 
except  of  the  description  above-mentioned)  are  valid  imder  this  «cU 
for  if  such  awards  are  enforced  at  all,  they  must  be  eafbix^ed  by 
means  never  adopted  to  enforce  a  verdict. 

Under  the  rule  of  court,  it  is  the  constant  practice  t6  refer  troverj 
tre8fia99  quare  HoMmiin  fregitj  rt/thvin,  Sec.  In '  trespass  quare 
clauftam  f regit,  with  the  plea  of  libmm  t^iementumf  how  Is  the 
awfl^  to  be  enforced  if  the  ivferees  direct »  Hne  to  be  run  between 
the  parties  so  as  to  leave  the  disputed  land,  hi  posaession  of  tlje 
plaintiff  I  Such  an  award  has  been  confirmed  by  the  court.  How  is 
an  award  to  be  enforced  which  orders  money  to  be  paid  on'  one  aide, 
and  conveyances  of  land  on  the  other  ^  Such  an  aw^rd.  has  been 
confirmed  by  the  court.  Apd，  in  gmeral?  how*  is  any  award  under 
tMs  rule  of  court  to  be  enforced,  if  it  orders  one  thing  to  be  done 
by  the  plaintiff,  and  aHOthet  by  defendant?  There  is  in  all  these 
cases  a  remedy  bj  attachment  $  but  it  is  a  remedy  entirely  difiCprent 
ffem  that  pointed  out  by  the  law;  one  whipt^  as  hr  as  the  printed 
reports  go,  hus  never  been  adcqited,  and  the  right  of  adopting 
which,  although  in  one  insl^ca  it  Kas  been  asserted  by  the  court, 
in  another  instance  has  been  denied,  and  in  a.  third  instsncey  an  ob- 
jection to  the  use  of  it  was  accompanied  by  the  declaration  of  a 
very  experienced  lawyer,  that  it  had  never  beea  known  to  the 
Pennsylvania  practice.  The  questkm  amoutita  to  this,  whether  a-  re- 
port of  ^eferees  under  the  statute  rule,  is  in  any  case  valid,  where 
the  court  ciannot  grant  a  judgmMt  and  execution  upon  it,  either 
ia  the  aetion  referred)  or  in- a  scire  fkcias  brought  bjthm  defendant. 
F6r  if  a  judgment  can&ot  be  entered  upon  a  report  which  the  court 

confirms. 
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oonfirnw,  either  the  cisnfirmation  asnounts  tonotbing,  or  an  attach* 
ment  seems  the  only  remedy  for  the  party  in  that  suit  Whether 
he  may  have  an. action  upon  the  award,  is  a  distinct  question. 

The  first  case  reported  upon  this  he^d,  is  that  of  Buckley  v.  Dn- 
,rani,  in  the  Common  Pleas  of  Philadelphia  county,  June  Term, 
17*5  •  It  , was  an  acticm' of  trover,  with  the  general  issue.  The  refe- 
rees i^eported, "  tb&t  plaintilT  pay  to  defendant  3/.  "^ipon  which  pajr- 
" ment  being  made,  defendant  to  restore  to  plaintiff  certain  articles, 
" for  tPover  aoid  conversion  of  which  the  action  was  brought."  The 
defendant's  counsel  took  three  exceptions  to  this  feport.  1st.  "  The 
act  of  as8em1>iT  giving  reference  by  nrie  of  court  in  actions  depend- 
ing, puts  the  report  of  Tcfcrecs  on  the  same  footing;  precisely  with 
the  verdict  of  -a  jury.  Now  in  trover,  a  verdict  can  never  be  for  the 
t^estoration'of  the  specifick  chattels,  but  for  damages  only,  and  such 
a  verdict  would  be  eiror  ；  therefore  he  inferred  the  same  kw  of  a 
report."  The  second  exception  is  not  material  here.  3d,  "  A  report 
should  be  stichaone  as  that  the  court  may  give  judgment  and  award 
execution  thereon.  Judgment  caimot  .be  for  plaintiff  and  defendant 
on  one  issue,  and  tliis  report  gives  something  to  each.  It  is  a  re- 
port <Hi  both  sides.  Judgment  and  execution  can  be  only  for  one." 
On  a  former  argument,  of  this  cause,  the  third  exception  was  com- 
bated by  an  observation,  that  eveft  if  judgment  could  not  be  Entered 
on  the  report  according  to  the  common  forms,  yet,  the  reference 
being*  m^de  under  the  eye  of  the  court,  thty  would  grant  an  attach- 
ment to  compel  compliance  with  the  report  j  and  a  case  of  RaUton 
V.  ^ttwart  was  mentioned)  whicre  the  Supreme  Court,  it  was  said} 
established  this  point.  Tiirte  had  been  given  to  the  plaintiff  ，8  counsel 
to  search  for  noties  of  this  case  ；  and  no  note  being  no^  produqedf 
the  defendant's  counsel  said,  that  although  he  was  concerned  in  that 
cause  with  the  gentleman  who  dted  h，  yet  he  could  not  remember 
that  asy  such  point  had  been  adjudged,  ccnd  contended  that  the  act 
of  assembly  gave  no  such  authority,  and  that  no  instance  of  such  an 
attachment  had  ever  been  known  in  practice.  • 
- The Jint  exceptidn  id,  however^  as  fetal  to  the  attachment  as  .the 
third;  for  if  referees  can  award  nothing;  but  what  a  jury  can  give  by 
、  a  verdict 
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a  verdict  in  the  same  action,  it  follows  UtoA  an  attachment  can  never 
be  required;  the  same  m^ns  which  enforce  a  yerdict^  being  com- 
pletely applicable  to  an  award  that  corresponds  with  a  verdict.  It  in 
feet  includes  the  third  exception  ；  for  a  report,  which  gives  that  and 
that  only  which  a  verdict  can  give  in  the  same  action,  must  always 
be  such  as  may  be  enforced  by  a  judgment  and  execution.  No  opi- 
nion was  pronounced  upon  these  exceptions,  in  order  that  the  parties 
might  accommodate  the  matter  by  a  new  reference  ；  but  the  court, 
adds  the  reporter,  inclined  strongly  to  be  of  opinion  with  the  de- 
fendant'» counsel  fianictUarly  on  the  first  point.  \  Dall.  ,129'. 

In  the  next  reported  case,  a  principle  was  adopted  by  the  Supreme 
Court,  which  confirms  the  first  exception  in  Buckley,  v.  Durant; 
namely,  that  a  report  is  placed  by  the  act  of  assembly  upon  the  aame 
footing'  with  a  verdict,  and  that  what  would  be  a  good  exception  to 
a  verdict)  is  a  good  exception  to  a  report  of  referees.  It  is  the  case 
Df  milianut  y.  Craig,  July  Term,  1788.  1  Dall.  313. 

On  the  same  side  of  the  question  also  is  a  clause  of  the  coiiit^s 
opinion  in  i)ixon*9  lesw  v.  Morehead^  Common  Pleas  of  West- 
moreland county,  June  Term,  17^4.  Our  act  of  assembler  in  cases 
of  mutud  accounts  did  not  copy  the  statute  of  WiUhnn,  says  the 
President,  but  introduced  into  Pennsylvania  a  fourth  species  of 
awards,  which  when  approved  by  the  court  is  to  be  proceeded  on  as 
a  verdict  by  judgment  and  then  by  execution,  or  scire  faciascas  the 
case  may  be，  not  by  attachment,  Addison's  Rep.  335. 

But  in  the  two  last  cases,  the  question  of  attachment  did  not  come 
before  the  court,  aAd  in  the  first  in  which  it  was  incidentally  mention- 
ed, it  was  not  followed  by  jany  judgment^  but  merely  by  the  inclina- 
tion of  the  court  to  a  certain  point  in  the  cause,  which  by  in£^rence 
excluded  the  attachment. 

In  two  other  cases,  a  report  of  referees  to  which  the  first  and  third 
exceptions  in  Buckley  v.  Durant  were  clearly  applicable,  wa»never- 
thele39  confirmed  by  the  court  ；  and  in  a  third,  the  question  whether 
an  attachment  could  or  could  not  issue  to  enforce  nn  award,  came 
-directly  before  the  court  and  was  decided  affirmativelj. 

The  case  of  Dunning  v.  CaruthevB  was  thus  :  A  dispute  lumng 
arisen  between  the  parties  as  to  the  title  to  cerfidii  land  which  can- 
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n^ected  Jtheir  fermS}  Jhmning  brought  an  action  of  trespass  quare 
dausum  fregit  against  Caruther9y  to  which  the  latter  put  in  the  plea 
of  liberum  tenementum^  and  the  matter  in  dispute  was  referred  un- 
der a  rule  of  court.  The  referees  reported  that  a  line  should  be  run 
between  tl^  parties  so  as  to  teave  the  disputed  land  in  possession  of 
th^  plaintiff ;  and  thb  %wa3nd  was  confirmed  by  the  court.  Cited  in 
Calhoun* 9  les9ee.  t.  Dultning^  4  Dall.  120.  A  verdict  of  the  same  kind 
wouM  no  doubt  have  been  bad,  and  so  a  judgment  upon  this  awaiki  ； 
since  in  this  action,  even  where  the  title  comes  io  question  by  the 
pleadings,  nothing  is  recovered  but  damages  for  the  wrong  commit- 
ted. 3  Bl.  Comm.  2 1 4. 

The  case  otLevczey  ^  at.  v.  Gorges  IsTal,  in  the  Supreme  Court, 
is  sdll  stronger.  It  was  an  action  of  trespass  against  the  defendants, 
who  were  the  owners  of  a' water  grist  mill  on  a  certain  creek,  for 
haying  raised  their  dam  so  high  as  to  overflow  and  damage  the 
plaintiff's  null,  which  was  higher  up  on  the  same  stream.  The  fol- 
lowing submission  was  made  a  role  of  court.  "  All  matters  in  vari- 
ance between  the  parties  are  referred  to  A.  B.  C.  and  D.  who  shall 
iULve  Rill  power  t6  awftrd  whether  any  and  what  sum^shall  be  paid 
to  the  plsdntiff  by  the  defendant,  and  vice  vma、  to  settle  their 
respective  claims  to  the  waters  of  the  Wisahickon  creek,  by  fixing 
what  shall  be  the  height  of  the  defendant's  dam,  and  whether  any 
alteraticn&  shall  be  made.therein,  and  to  direct  articles  to  be  execu- 
ted accordingly.**  The  referees  reported  m  substance  as  follows: 
1.  That  the  defendants  might  raise  their  dam  to  the  height  of  a 
certain  mark  in  a  rock  near  their  mill  ；  but  if  they  raised  it  higher, 
the  piaintiffe  might  give  them  a  written  notice  to  reduce  it  to  its 
proper  level  ；  and  if  they  neglected  to  reduce  it  for  thirty  days  after 
notice,  the  plaintiffs  might  summon  three  freeholders  to  examine 
the  dun,  vrhoj  if  they  foimd  the  ^aintiffs  injured,  should  give  the 
like  notice  ；  and  if  the  defendigdts  neglected  for  thirty  days  more, 
plaintifiEs  might  enter  upon  the  dam,  and  prostrate  it.  2.  That  de- 
fendants, their  assigns,  ficc.  holding  said  mill,  should  annually  pay 
to  plaintiffs  10/.  ；  and  should  also  pay  (on  a  certain  day)  50/.  ih  full 
satisfactRHi  of  ail  demands  against  defendants,  on  account  of  said 
mill  dam.  3.  That  the  parties  should  execute  proper  deeds,  &c.  to 
carry  into  effect  the  award,  and  should  divide  the  costs.  On  the 

31st 


326  f     The  Rtmedg  to  eampei  Ptrfarmcmce. 

3l8t  March  1796^  the  report  of  referees  was  rei^  and  confirmeijiv 
and  judgment  nid.  On  the  33d  March,  exceptions  to  the  report 
were  filed  ；  but  after  argument  the  report  of  referees  and  judgment 
•were  cor^fimted.  The  exceptions  filed  had  relation  merely  to  the 
cooduct  of  the  referees;  whether,  as  its  being  an  awa|d  of  what  a 
jury  could  not  give  by  a  veixlict  appeared  'dti  the  fSacc  9  the  report, 
the  exception  was  taken  in  argument  withput  ' being  filed,  U  not 
known.  It  would  however  have  been  a  ungular  exceptiotis  consi- 
dering what  the  ftubmisM<m  was :  but  then  the  question  would  be, 
did  the  submission  aher  the  case.  If  it  did  not;  then  the  confirma- 
tion of  the  i*eport  after  argument  is  a  complete  answer  to  Che  first 
and  third  exception  in  Buckley  v.  Durante  If  it  did,  then  the  whole 
question  is  a  question  about  terms;  for  if  an  award,' totally  finlike  % 
verdict  in  the  same  cause,  will  nevertheless  be  confirmed  by  the 
court  :where  the  submission  authorizes  it,  the  only  question  will  be, 
whether  the  award  is  withm  the  subipission,  and  if  it  be,  it  is  of  no 
consequence  whether  it  be  or  be  not  like  a  verdict*  or  whether  a 
judgment  may  be  -entered  and  executioti  awarded  Uiereupoii*  Bf 
the  above  statement  k  does  in  fkct  appear,  as  if  a  conditional  judg- 
ment had  been  entered  upon  t)ie  v^Aole  award  at  the  time  it  was  filedr 
and  afterwards,  that  final  judgment  upon  the  wAo/e  had  been  ren- 
dered by  the  court.  Whether  this' was  xnei^ly  a  short  entry  upon 
the  docket,  or  whether  the  record  was  so  made  up  at  large)  does  not 
appear  ；  it  was  pr9babl3r  the  former  c^ie  ；  ibr  upon  a  writ  of  error 
being-  brought  upon  the  judgment  of  the  Supreme  Courti  th^  coun- 
sel for  the  defendant  in  error  ar^ed  that  the  judgment  of  the  Su- 
preme Couft  was  entered  only  upon  that  part  of  the  award  which  di- 
rected the  payment  of  money,  but  that  upon  the  other  two  objects  of 
the  report,  there  could  be  no  judgment,  and  that  they  remained  in  the 
record  as  rales  of  court  to  be  enforced  by  sctachment.  The  court  of 
errors,  however,  inasmuch  as  thciaward  was  confirmed* generally  by 
the  Supreme  Court,  reversed  the  judgment  ；  not  for  the  cause  at  this 
time  under  consideration,  no  such  exception  being  taken  in  the 
higher  courts  but  aoldy  because  the  referees  had  erected  a  tribu- 
nal unknot  to  the  iawsy  to  whom  they  had  delegated  their  power 
for  the  adjustmeDt  of  future  disputes  between  the  parties.  4  Dall.  71. 

In  the  third  case  before  alluded  to,  the  circumstfrnces  were 
these.  To  a  report  of  referees  under  a  ruk  of  court,  it  was  object- 
tdy  among  other  things,  that  they  avtotied  money  to  be  paid  by  th& 

defendant 
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defeBdaOBt  on  od»  side,  and  die  making  cooveysnces  of  land  and  a 
lol  o£  grou&d,  and  taking  up  a  bond  and  mortgage  in  the  lo^-of&ce 
by  the  pUintiif,  on  the  other  ade.  The  ground  of  the  objection  was, 
^bat  the  court  could  not  do  comjHete  juvdce  both  sides,  as  an  ex- 
ecution might  issue  for  tJie  mooej  against  the  defendant^  and  the 
glMpmff  could  not  be  compelled  by  the  .  court  to  perform  his  part; 
at  least  that  the  femedies  were  not  the  same  on  both  sides,  namelf 
by.  execution.  In  delivering  the  opinion  'of  the  court  upon  this  ob-' 
jection,  President  Sbippeit  saya,  "  Where  a  report  of  referees 
awards  money  tb  be  paid  on  one  side,  and  certain  other  things  to  be 
done  on  the  othjer,  if  the  court  cannot  enforce  both,  they  will  cer- 
tainly enforce  neither.  In  the  present  case,  tiie、  question  will  be, 
whether  thejr  can  oblige  the  plaintiff  to  perform  his  part  of  the 
award  ？  They  certainly  cannot  do  it  by  execution;  but  if  they  can 
do  it  hj  attacJiment,  the  remedies  are  mutual,  though  not  by  the 
same  kind  of  process.  That  an  attachment  will  lie  for  a  oontemp^ 
m  not  performing  an  award  of  referees,  appears  clearly  to  have 
been  agreeable  to  the  iwmmonJaw,  prior  to  the  statiil;e  of  9  Sc  10 
W.,  3.  which  i»  declared  by  the  judges,  and  appears  from  a  perusal 
of  the  act  itself,  to  have  been  made  only  tq  put  agreements  to  refer 
cases  never  instituted  in  court,  upon  the  same  footing  with  causes 
already  in  courts  and  to  be  declaratory  of  what  the  law  was  in  th» 
latter  cases. 

w  I  haT€  inspected  the  record  in  the  case  of  Sfuartv,  RaUtcn^  and 
the  judgment  in  that  caae  seems  decisive  of  the  present  question. 
There  the  award  was  that  money  should  be  paid  by  defendant  to  the 
plaintiff,  and  that  the  pHuotifT  should  at  a  future  time^  when  certain 
proceeds  of  pot-ash  should  come  his  hands,  and  when  a  certain 
di^t  should  be  received,  pay  the  amount  of  one  half  of  them  to  the 
defendaoit.  The  objection  with  regard  to  the  time  of  the  plaintiff** 
performing  his  part  of  the  award,  was  much  stronger  than  in  the 
present  case;  which  require  "hat  it  shall  be  done  -within  five  days 
after  payment  of  the  money. 

" In  All  cases  of  this  kind,  the  court  ynkX  exercise  their  equitable 
powers  in  such  a  manner  as  not  to  si^r  either  ^party  to  elude  the 
performance  of  their  part  of  the  award.  If,  for  instance,  execudon 
should  be  taken  oiit  by  the  plaindff  against  the  defendanVnid  any 
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well  grounded  sui^picions  should  appear,  that  the  plaintiff  was  con- 
triving by  flight  or  otherwise  to  avoid  complying  with  his  part,  tbc 
court  would  order  the  money  to  be  lodged  in  court  till  the  plaintiff 
should  comply  ；  or  might  impose  wch  other  terms  upon  him  as 
should  appear  neces9ary  to  oblige,  a  coinpliacce. 

" As  to  the  objection  that  the  aw^  is  iipapossible  to  be  i^mpUed, 
with,  the  defendant  himself  having  taken  up  the  loan-office  ^curity) 
Which  was  directed  by  the  referees  to  be  done  by  the  plaintifl^  it  ia 
evident  from  the  time  of  its  being  done,  that  it  was  with  a  view  of 
making  the  present  objection  ；  it  being  done  two  days  after  the  re- 
ferees had  agreed  upon  their  report,  though  before  the  actual  sign- 
ing of  it.  This  however  is  no  legal  objection,  because  if  any  part  of 
an  award  be  impossible  to  be  performed^  it  appeaxs  by  a  case  in 
Salkeld  83.  that  the  court  will  refuse  an  attachment  for  that  part. 
Yet  as  the  plaintifT  in  the  present  case,  would  receive  the  benefit  of 
what  the  defendant  has  done  in  taking  up  the  seci^rity,  we  should 
certainlf  thuik  it  equitable,  that  he  should  abate  ho  n^uch  out  of  the, 
money  to  be  fdcovered,  0n4  upon  application  would  oblige  him  to  do 
it,  and  in  general  see  that  the  report  was  carried  into  execution  in 
all  Us  fiartsj  agreeably  to  the  intent  Qf  the  referees  and  the  justice 
of  the  case.  We  .therefore  cor\fi)rm  the  report.**  £unckle  v.  Kuncklcy 
Common  Pleas  of  December  Temiv  17B8.  1  J)all.  364. 

It  is  upon  tbese, cases  that  the  question  resu;  apd  as  in  no  report-, 
ed  case  has  it  been  exfiresely  adjudged  that  an  attachment  cannot  - 
issue  to  enforce  performance  ef  a  report  of  referees^  and  as  XimcJt/e 
V.  £u7ickle  U  subsequent  in  point  of  time  to  Buckley  v.  DurarU,  and 
is  also  confirmed  according  to  President  Shippbn^  by  Stmrt  v.  Ral- 
aton  in  , the  Supreme  Court,  the  weight  of  the  cases  may  be  con- 
sidered in  ikvour  of  the  attachment)  aad  /Aa/^also  may  be  stated- aa 
a  means  of  compelling  tl^e  performance,  of  an  awaixi^  where  a  judg- 
ment and  execution  cannot  be  granted  upon  it. 

It  would  perhaps  be  improper  to  lay  niuch  strf^ss  upon  the  objec- 
tion to  this  remedy,  that  it  is  not  authorized  by  the  act  of  assembly;, 
for  if  by  the  liberal  construction  of  that  act,  the  remedy  it  prescribes 
has  become  incompetent  to  the  distribution  of  perfect  justice  be* 
tween  the  parties^  th^  provision  of  a  n^y  remedy  follows  as  a  con* 
sequ^ce  from  the  extensicMv  of  the  rule  to  new  cases. 
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CHAPTER  VIL 


THE  MEANS  OF  PROCURING  RELIEF  AGAINST  AN 
AWARD  WHEN  IMPROPERLY  MADE. 

"^^^HERE  the  objecticm  taken  to  the  aivard  is,  that 
it  is  contrary  to  some  of  those  rules*  which  the 
law  has  prescribed  to  be  observed  in  the  constitution 
<rf  an  award,  that  objection  may  be  taken  when  the 
award  is  put  in  suit.  This  is  equidly  applicable  to  the 
case  of  a  submission  by  the  mere  act  of  the  parties,  and 
to  that  where  the  mere  act  of  the  parties  is  accompanied 
by  the  interposition  ,  of  a  court  And  where  the  object  is 
merely  to  set  aside  an  award  from  legal  objecdcHis  ap« 
pearing  on  the  face  of  it,  this  can  be,  eflfected  only  in  a 
court  of  law  ：  a  court  of  equity  will  not  in  such  a  case 
lend  its  assistance.^ 

But  when  tl|e  submission  is  by  the  ,  mere  act  of  the 
parties^  then,  in  order  to  be  relieved  against  the  award 
cm  account  of  any  extrinsic  circumstances,  the  defendant 
cannbt  make  these  a  defence  to  the  action  on  the  award 
or  on  the  submission  bond :  he  cannot  give  in  evidence 

3  Vid.  Chain|»Qa    Wenham,  AmbU  245*, 

2  Y 
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any  thing  to  impeach  the  conduct  of  the  arbitrators  ； 
the  award  is  a  determination  of  juc^s  chosen  by  the 
act  of  the  party  himself,  and  noUiing  extrinsic  to  that 
judgment  can  be  offered  in  evidence  to  oyertum  it;  if 
such  evidence  were  admitted,  the  plaintifT  would  come 
entirely  unprepared :  to  support  his  action  he  has  pnljr 
to  prove  the  submission  and  the  award  ；  the  corruption 
or  part^lity  of  1^  arbitrators,  it  is  said,  may  be  whdly 
unknown  to  him  ；  it  concerns  only  the  arbitrators  them- 
jselves :  there  is  no  precedent  at  law  of  any  writ  to  set 
aside  an  award  ；  corruptioii  or  partiality*  has  never  been 
pleaded)  and  the  statute  of  William  the  third  shews  that 
an  ^ward  at  law  must  stand,  where  there  is  no  objec- 
tion to  the  terms  of  h  ；  fw,  as  to  awards  made  nnder 
that  statute,  it  says  Aey  must  stand)  uidesa  controvert- 
ed and  set  aside  in  two  terms/ 

in  this  respect  the  Roman  taw'i$  somewhat  dXctotd 
from  ours  ；  for  tiiough  it  provides  no  direct  method, 
by  which  the  party  against  whom  the  awurd  is  made 
Can  impeach  the  coniluct  of  the  arbitrators,  yet  by 暴 
resciipt  of  Antonimis,  it  is  provided  that  Ae  entaity  of 
the  arbitrators  to  the  defendant  may  be  set  up  tt  a 
fence  against  the  plaintiff's  action  for  the  penalty  ex- 
pressed 10  the  submbskm/ 

4  Vid.  1  SanncL  327.  3  Vescy,  uli  doii  mali  eaxefitiane.  Et  idem 

315.  Wills  V,  Maceamick,  C.  B.  cum  a  judice  consulerctur  apud 

2  Wils.  149/  quern  poena  petebaUrr,  rescitp- 

, Cam  quidam  arbiter  ex  aliis  sit,  etiamd  afifielkai  non  fiotew, 

causis  inimku»  maoRifbstft  doU  nmH  esafiHoHem  in  Juaut 

ruisset,  testationibus  edam  £on<*  fietitione  obstaturam.  Per  hanc 

rentusy  ne  aententiam  dicerctj  ergo  excepdonem  qwdem  ap- 

nihilominus  nuUo  cogente  di-  pellandi  species  est,  cum  liceat 

cere  peraeverasset:  libello  cujus-  xetractare  de  sententii  arbitriw--^ 

dam  id  querentis,   Imperator  Pf.  1.  4.  t.  8.  s.  32.  n. 
•Antoninus  subscripsit  ，力 cum 
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With  us,  in  such  a  case,  the  oiily  relief  is  in  equky^ 
which  often  sets  aside  awards,  and  gives  that  kind  of 
relief,  which  seems  naturatty  to  arise  out  of  the  cir 義 
eumstances  ；  as  by  directing  accounts,  or  granting  in- 
janctions  to  sfay  all  legal  jMroceedings  which  hacl  been 
pursued,  on  the  foundation  of  the  award  being  good. 
Though  bills  of  tins  sort  are  received  with  some  preju- 
<Uce,  because  arbitrators  are  judges  of  the  par^^s  own 
iionunation,  yet,  if  (Hi  partiality  a  court  of  equi^  rfiould 
not  relieve,  artHtrators  would  have  too  great  a  power, 
and  might  abuse  it  from  corrupt  motives/ 

In  a  bill  filed  to  have  an  award  set  aside,  k  was 
,dleged  by  the  plaintiff,  that  he  had  beien  arrested 被 
the  suit  of  the  defendant,  on  which  both  parties  sub- 
mitted to  two  arbitrators,  and  on  the  event  of  their  not 
agreeing,  then  to  an  umpire  ；  on  the  nonagreement 
dT  the  arbitrators,  the  umpire  awarded  361.  to  be  paid 
by  the  plaintiff  in  the  bill  to  the  defendant,  and  as  was 
suggested  in  the  bill,  widiout  hearing  the  plaintiff.  The 
defendant,  in  his  answer,  set  forth  that  he  held  lands 
by  lease  of  the  plaintiff  ；  that  being  indebted  to  several 
persons,  he  was  persuaded  by  the  plaintiff,  his  landlord, 
to  make  over  his  goods  to  hkn,  and  deliver  him  up  the 
lease,  in  order  to  protect  it  against  hi$  creditors  ；  but 
the  plaintiff  abusing  his  trust,  had  insisted  the  goods 
wert  his  own  by  an  absolute  surrender  ；  that  tiib  being 
.4he  greatest  isubject  of  difference  between  them,  it  was 
referred  to  arbitration,  and  all  tikis  matter  appearing 
before  iht  arbitrators  in  the  presetice  of  the  umjiife,  die 
tatter  had  made  the  award.  It  appeared  on  the  proofs 


«  2  Vesey,  315.  2  Wlls-  149 
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in  tfaeeause  that  the  plaintiff  had  goods  of  the  defendant 
only  to  the  amount  of  7/.  lOs.  but  that  he  might  have 
been  heard,  if  he  had  pleased.  The,  court  thought  the 
award  ot^t  not  to  be  set  aside  fcx*  my  suj^sed  hard- 
ship in  the  case,  as  the  umpire  had  exercised  his  judg- 
ment in  the  recompeace  he  had  given  to  the  defendant 
tot  the  injury  he  had  sustained,  and  the  bill  was  <|is* 
missed  with  costs/ 

The  same  rule  apj^es  to  the  case  of  an  award  made 
in  consequence  of  a  retoence  at  nisi  prius  ；  for  to  a 
court  of  equity,  that  is  nothing  more  than  a  volunOuy 
reference.  Thus,  where  the  plaintiff  teiciant  for  life,  re- 
maindet  in  tail  to  his  first,  &c,  sons,  remainder  to  the 
defendant  in  tail,  ha"  committed  waste  for  which  thp 
defendant  had  brought  his  action,  and  at  nisi  prius^  by 
consent  of  the  parties,  the  matter  was  referred  to  two 
of  the  jury,  under  a  proviso  that  .they  ^ould  make  their 
award  by  Michaelmas,  otherwise  that  an  umpire  should 
decide:  no  award  was  made  by  the  arbitrators,  but  die 
umpire  gave  the  plaintiff  in  the  action,  the  defendant  in 
the  bill,  384/.  damages.  The  bill  was  exhibited  to  pray 
relief;  1.  Against  these  damages,  as  excessive  ；  2.  For 
misconduct  in  the  umpire,  because  he  had  declared  be 零 
fore  the  umpirage  made,  that  he  would  not  meddle  in 
the  matter,  and  afterwards  that  he  had  made  it  for  fear 
he  should  be  arrested,  from  whence  the  plamtifPs  coun- 
sel inferred  that  he  had  been  menaced  ；  and  lastly,  be* 
cause  after  the  submission  the  plaintiff  had  repaired 
premises,  and  proved  repairs  done,  and  that  AOs.  would 
complete  them. 

7  Waller  v.  King,  2  pt  Ca.  in  hill  t.  Church,  3  Rep.  in  Ch.  4^, 
Law  and  Eq.  63, 64.  Vid.  Gcen-   to  the  same  point. 


whin  thi  Award  ii  impn^fy  made.  3S1 

The  defendant  insisted  that  the  umpirage  ought  not 
to  be  aet  aside  wkfaput  fraud  or  partialis  proved;  that 
the  time  when  the  umpire  had  said  he  would  not 
meddle  in  the  businefls,  was  in  August,  before  the  time 
he  was  to  make  his  umpirage,  as  the  trulh  really,  was; 
and  that  the  pJainliff  had  notice  given  him  by  the 
umpire  to  attend,  which  he  did  not,  so  that  the  umpire 
bad  no  notice  of  the  repairs,  and  if  he  had,  that  was 
not  material  to  avoid  the  award.  In  another .  repmt  of 
the  same  caac,^  it  appears,  that  the  tenant  for  life  had 
no  issue;  that  the  value  of  the  estate  was  70/.  per 
aimum,  and  duit  the  tenant  for  life,  who  had  suffered 
some  mills  and  houses,  of  which  the  estate  consisted, 
to  go  greatly  out  of  repair,  had,  before  the  umpirage 
made,  repi^red  all  the  waste  to  within  4Qj.  and  for- 
bidden the  arbitrators  to  make  any  award,  ahd  had  also 
forbidden  the  umpire,  who  notwithstanding  xn^  the 
umpirage  as  before  stated:  one  ground  of  impeaching 
the  umpirage  was  that  the  umpire  had  refused  to  hear 
the  plaintiff;  but  of  that  no  other  proof  was  given  than 
that  he  had  said,  -  the  plaintiff  might  bring  what  wit- 
nesses he  would,  he  would  not  believe  them,  because 
he  knew  the  premises  himself,  and  was  well  satisfied 
about  the  value  of  the  repairs.  With  respect  to  the 
outrageousness  of  the  damages,  it  was  said,  that  the 
defendant  had  but  a  remote  remainder  after  an  estate 
tail,  and  yet  he  had  as  much  given  hjm,  as  if  he  had 
been  to  come  immediately  to  the  estate:  it  was  an- 
swered, that  the  damages  were  not  to  be  measured  by 

•  Brown  t.  Brown,  1  Ca.  Ch.      •  1  Vcm.  157. 
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die  quantity  of  the  tenant^  estate,  but  by  die  injury 
done  to  the  inheritance;  that  were  it  neceaaary  to  con' 
ttder  the  excessiveness  of  the  damages,  ikey  m%ht  have 


been  given  for  tbe  treble /mine;  and  that  no  fraild  or 
coUuskm  being  proved,  the  court  could  not  set  the 
award  aude;  unless  there  were  a  manifest  error  in  the 
body  ofthe  awutU 

In  biUs  to  have  an  award  set  aside  for  corruption  or 
pardalitjr,  it  is  usual  to  make  the  arbitrators  defen^astts, 
unless  the  parties  be  restricted  from  so  doing  by  the 
terms  of  tlie  subnusKon;^  the  arbitrators,  it  is  said,  may 
plead  the  award  in  bar,  but  they  must  suf^Kirt  their  {rfea, 
by  shewing  themselves  impartial,  or  tiie  court  will  give 
a  pwty  a  remedy,  by  making  them  pay  costs. 

But  in  order  to  avoid  the  inqonvenieiioe  of  having 
a  bill  filed  against  Ifaem,  it  is  not  unusual  for  the  wbi. 
tratcM^  to  insist  on  its  being  made  a  conditibn  of  their 
acceptance  of  the  office,  that  no  bill  in  equitjr  shall  be 
brought  against  them:  in  which  case,  if  they  are  made 
parties  to  a  bill  for  setting  aside  the  awards  they  imy 
apply  to  have  their  names  struck  out,  which  will  be 
immediately  ordered.* 

A  bill  will  not  lie  to  compel  the  arbitrator  to  dis- 
cover the  groundft  on  which  he  made  his  award;  it  is 
unreasonable  diat  he  should  be  put  to  so  much  troubfe 
and  cxpence:  if  there  be  any  paTpable  mistake  made 
by  the  arbitrator,  or  a  miscalculation  in  an  account  that 
had  been  laid  before  him,  the  party  aggrieved  may 

1  Ca.  temp.  Finch,  131.  « Id.  396,397,  (412,413.) 

«2  Atk.  396^412.) 


ipAw  Dif  Ammrd  is  impr^ptrly  made.  33$ 

bring  his  UU  n^^ainst  the  party,  in  whose  &vour  the 
award  is  made,  to  have  h  rectified.^  {py 

When  a  case  13  vrfeitedat  nki  prtusj  k  is  uwal  to 
iwert  kk  the  wSw  of  reference  a  conditkm  that  the 
parties  shall  ile  no  biU  in  equity,  e^ber  against  the  ar， 
bitfatxxB  or  auist  ijach  other:  if  ncstwithitaodiiig  this 
ooDditiaa,  a  biM  in  eqm^  be  filed,  the  ptttBtiff  iactm 
the  danger  of  being  attKhed  for  a  contempt,  by  the 

♦3  Atk,  644.  (60d.) 

(fi)  Nothing  however  is  more  usual  than  to  examine  ari>itratof9 
imder  a  rule  of  reference  in  Pennsylvania,  for  th^  purpose  of  ascer- 
t^nbg  the  grounds  on  which  they  have  xnftde  their  award;  and 
withojit  a  power  jn  the  court  to  compel  disclosure,  many  of 
thotte  mistaken  which  according  to  est^Ushed  construction  vitiate 
thia  kind  of  award,  must  escape  detection  from  a  want  of  chancery 
juiisdictioa  io  the  state  courts. 

But  where  an  award  13  vague  and  uncertain  upon  the  face  of  h, 
no  instance  has  occurred  in  which  the  arbitrators  hate  becD  ex- 
amined toezpkdii  this  uncertamtf,  although  it  was  evidently  in  their 
power,  and  by  ； admitting  their  explanation  the  uncertidnty  would 
be  at  an  end.  The  award  in  such  a  case  is  bad,  unless  by  a  refer- 
ence to  somethmg  else  the  (defect  is  obviated.  、 

In  Young  \.  Reuben,  1  Dall.  119.  The  referees  reported  "that 
the  sum  of  75/.  was  due  (to  the  |>kinti£Q  on  the  Sd  of  March  last, 
with  interest  for  the  same.''  The  time  mentioned  was  seyeral  , 
months  before  the  meeting  of  the  referees,  and  the  court  set  the 
report  aside  for  the  uncertaintft  as  there  might  have  been  a  su^ 

due 
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court  of  which  the  order  of  reference  was  made  a  rule:' 
but  it  is  in  the  discretion  of  tiiat  court  to  grant  an  at- 
tachment or  not  according  to  the  circumstances  of  the 
case:  and  in  ax^ase  which  lately  occurred  in'  the  com- 
mon pleas,  it  wias  actually^  refused/ 

The  uftual  insertion  of  this  ifiondition  in  the  order  of 
reference  at  nisi  prUu,  has  been  considered  as  a  tacit 
admission  that  a  court  of  equity  has  a  discretion  to 
entertain  a  bill  for  setting  aside  an  award  for  partiality 
or  corruption,  though  made  under  such  a  reference, 

, Burton  v.  Petrie,  cited  by   Junr.  543. 
Lord  Loughborough.  S  Vez. 

due  on  the  dd  of  March,  and  nothing  due  at  the  time  of  making  the 
report.  There  was  perhaps  in  this  case,  a  suf&ciently  strong  pre- 
sumption that  the  money  was  due  at  the  time  of  the  report,  and 
that  the  3d  of  March  was  the  day  fixed  for  commencing  the  inter- 
est ； but  the  arbitl^tors  were  not  examined  to  explain  i"  which  un- 
doubtedly they  could  have  done. 

In  Brown  v.  Scotf^  ct  al.  1  Dall.  145；  where  there  were  five,ac- 
dons  and  as  many  rules  to  refer  them  to  the  same  arbitrators^  one 
report  was  made  awarding  a  gross  sum  to  be  paid  by  defendant  to 
plaintiff.  It  was  objected  that  it  did  not  appear  what  was  due  m 
each  action,  and  that  the  court  could  not  apportion  the  sums.  It  wm 
answered  that  the  particular  i^reement  to  refer  amounted  to  • 
consolidation  of  the  acdons,  or  that  the  court  might  interrogate  the 
refere6s  and  divide  the  sum  among  the  several  suits.  A  majority 
of  the  court  thought  the  actions  were  consolidated,  and  ao  the  re* 
port  oertaiDi  liut. President  Shipjicn  thought  otherwise.*  Yet  the 
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and  though  no  application  for  redress  *  had  previously 
been  made  to  a  court  of  law,  and  refused:  on  this 
{Ainciple  Lord  JLoughborougfa  overruled  a  general  de- 
murrer to  a  bill  fikd  to  set  aside  an  award  fbr  partiklky 
and  corruption,  made  under  an  order  of  reference  at 
nisiprius  in  the  court  <rf  King's  Bench*  tfaoufh  iu>  ap- 
plication had  been  made  to  that  court,  and  tbough  two 
yeiars  had  elapsed  from  tiie  time  wl^n  the  aW£U*d  was 
ihade,  before  the  filing  of  the  1^1, 一 Afid  where  an 
application  has  been  made  to  the  jconrt  of  law,  but 

^Lonsdale  v.  littledale,  2  155,  (.162.)  Buob.  265.  1  Bar- 
Vez.  Jimr.  451.  vid.    2  ^tk.    nard.  152. 


they  were,  in  court,  said' examined  to  other  points,  and  their  expla- 
nadoa  would  faave  made  the  question  of  cqnsotidation  unn^cessaiy. 

So  in  Hart  et  al.  v.  Jamet,  1  Dall.  355，  two  actions,  there  were 
judgments  and  a  reference  to  asqertain  the  quantum  due  in  each. 
The  arbitrators  awarded  st  gross  sum  as  in  Brown  v.  Scott,  kiclud- 
what  was  due  both  actions.  Thcf  were  afterwards  prevail^ 
upon,  witbout  notice  to  defendant,  to  file  an  explanatory  certificate^ 
apportioning  the  siun  between  the、  two  actions.  The  court  was  of 
opinion  that  xhejirat  report  could  notice  maintained,  and  that  the 
explanatfon  which  was  called  a  supplementary  report,  was  irre- 
gular. 

And  in  ESngaton  v.  JSnccdd^  et  al.  Circuit  Court  U.  S.  for  Peim- 
sylvania^  April  sessions  1806,  Judge  Washington  $aid  he  hadez* 
amined  all  the  printed  cases  adjudged  in  the  superiour  courts  of 
this  state  upon  the  subject  of  these  reports  made  under  rules  of 
court,  and  could  not  find  a  single  instance  in  which  the  referees  had  ^  ^/ 
been  called  upon  to  explain  what  iipd^  the  fi^ce  of  the  awari  , 
peared  vague  and  uncertaiir.  •  ^ 
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without  success,  the  party  may  still  have  vecoucse  to  a 
court  of  equity  against  partiality  and  Comi|ttkxi:  thfc 
proceeding  under  the  authority  of  the  court  of  law  vatf 
be  altogether  incompetent  ；  for  that  which  would  sub- 
vert the  awards  may  arise  put  of  the  answer  in  eqivty 
only;  where  the  Inode  of  compeUing  a  discovery  in  tti* 
swer  to  painted  interrc^atories  ha^  much  the  advan- 
tage of  that  by  affidavits  in  a  court  of  law/ 
•  Where  tM  submission  is  according  to  the  statute, 
and  apfdicttion  has  been  made  in  the  court'of  which  the 
submission  is  a  rule,  for  an  attachment  for  nonperform* 
ance,  by  one  party,  and  to  have  the  award  set  aside,  by 
the  other  ；  and  both  applications  have  been  unsuccess- 
ful, then  a  bill  will  lie  to  obtain  relief  against  the  cor- 
raptioH  or  partiality  of  the  arbitrators. 

The  case  of  Mr.  Ward  of  Hackney,  is  a  very  re- 
markable instance  of  this  kind/  It  、came  twice  before 
the  court  of  Chancery  ；  it  was  a  bill  to  set  aside  an 
award  made  by  Walker  and  Floyd,  two  arbitrators 
out  of  three,  in  consequence  of  a  reference  to  put  an 
end  t6  a  cause  of  long  standing,  in  which  an  account 
was  before  a  master :  the  submission  was  made  a  rule 
of  the  court  of  King^s  Bench.  The  party,  again^  whom 
the  award  was  made,  obtained  a  rule  to  shew  cause, 
why  it  should  not  be  set  aside,  on  account  of  partiality 
and  misbehaviour  in  the  arbitrates.  On  shewing  cause, 
the  court  was  divided,  so  that  the  award  could  not  be 
set  aside.  The  other  party  afterwards  moved  for  an 
iittachment  for  not  performing  the  award,  the  court 

f  Vid.  all  the  authorities  last  before  cited 
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was  8laH  equaUy  divkkd,  and  of  course  no  attachment 
wa^  granted.  The  party,  m  whose  favour  tte  award  ， 
was  made,  having  no  advantage  frcMn  the  submission 
being  made  a  ruk  of  court,  brou^t  a  common  action 
on  the  submissiofi-lK^.  Wa^d;  the  party  against 
ivli^om  the  awajrd  vm  made  aiid  the  defendant  in  die 
action-  filed  his  bill  in  Chancery  merely  to  be  relieved 
against  tlie  award,  only  praying  general  relief.  The 
^fendant  to  the  bill,-  by  his  answer,  insisted  that  the 
KiAg^s  Bench  had  determined,  and  therefore  the 
ought  net  to  be  set  aside.  The  cause  was  heard  by 
Lord  Macclesfield,  3  who  was  a  little  doubtful  on  account 
of  the  proceedings  in  the  King's  Bench,  as  die  award 
was  by  virtue  of  a  submission  by  rule  of  that  court,  withaA 
act  of  Parliaments  -he  therefire  hesitated  whether 
he  should  give  relief,  as  the  whole  matter  was  subject 
to  the  jimadicticoi  of  a  court  of  common  law,  who  had 
inquired  into  it,  and  v/ere  not  of  opinion  to  set  it  aside; 
all  he  did  at  first,  therefore,  was  to  refer  k  to  the  master 
to  state  what  the  King's  Bench  had  dbn^  ；  and  the 
tssBStST  stated  the  case  as  above.-^^^ord  Macclesfield  waB 
then  of  opinion  that  the  Kihg's  Bench  had  not  deter- 
mined either  way,  not  having  thought  fit  to  set  aside 
or  to  confirm  the  award,  because  they  had  refund  the 
only  process  to  cany  it  into  execution  ；  and  therefore 
he  held,  with  reason  according  to  the  opinion  of  Lord 
Hardwicke,  that  the  case  should  be  considered  as  an 
award  by  submission,  without  a  rule  bf  court,  and  duit 
if  a  court  of  common  law,  which  had  this  summary 
jurisdiction,  refused  to  exercise  it,  and  left  the  party  on 
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one  side  to  his  actioo>  it  left  the  other  to  seek  reUcf  by 
a  bill  in  equity. 


How  far  a  court  of  equity  will  intecpose  to  grant 
relief  agattist  .partiality  or  corruption  ia  the  case,  of  an 
award  made  in  pursuance  of  the  atatute,  either  when 
no  appUcatioa  to  set  the  award  aside  on  that  accoust 
has  been  made  to  the  couit  of  which  the  submissioa 
has  hden  made  a  rule,  .within  the  time  limited  by  the 
8taCute,  or  when  such  application  l^is  been  niad^  without 
success,  but  no  appl\catk»i  has  been  made  on  the  other 
side  for  ah  attachment,  appears  to  have  been  till  b^tdjr 
by  no  means  a  settled  pohxt. 

The  words  of  the  statute  so  far  as  ihey  affect  this 
question  are  these:  "  in  case  of- di3obedience  to.  such 
arbitration  or  umpirage,  the  pail^r  neglecting/ or  refusiiig 
to  perform  and  execute  the  same^  or  any  part  thereof, 
shall  .be  subject  to  all  the  penalties  of  contemning  a  rule 
of  court,  whei^  he  is  a  suitor 'or  defendant  in  mch 
coifft,  and  the  court  on  motion  shall  issue  process 
accordingly,  which  process  shall  not  be  stopped  or 
<|elayed  in  its  execntllm  by  any  ordtr,  rule,  command^ 
or  process  of  any  court,  either  of  law  or  equity,  unless 
it  stedl,  be  made  appear  on  oath  to  such  court)  that  the 
arbitrators  or-  umpire  misbehaved  themselves,  and  that 
such  award,  arbitfatioii,  or  umpirage,  was  procured  by 
corruption  or  other  undue  means.  And  any  arbitration 
or  umpirage  procured  by  corruption  or  undue  means, 
$hall  judged  and  esteemed  void  and  of  no  efiect,  and 
accordingly  be  set 迪 ide  by  any  court  of  law  or  equity, 

^  Ward  V.  Periam,  cited^  Atk.     216,  317. 
155,  (162,)  396,  (412.)  3  Vcscy, 


wAtfii  the  Award  is  improperly  made.  337 

so  as  comptaiot  of  such  coiruptioii  or  undue  practice  be 
made  hx  the  court  where  the  rule  is  made  for  submis- 
sion to  such  arbkralion  or  umpirage,  before  the  last  day 
of  the  next  term  after  such  arbitration  or  umpirage 
made  and^ubti^ed  to  the  parties  ；  any  thing  in  this  act 
contained,  to  the  contrary  Jiotwithstanding. ' - 

I  find  but  one  case  repented  tiU  very  lately  xelative 
to  this  question,  and  that  is  by  no  iiieans  conclusive  or 
satk&ctory.  It  is  reported  in  two  bodes,  with  a  little 
variation:  iti  the  one/  it  appears  that  an  application 
had  been  made  without  success  in  the  court  oi  King's 
Bencb,  to  have  the  award  set  aside,  before  the  filing^of 
the  bilU  in  the  other,*  it  is  said  that  no  application  had 
been  made  to  that  cpuit. 

The  biU  was. filed  to  have  satisfaction  on  note  of 
ixmd  fpr  3184/.  given  to  .one  Riehardsoa  by  Cambel, 
one  of  the  defendants  to  the  bill,  and  party  to  the 
submission,  which  had  come  to  tiie  hands  of  tbe  plain- 
tifis  hy  R^sne  assignments,,  and  to  set  aside  an  award 
which  ordered  that  note  to  be  ^el^vered  up  by  die 
plaintiffs:  the  bill  charged  that  the  note  had  never 
been  produced  to  the  umpire  ；  that  one  of  the  plaintiffs 
informed  the  umpire  that  Alardice,  the  other  plaintiff, 
was  gone-to  Scotland,  to  inquire  whethier  the  defendant 
Cambel  }iad  paid  this  note:  to  several  shipowners  there, 
as  he  pretended  ；  that  Alardice  wits  the  only  person 
who  knew  any  thing  of  the  affidr,  *aiid  therefore  the 
other  j^intiff  desired  the  umpire  to  wait  for  his  return, 
which  he  promised  to  do,  but  afterwards  made  the 
umpirage  before  Alariice's  return  ；  that  both  the  umpire 

•1  1  Barnard.  K.  B.  75,  152.      »  Bunb.  265. 
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mi  Cambel  promised  tiie  award  should  be  cmljr  condi- 
tional, and  that  Alardice  should  be  heard  after  his  re- 
turn from  Scotlaiul:  and  there  were  other  charges  in 
the  bill  of  undue  practice  in.  making  the  award. • One 
rq>ort*  states,  that  the  defendants  pleaded  the  submis- 
sion to  the  award,  the  election  of  the  umpire',  and  the 
award  within  t^e  time  ；  that  the  submission  had  been 
made  a  rule  of  the  court  of  King's;  Bench  ；  that  there 
bad  been  no  application  made  to  that  court  according 
%o  the  stattite,  and  therefore  that  all  other  courts  were 
now  precluded  from  taking  cognizance  of  the  cause; 
the  other  report 《 states/  that  Cambel  pleaded  that  the 
umpire  made  an  absolute  and  impartial  award,  accord- 
ing to  the  best  of  Cambel's  belief,  but  that  it  had  been 
delivered  above  two  terms  before  the  filing  of  the  bill, 
so  that  the  plainti&  were  now  too  late  to  take  his  cx， 
ceptions;  that  the  umpire  put  in  an  answer  to  the  ^Ul 
in  a  particular  manner,  and  set  it  forth  with  a  great  many 
circumsiances.— By  both . reports  it  appears  that  the, 
defendants  gave  no  answers  to  the  express xharges  in 
the  bill,  verifying  their  plea  paly  in  general  terms,  aad 
denying  combination. 

The  principal  question  being,  whether  courts  of 
equity^  as  well  as  the  court  of  law,  <rf  which  the  sub* 
^ntsskm  had  been  made  a  rule,  were  not  confined  by 
the  statute  to  the  time  thereby  ptescribed,  for  the  al- 
lowance of  exccptiOTs  to  the  award;  the  Chief  Baron 
is  reported  to  have  been  of  opinion  that  they  were  not. 
He  observed  thsit  befpre^this  statute,  agreements  mode 
m  any  cause  depending  in  cowts  of  law,  and  after- 
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WEffdB  made  rules  of  those  courts,  had  equally  the  ad- 
vantage of  that  speedy  remedy,  which  now  all  extra- 
judicial agreements  may  have  on  this  act  of  Pariia- 
ment.  They  were,- however j  open  to  the  inspection  of 
courts  of  equity,  who  might  examine  into  any  cbcum- 
ttances  of  fraud  or  knffcbehaviour :  as  the  law^  then 
stood,  if  courts  of  law  .had  enforced  such  agreements 


might  have  granted  injuiK^tions.  This  statute  had  in- 
deed confin^  tht  courts  of. equity  in  cases  of  subipis- 
sions  under  the  provisions  of  it;:  it  said  in  general  that 
no  injunction  should  Ke  upon  such  attachment:  but 
a  bill  to  discover  whether  ^re  was  partiality  or  nct^ 
he  said,  was  left  as  it  was  before,  and  would  iK>t  affect 
the  proceedings  on  the  attachment.  On  the  whc^e,  he 
thought  the  plea  ought  to  be  overruled;  but  that  if  the 
rest  of  the  Barons  thought  it  as  well  that  the  plea 
should  stand  for  An  answer,  he  would  not  oppose  it. 
Hale  and  Comyns  Agreed 'with  the  Chief  Baron  as  to 
the  principal  point  ；  Carter  difiefed  firom  them:  but 
they  all  agreed  that  the  plea  should  stand  for  an  answer, 
with  liberty  to  except.* 

Id  a  kf e  case  Lord  Chancellor  Loughborough  iti- 
tiinated  an  opinion  •  that  the  jurisdiction  of  a  court  of 
equity  was  not  excluded  by  a  reference  undet  the  sta* 
tnte;  ajod  said  it  had  never  been  so  received.^  And  I 
suppose  his  Lordship,  had'&e  question  been  direcdy 
before  him,  w<»ildhave  deckled  that  the  jurisdiction «f 
a  court  of  equity  is  in  all  cases  as  little  excluded  by  a 

•  AlanUoe     Cambel  in  the      •  Lord  Londsdale  v.  Lkde« 
Exchequer.  I  Bmuffd.  75,        da)2,  %  Vex.  Junr.  459. 
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submission  under  tKe  statute,  as  by  a  reference  at  niat 
prius. 

When  the  practice  of  referring  causes  at  nisi  frius 
was  but  new,  and  the  courts,  had  just  overcome  their 
reluctance  to  enforce,  by  attachment^  awards  made  iii 
consequence  of  such  references  ;  it  was  a  matter  of 
some  difficulty,  to  procure  relief  against  the  corruption 
or  misccmduct  of  the  arbitrMors..  Holt  is  reported  to 
have  maintained,  with  even  indecent  warmth,  that  an 
award  should  not  be  impeached  for  toy  such  miscon- 
duct, and  for  n6  4>etter  reason  llian  that  it  was  contrary 
to  all  practice  within  his  experience  ；  which  was  that 
the  integrity  of  the  arbitrators,  whom  the  parties,,  by 
consent,  had  chosen  to  be  their  judges,  should  never 
be  arraigned  any  more  thah  lhe  integrity  of  any  other 
judge.  The  other  three  judges,?  however,  could  not 
adopt  the  sentiments  of  the  Chief  with  respect  to  this 
unimpeachable  integrity  of  arbitraters  ;  they  supposed 
It  possible,  that  they  might  be  influenced  by  corrupt 
motives,  and  $aid,  it  was  abominable  to  dountenance 
them  in  such  proceedings,  they  ought  to  be 
punished  for  having  abused  the  office  of  a  judge.  Ac- 
cordingly an  application  being  made  to  have  an  award 
set  sLside,  which  had  been  in^de  by  arbitrators,  chosen 
by  Ae  consent  of  partie;s,  under  a  rule  of  nm  prius^ 
which  had  afterwafds  been  made  a  rule  of  the  court 
of  King's  Bench,  and  affidavits  being  produced  of  the 
misconduct  of  the  arbitrators^  they  were  ordered  to  at- 
tend, and  ^aU  their  proceedings  being  examined,  ooc* 

' Powell,  Powysj^and  Gould.        8  Morris     Sir  Richard  Rcy- 
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report  of  the  case  says,  grei|t  misconduet  appeared ;  but 
another Q  says  the  award  was  examined  and  confirmed; 
that  the  plaintiff  moved  for  an  attachment  for  nonper- 
formance ； but  that  the  court  held  that  the  nonperform- 
ance, whil^  the  matter  was  under  examination,  was  no 
contempt. 

When  the  submission  is  by  reference  nisi  priusy 
there  is  no  time  limited  for  making.an  application  to  set 
aside  an  award  for  any  cause,  whether  for  comiption 
or  for  an  objection  appearing  on  the  face  of  the  award; 
9nd  the  defendant  has  the  same  advantage  ia  shewing 
cause  against  an  attachment  being  granted  on  the  ap- 
plication of  the  plaintiff?  ^ 

When  the  submission  is  by  consent  to.  have  it  made  a 
rule  of  court  according  to  the  statute^  no  application  can 
be  made  to  have  the  award  set  s^ide  till  the  submission 
be  actually  made  a  rule  of  court;*  but  it  is  not  neces- 
sary, as  suggested  in  one  book/ that  the  submission  be 
made  a  rule  of  court  before  the  award,  iriade  ；  that  may 
frequently  be  impossible,  because  the  aw^  may  be 
made  in  the  vacation,  before  any  term  aniv£S  after  the 
submission/ 

By  the  words  of  the  statute,  however,  ibhe  complaint 
must  be  made  before  the  end  of  llie  next  tetiii  after 
snaking  the  award;  and  it  is  said'  that  no&ing  is  a 
ground  within  that. statute  for  setting  aside  an  award 
but  the  misconduct  of  the  arbitrators :  and  accordingly 

»S.  C.  1  Salk.  rs.  «4Str.  301.  2  Ves.317.  SStf. 

iVid.2Atk.  155,  (162.)  and  a  1178. 
Dictum  of  Lord  Macclesfield.  1       ^3  p.  W.  362. 
Barnard.  461.  Str.  301.  2  Bur.      <  Vid.  I  Barnard.  153. 
701.  «  1  StP.  SOI.  " 
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the  court  will  not  grant  a  motion  to  set  aside  an  award 
for  an  objection  appearing  on  the  face  of  it  ；  though  that 
will  be  a  good  reason  for  refusing,  an  attachment  to  en- 
force it.*  But  as  that  statute  was  made  to  put  awards 
made  according  to  the  directions  of  it, .  on  the  same 
fpoting  with  awards  made  in  consequence  of  references 
at  nisi  prius,  and  is  declaratory  of  what  the  law  was 
with  respect  to  them,  aay  other  objection  may  be  made 
to  an  award  founded  on  a  submission  of  the  former 
kind,  which  might  be  made  to  one  founded  on  a  sub- 
mission qf  the  ktjter;  ^  and  where  the  objection  arises 
OQ  the  fate  of  the  award,  it  may  be  made  at  any  time, 
on  shewing. cause  against  an  attachment,  though  it  be 
after  the  time  allowed  by  the  statute  for  complain- 
ing against  corruption.'  , 

Where  the  submission  was  by  consent  under  an 
order  of  a  court  of,  equity  in  a  cause  depending  there, 
it  was  formerly  held '  that  exceptions  might  be  made 
to  the  award,  as  to  a  master's  report.  And  when  the 
party  complaining  of  the  award  alleged  that  the  arbi- 
trators had  not  considered  certain  particulars^  which 
were  in  issue  in  the  cause,  it  was  also  held  the  court 
would  order  the  arbitrators  to  certiify  whetljier  they  had 
considered  them,  and  would  examine  into  the  merits 
of  the  aVirard  ；  and  if  it  were  found  unjust,  performance 
would  not  be  decreed,  even  though  it  were  expressed 
in  the  c«:der  of  reference,  that  the  award  U>  be  made 

•  Vid.  HutchiBs  v.  Hutchins,  7  Vid.  2  Bur.  701. 

Andr.  297.  Pedley  v.  Goddard,  »  Barnes,  \t.  Id.  55  contra. 

7  Tertn  Rep.  73.  [I  Eaat,  276.  Vid.  Pedley  v. Goddard, 7  Term 

Lowndes  v.  Lowndes.l  Rep.  73  acc. 
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should  be  final,  an4  confinned  bpa  decree  of  tiie  court 
without  exception  or  appeal.'' 

But  this  doctrine,  so.  Tar  as  it  relates  to^  exceptions 
being  taken  to  an  award,  has  been  since  in  a  great 
measure  overruled. 一 In  one  caae^  Lord  Thurlow  is 
reported  to  have  said  in  general  terms,  that  where  a 
matter  in  a  cause  had  go"e  to  a  reference,  a  party  could 
not  except  to  the  award,  but  that  the  question  of  its 
validity  must  come  on  upon  fiirther  directions. 

In  a  subsequent  case,  exceptions  having  beeii  taken 
to  an  award,  a  motion  was  made  to  discharge  the  order 
for  filing  them,  on  the  ground  diat  the  award  being 
iHAde  by  persons  appointed  Judges  by  the  parties  them' 
sehre3)  was  final  and  conclusive.— The  Lord  Chancel* 
•lor*  said  *  if  it  remained  open  to  exceptions  it*  seemed 
to  be  rather  a  reference  than  an.  award;  that  it  was  in- 
tended  in  the  present  case  that  the  whdle  matter  should 
be  reiferred  tp  the  arbitrators  in  exclu^sion  of  the  court, 
except  as  to  the  costs  ； .  that  the  propo*  motion  would 
be  "  to  set  aside  thg  award,"  and  the  topics  in  the  ex- 
ceptions might  be  discussed  on  such  a-  moti(Hi:，  and 
he  expressed  his  disapprobation  of  the  eases,  in  whidi 
the  f(Htner  doctrine  had  been  maintained?  、 

Iif  another  case  the  present  ^  Ctumcellor^  declared 
that  if  parties  litigating  consented  to  substitute  arbitra- 
tors instead  of  a  master,  they  might  r  but  if  they  agreed 


9  1  Ch.  Ca.  186.  1  Vem.  469, 
470.2Vem.  109. 

1  Woodbridge  v.  Hilton,  1 
Brown.  Ch.  Rep,  389. 

»  Thurlow. 

3  Rice  V.  Williams,  3  Brown. 
Ch.  Rep.  163.  The  same  case, 


but  in  a  subsequent  stage  seems 
to  be  reported  in  I  Vez.  junr. 
365.  und^r  the  name  of  Price  v. 
Williams. 

<  Lord  Lottghborougb,  in  Mor- 
gan V.  Mather,  2  Vez.  junr.  22. 
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to  refer  the  whole  matter  to  judges  of  theb-own  choice, 
HE  could  hot  correct  the  error  /)f  their  judgmjent  on 
the  facts.  '  *  、  •。 

In  two  cross  suits  depending  in  Chancery  between 
Dick  and  Miligan,  and  Miligqn  and  Dick,  an  order 
was  made  by  consent,  by  which  it  was  referred  to  the 
Master  to  take  the  accoutits.  A  reference  to  arbitrators 
afterwards  took  place;  and  by- the  order  of  reference 
the  ^itrators  were  to  take  an  account  of  all  dealings 
and  transactions,  in  like  manner, ,  as  if  / the  same  had 
been  referred  to  ^ the  Mastery  and  it  was  (M-dered  that 
the  parties  should  be  bound  and  concluded  by  the 
award,  and  •  should  observe  the  same  ；  and  further  di- 
rections were  reserved: 一 when  theV  awar4  was  made, 
Dick  >fas  very  much  dissatisfied' with  it,  though  no* 
corruption  or  "miscondtict  wa6  imputed  to  the  arbitra- 
tors; after  a  great  deal  of  discyssion,  however,  he  ob- 
tained leave  to  file  exceptions  to  it;  and  the  right  to 
file  them  was  supported  on  these  grounds  ：  that  the 
present  reference  differed  from  a  general  reference  of 
all  matters  between  the  parties  ；'  that  the  arbitrators  in 
this  case  were  only  to  make  an  inquiry  in  the  character 
of  the  Master,  in  order  to  pave  the  way  for  the  decision 
of  the  court;  that  by  the  terms  of  the  order  of  re- 
ference, they  were  to  take  the  accounts  in  the  same 
manner  as  the  Master,  and  that  therefore  they  were 
under  the  control  of  the  court— A  distinction  was 
admitted  bietween  a  reference  to  an  arbitrator  to  find 
only  a  particular  fact,  and  a  general  reference  of  all 
matters  where  the  award  was  to  be  final:  hut  here  the 
court'  were  all  clearly  pf  opinion,  that  though  it  was 

' Lords  Commissioners  Eyre,  Ashhurst,  and  Wilson, 
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ifcxpressed  that  the  accot^s  should  be  taken  as  before  a 
Master,  yet  this -i^as  controlled  by  the  latter  words  of 
the  order,  which  provided  that  the  parties  should  be 
concluded  and  bot)nd  by  the  award.  It  was  also  admitted 
by  the  court,  that  where  there  was  any  thing  on  the  face 
of  the  award,  which,  being  compared  with  the  proceed- 
ings in  the  cause,  it  appeared  ought  hot  to  be  there,  or 
something  omitted  \diich  ought  to  be  in  k,  that  was 
proper  Shatter  of  exception;  but  that  exceptions  ought 
tp  be  confined  to  matter  appearing  on  the  face  of  the 
award,  t^ompared  fo  matter  appearing  in  the  pleadings 
and  flie  ordefs  in  the  cause.  With  regard  fo  matters  of 
feet,  however,  there  was  an  essential  difference  between 
a  reference  to  a  Master  and  a  reference  to  an  arbitrator; 
the  latter  was  constituted-  judge  of  the  fects  without  ap- 
peal, the  former  was  only  a  minister  to  preparie  some- 
thmg  for  the  court,  which  was  resQly  the  judge :  In  the 
other  case  the^bitrator  was  the  judge  and  hot  the 
court,  which,  by  the  reference,  had  divested  itself  of  all 
judgment.  This  was  the  case  of  all  arbitrations  in 
courts  of  law  ；  and  there  was  no  distinction  as  to  that 
point  between  arbitrations  in  courts  of  law  and  in  courts 
of  equity.  Why  ought  such  distinction  to  be  made? 
because,  it  was  said,  a  court  of  equity  has  something  to 
do  upon  further  Erections.  This  was  an  jg>pearance  of 
argumetit,  that  it  was  proper  an  aWard  in  a  court  of 
equity  should  be  more  particular  than  in  a  court  of  law; 
but  when  the  reference  was  gemral,  and  the  award  was 
to  be  final,  the  court  had  nothing  further  to  dispose  of 
but  the  costs, 

, •  Dick  v.  Milligan,  et  e  conv.   2  Vez.  jun.  23. 
4  Brown.  Chat.  Rep.  117,  536. 
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an  jvifit/ against  an  award,  arises  from,  some  imputed 
'"misconduct  of  the  arbitrators;  but  neither 
this  nor  any  thing  else,  extrinsic  of  the  award 
itself  can  be  shewn  for  cause  against  an  attachmeat  ；  it 
must  be  made  the  subject  a  ^cific  motion  to  set  the 
award  aside/  If  the  submission  be  to  diree,  or  any  two 
of  them,  and  two,  by  suiy  undue  means,  exclude  the 
third,  that  alone  is  sufficient  to  cause  the  award  to  be 
set  aside/  < 

Soy  if  the  arbitrator^  hold  private  meetings  with  one 
of  the  parties,  and  admit  him<tp  be  heard,  to  induce  an 
alteration  in  their  award,  this  is  such  gross  partiality  as 
to  ihduce  a  court'  of  equity  tQ  set  it  aside." 

Where  an  umpire  was  chosen  by  the  arbitrators  by 
throwing  cross  and  pyle,  this  \¥as  thought  sufficient  rea- 
son to  set  aside  the  umpirage? 

So,  where  the  servant  of  the  person  chosen  unqiire 
had,  before  the  award  made,'  given  out  that  he  ivas  sure 
his  master  would  award  ISO/,  and  k  appealed  that  tfae 
arbitrators  had  differed,  the  one  consenting  to  'give  35/. 
and  the  other  insisting  on  95/.  and  that  the  umpire  com- 
ing in  had  given  150/. these  circumstances  the  court 
considered  as  an  evidence  of  fraud  and  comiption,  and 
therefore  decreed  the  arbitration  bond  to  be  given  up.* 

So,  where  the  arbitrsitors  promised  to  hear  witnesses, 
but  afterwards  made  their  award  without  hearing  any.* 


f  Vid.  Anon.  Andr.  299.  HoJ- 
land  V.  Brooks,  6 Term  Rep.  16t. 
«  2  Vera.  515. 

•  Id.  ibid.  [Vid.  Atkinson  v. 
Abraham,  1  Bos.  and  Pull.  175.] 

1  Id.  485. 

2  Id.  101. 


3  Xd.  251.  [Award  set  ^ude, 
because  the  arbitrator  received 
evidence  after  notice,  ta  the  par* 
ties  that  he  would  recehre  no 
more,  iii  which  thcf  acquieaced. 
6  Vcz.  jun.  70.  Wriker  Fro- 
bisher.] 
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Ses  whc«  thcjr  promised  not  to  make  their  award  till 
one  of  the  parties  who  was  not 评 ell,'  should  come 
AtOBAj  but  they  made  it  before/  {q) 

There  were  several  staled  accounts  between  the  plain- ' 
tiff  and  the  defe»)ttm,  by  which  considerable  swns  were 
dpe  from  the  defendant,  to  the  plaintiff,  but  the  arbitra- 
tor, without  n^iarding  any  of  these  stated  accounts, 
Hiade  up  an  account  ia  his  own  way,  bringing  in  the 
plaintiff  indebted  to  the  delbkbnt  S5/.  and  intended  to 
award  the  former  to  assign  over  to  the  latter  a  mortgage 
wliich  he  had  qd  the  other^s  estate,  on  whkh  mutual 
releases  were  to  be  giv^  The  plaintiff  understanding 
what  award  die  arbitrator  was  about  to  make,'  sent  a 
messenger  about  two  or  three  days  before  the  time  for 
making  the  award  was  expired,  to  inform  hhn  that  the 
plakitiff  desired  him  to  defer  making  his  award  until  he 
should  talk  with  him  about  his  demands  to  support  the 
stated  accounts,  and  know  what '  objections  were  made 
against  them.  The  art>itrator,  hwever,  would  not  defer 
making  his  award*  The  Lord  CHflnceUor,  on  a  bill  filed 
by  the  piamdff  to  have  the  award  set  aside,  said  that  it 
was  acting  undldly  toproceed  in  making  the  award,  when 
die  plaintiff  had  desired  to  be  heard  against  the  arbitra- 
tors determining  in  contradictkm  to  so  many  stated  ac- 
counts* And  though  it  was  answered  that  the  applica- 
tion  from  die  plaintiff  was  within  two  or  diree  days  be- 
fore the  time  for  making  the  award  was  expired,  and 
ivith  an  intent  that  no  award  should  be  made  ；  and 
though  it  did  not  appear  tiiat  the  plaintiff  was  ready  to 

4  Id.  Ibid. 

{q)  So  where  upon  entering  into  the  case,  the  parties  began  a  warm  al- 
torcation,  for  which  reason  the  referees  directed  them  to  withdraw,  and 
called  the  witnewes  one  after  another,  examining  them  separately  out  of  the 
hearing  of  both  pUintiff'and  defendant,  and  then  reported  in  favour  of  the 
fomer.  JBdgner  v.  Musgrow,  1  DalU  83. 


348  The  Means  ofprocHfing  Relief 

be  heard  within  the  time,  yet  as  there  seem^  to  be  just 
ground  for  the  plaintiff  to  desire  to  be  heard,  and  it  was 
difficult  to  assign  a  reason  for  rejecting  sp  many  stated 
accounts  so  recently  allowed  and  passed  between  both 
the  sulnnittmg  parties,  the  court  set  aside  the  award  with 
costs.'  In  the  case  of  Ward,  before  mentioned,  、Walker, 
onp  of  the  arbitrators,  had  said  be  would  make  Ward 
pay  costs;  Lorjd  MaqdesfiekL  thought  this  such  a  d&- 
claration,  that  though  Floyd»  the  otber .  arbiti^tor,  joiafid 
in  the  award,  he  decreed  satis|aCtion  to  be  acknowledged 
on  the  judgment  on  the  bond  of  subnus^on,  and  inyert- 
ed  Walker's  threats  by  making  him  pay  costs*。 
、 Lord  Hardwicke  approved  of  this  decree,  ^nd  on 
the  authority  of  it  iqade  a  similar  ohe  in  the  case 
Clucot  and  Lequesne.  There  were  three  arbitrators, 
G"  Vine,  and  My  hill:  the  award  was  made  without 
the  latter,  hearing  it,  pr  havii^  an  opportunity  of  con- 
ference to  convince  the  others,  or  be  convinced*  It 
appeare4  in  eviden^^e,  that  at  one  of  their  meetings 
Vine  saymg  he  should  consider  and  judge  op  plaia 
facts,  G.  replied,  he  should  not  mind  faqts^  that  being 
convinced  Mr.  Letellier  had  ipUused  the  L^equesnes, 
and  haying  it  now  in  his  power  hie  would  mulct  Us 
representatives.  Lord  Hardwicke  .  declai^d,  that  if 
these  were  words  of  warmth  only,  they  were  a  decla- 
ration made  by  a  person  who  was  to  act  the  part  of  a 
judge  ；  and  if  he  carried  that  heat  and  passion  into 
execution,  the  aivard  ought  not  to  be  suffered  to  stand. 
If  it  was  the  result  of  his  judgment  on  the  merits,  it 

•  3  P.  W.  363.  Spettigue  v.      «2  Ves.  3ir. 
Carpenter. 

So  where  the  referees  allowed  ex  parte  evidence  to  be  given  of  the  cur- 
r^t  price  of  coachmftken*  work  at  the  time  the  cauae  of  action  accrued. 
CkapUn  V.  Kinoan,  1  DalL  187. 

So  where  an  ex  parte  affidavit  was  prodocod  before  tlie  referees  and  um- 
pire, respecting  the  sea  worthiness  ofa  diip»  which  affidavit  the  defendant 
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was  a  pDitkd  result;  his  Lordstup  therefore  ordered 
that  G.  and  M.  ^lould  be  examined  on  interrogatories 
before  the  master,  Vine  having,  been  examined  before  ； 
and  if  it  should  cimie  out  that  G.  did  make  that  decla- 
ration, he  would  foUow  the  precedent,  wd  make  him 
pay  costs.^ 

ArUtratcM^  had  insisted  on  three  guineas  a  piece  to 
be  paid  them  by  each  of  the  i>arUes，  before  making  their 
awaxd,  for  their  trouble  and  expences;  The  defendant 
refused  to  do  it  on  las  part,  and  the  plaintiff  paid,  the 
whole  mone^.  The  court  thought  this  a  matter  of  so 
delicate  a  nature,  and  the  example  so  dailgerous,  that 
they  set  aside  the  award  on  that  account,  because  if  it 
should  be  sufiered,  it  would  be  hard  to  distinguish  what 
.was  coTTUption.'^ 

It  has  been ,  thou gfa t  that  the  circumstance  of  the  ar- 
bitrator's employing  the  i^oroey ,  of  the  party  in  idiose 
&vour  the  award  was  mack,  to  draw  it  up,  was  a  proof 
0f  corruption:  .but  tbere  is  no  case  to  that  purpose,  nor 
does  H  at  all  aj^iear  a  sufficient  reason  for  setting  aside 
an  award:  the  arbitrator  employs  the  party's  attorney 
as  Us  own:  and  if  this  objection  were  good,  it  is  ap- 
prehended a  gr^at  many  awards  might  Hbe  §et  adi4p 
which  are  perfectly  fair?  、 

If  the  arbitrators  appear  to  have  an  interest  in.  the 
subject  of  the  reference,  a  coUrt  of  equity  will  consider 
this  as  a  sufficient  ground  for  setting  aside  the  award.— 
Thereftm;,  where  it  appeared  that  the  award  related  to 
a*aargo,  which  the  arbitrators  were  interested,  andl 
that  five  days  after  the  aw^su-d  made  they  attached  the 

7  3  V^8.  %  1 6~2 18'  »  Vid.  I  Barnard.  430.  [9  Vez. 

•  B.  R.  H,  54.  2  Barnard.  46^>  jun.  67.  Fetherstone  v.  Cooper. 】 

had  no  opportumiy  of  readinf^  or  exAmtniiig.  4  Dall.  272.  Pasrmore  v.  fiet- 
tit  Bayard. 

•  So  where  the  referees  refu<ie4  the  defendant  the  necMsarr  lime  to  pro 
dUce  testimony  from  llHlifax,  toiichinjjf  the  matter    dispHtc.  14.  4  DalL^TJ-. 

3B 
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money  awarded  for  debts^  owing  to  them  by  the 
in  whose  favour  they  had  awarded,  the  -court  set 
the  award,  presuming  that  tiie  arbitrators  m^t  Imve 
set  too  great  a  value  on  the  cargo^  from  the  interest  they 
had  in  flie  subject.' 

It  is  reported  to  have  been  said  by  Lord  HardWickc, 
that  arbitrators  are  not  bound  to  give  notice  to  the  par- 
ties of  the  time  when,  and  of  the  particular  pkce  where, 
they  iotend  to  meet:'  it  is  not  easy,  however,  to  see  the 
reason  or  justice  of  this  observlalion. 

In  the  same  case  his  Lordship  is  reported  to  havt 
said,  that  the  only  ground  to  impeach  an  award  is 
" collusion,  or  gross  misbehaviour  in  the  arbitrators 
This  proposition  is  certainly  not  correct?  Without  col- 
lusion or  gross  misbehaviour,  a  material  mistake  in 
point  of  fact,  an  erroneous  statement  of  an  account, 
even  a  plain  mistake  in  point  of  law,  coupled  with  other 
circumstances,  are  grounds  for  an  examination  in  a 
court  of  equity,  from  the  result  of  which  the  award  may 
be  partially  affected  in  a  greater  or  a  less  degree,  and 
sometimes  totally  set  aside/ 

Thus,  though  a  court  of  equity,  where  the  only 
object  of  the*  bill  is  to  set  aside  an  atvard,  wHl  not  per^ 
mit  the  plaintiff  to  discuss  legal  objections  to  it,  but 
will  confine  him  to  those  for  partiality  and  comiption; 
ret  if  the  bill,  beside  prayirig  to  set  aside/the  award, 


, 1  2  Vern,  351. 

«  Tittenson  v.  Peat,  3  AUc. 
49.7,  (430). 

3  Vid.  S.  S.  Coinpany  v. 
Bumstcad,  Viti.  Art)*  i40.  pi. 
39. 

♦  Corn&rth  v.  Green,  2  Vera. 
750.  cited  in  Riclout.  v.  Pain,  3 


Atk.  463,  (494).  [An  award  will 

not  be  s^t  sside  because  tbe^- 
bitrator  made  use  of  the  judg- 
ment of  anotlier  person;  Uiat 
judgment  is  hifi  if  he  cbooses  to 
adopt  it.  5  Vezejr,  jun.  846. 
Emery  v.  Wase."| 
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also  for  an  account,  he.  will  be  pennitted  to  make 
le|pl  Qbjeqtions  in  order  to  let  in  such  an  account, 

, If  indeed  tke  arbitrators  appear  to  be  mistaken  in  a 
dosu^^fid  pqiat  of  law,  the  awa^  may  be  permitted  to 
stand,  dtiough  the  court,  after  great  deliberation,  should 
be  of  a  different  opinkm/ 

And  in  a  late  case,  where  no  lawyer  could  doubt 
upon  the  point  of  law,  this  distinction'  was  laid  down 
by. the  Court  of  King's  Bench:  That  where  the  arbi- 
trators, meaning  to  follow  the  law  in,  their  detefmi- 
nation,  happen  tP  mistake  it,  this  is  a  good  reascm  for 
setting  aside  their.Award>  so  £ir  as  it  is  affected  by  that 
mistake:  butf  where  knowing  what  the  law  is,  or  lay- 
ing it  intirely  out  of  their  con^klefation,  they  make 
what  they  conceiye,  upder  all  the  circumstances  of  the 
case,  to  be  an  equitablev  decision,  it  is  no  objection  to 
the  award  that  in  some  particular  point  it  13  iMnifeistly 
against  law. 

A  man,  having  five .  grand-c^dren  by  a  d^ecea^d 
daughter,  and  a  daughter  living  who  had  two  children, 
by  his  will  g^ve  to  his  eldest  grandson,  by  his  deceased 
daughter,  a  legacy  of  two  thousand  pounds,  to  one  of 
his  grand-daughters,  by  his  deceased  daughter  two 
thousand  .pounds,  ta  each  of  tbe  other  three  children  of 
his  deceased  slaughter,  and  to  each  of  the  two  children 
of  his  living  daughter,  oae  thousand  pounds,  and  to 
his  living  daughter  a  pecuniary  legacy,  about  which  it 
was  disputed  whether  it  was  intended  by  the  testatw 

' Vid.  Champion  v.  Wenham,  he  must  decide  upon  it,  and 

Ambler  345.  •  though  he  decides  wrong,  you 

*  Dkt.  pr  Ld.  Hkrdwkke,  3  cannot  help  it.  6  Vcz.  jun.  2a2/ 

Ath«  460,  (495  •)  [If  a  question  Chmg  t.  Ching,  sed  vid.  Kent  v. 

dt  Inr  u  referred  to  an  aitiiFator  Elstob*  3  East,  18.] 
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to  be  one,  two,  or  three  thousand  pounds :  fo  his 
daughter,  and  to  several  of  his  grand-children,  he  gave 
several  real  estates,  in  woitls  which  conveyed  only  an 
estate  for  life  to  each  of  the  respective  devisees.  There 
were  other  bequests,  about  which  there  was  no  dispute; 
and  of  the  residue  of  his  personal  property,  consisting 
of  various  particulars,  and  amounting  hi  thfe  whole  to 
about  twelve  thousand  pounds,  he  made  no  disposition. 
He  made  his  two  sOns-in-law  executors.  His  eldest 
grandson  by  his  deceased  daughter  claimed  the  half  of 
Uie  book  debts,  and  a  considerable  sum  besides,  to 
partner  in  his  trade.  The  executors  resisted  this  claim; 
in  consequence  of  which  a  general  suBmission  was 
made  to  the  award  of  three  gentlemen,  who  were  sup- 
posed to  have  been  well  acquainted  with  the  intentions 
of  the  deceased.  The  parties  to  the  submission  were 
the  executors  of  tHe  first  part  ；  the  eldest  grandson  by 
the  deceased  daughter  of  the  second  part  ；  and  the  same 
grandson,  the  husband  of  the  living  daughter,  and  the 
rest  of  the  grand-children,  and  the  husbands  of  such  of 
them  as  were  females  and  married,  of  the  third  part, — 
The  arbitrators,  by  their  award,  among  other  tlungs, 
for  which  the  award  was  not  impeachied,  directed  that 
the  several  devisees  of  the  real  estate  should  hold  the 
several  parts  respectively  devised  to  them,  in  fee- 
simple  ； that  the  executors  should  pay  to  the  eldest  son 
of  the  deceased  daughter  a  considerable  sum,  as  the 
balance  due  to  him  as  partner  with  the  testator;  that 
they  should  also  pay  him  anOthet  sum,  being  the 
moiety  of  the  book  debts  due  to  the  partnership  ；  and 
that  the  remainder  of  the  book  debts,  together  with 
ali  the  residue  of  the  personal  property,  should  be 
equally  divided  among  the  seven  grand-children  of  the 
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testator/  The  submission  to  this  award  was  made  a 
rule  of  the  Court  of  King's  Bench,  under  the  statute— 
On  the  part  of  the  husband  of  the  deceased  daughter 
an  application  was  made  to  the  court  to  set'  aside  this 
award,  on  these  objections : ~ first,  that  the  arbitrators 
h^d  declared  the  eldest  grandson  by  the  deceased 
daughter  of  the  testator  to  have  been  a  partner  in  his 
trade,  whereas,  in  feet,  fae  never  had  been  such  part* 
ner,  and  the  question  oS  partnership  had  never  been 
ffiscussed  by  tiie  arbitrators  in  the  presence  of  the  ap- 
plicant J  and,  secondly,  that  the  arbitrators  had,  in  two 
particulars,  taken  upoti  themselves  to  make  a  will  t6t 
the  'testator,  instead  of  explaining  what  he  had  made  ； 
first,  that  they  had  given  to  the  several  devisees  of  the 
real  estates,  es^tes  in  fee-simple,  whereas  the  testator 
had  given  them  only  estates  for  life  ；  the  consequence 
of  which  was  that  the  reversion  in  fee  belonged  to  Xht 
living  daughter  and  to  the  eldest  son  of  the  deceased 
daughter  in  coparceneiy  ；  and,  secondly,  that  they  had 
directed  the  residue  of  the  personal  property  to  be  di- 
vided equally  among  the  seven  grand-childreh  of  the 
deceased;  whereas,  by  the  statute  of  distributions,  it 
belonged,  in  equal  moieties,  to  the  living  daughter,  and 
to  the^w  grand-children  by  the  deceased  daughter. 

The  fitst  objection  was  fully  answered  •  by  the  affi- 
davits of  the  arbitrators,  and  of  the  eldest  grandson  of 
the  testator  by  his  deceased  daughter;  and  by  the  same 
affidavits  it  appeared,  that  with  respect  to  the  real 
estates  the  award  had  only  confirmed  some  agreements 
which  had  been  made  among  the  parties,  themselves 

7  Vid.  this  award  in  the  Appendix^ 
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With  respect  to  the  objection  to  the  manner  in  whic^ 
the  ai:kitrators  bad  disposed  of  the  residue  of  the  per- 
sonal property,  the  court  suggesting  the  distinction 
above,8tated,  directed  tlurt  the  arbitrators  should  make 
an  additional  affidavit,  and  state  whether  they  had  in- 
tended to  follow  the  statute  of  distributions^  or  had  iaid 
it  intkely  out  of  their  consideration,  and  decided  on 
equitable  ciroumstsinces. 

The  arbitrators  made  such  additional  affidavit,  iu 
which  they  stated^  "  l^at  in  dispoaing  of  the  residue 
" among  th/e  sev^  grandrchildFen  they  did  not  con- 
" ccive  they  were  inaku\g  any  distribution  of  it  ac- 
*  ^cording  to  any  fi^ed  ri^s  of  law  upon  the  subject, 
" but  that  they  were  dealing  out  to  the  several  parties 
ioitere&ted  whaut  appeared  to  them  to  be,  according  to 
the  best  of  their  judgment,  under  all  the  pircum- 
" sUnceft  of  the  case,  strict  and  impartial  justice,  agree- 
" viAy  to  what  they  bdUeved  to  have  been  the  mtention 
of  the  testator."  , 

Tbe  court  tliought  this  a  sufficient  answer  to  the  ob- 
jectkMi,  md  dkcharged  the  rule.' 

Whwe  ^ny  qim^mstance  is  suppressed  by  either  of 
tbe  purties,  or  concerted  from  ooe  of  the  aFbitrators, 
and  if  the  arbitralor  declare  that  had  be  known  thajt 
Ctreum3t9tfice  he  would  not  have  made  such  an  award, 
that  will  be  a  sufficient  reason  for  setting  aside  the 


•  Ainsley  v.  GofiT,  Hilary  Term,  under  the  statute  enter  into  legal 

lf99— hi  diis  case  tin  t^ourt  objections  to  the  award  in  this 

actod  as  a  court  of  eqittty.  it  stage;  but  that  objecdoti was  not 

might  have  been  taken  as  a  pre-  started. 一 Vid.  ante  p.  S4l,  342. 

Uminary  objection  to  the  appli-  [3  Eaat,  18.  Kent  Ektob  &  al.] 
csttkm  that  the  cwrt  could  not 
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Avm6.  Thus  wbeaet  cirtauii  imimagte  attieteB  were  sliMm 
oriy  to  one  of  the  arbitrators,  and  the  other  after  ^ 
award  made  deotered  di^  had  he  seen  the  articles, 


wicke  set  the  arvmurd  aside. 

On  a  subumion  at  win  prtus^H  m  mmem  in 
rence  betit^een  Ae  paities,  the  ad^kmor,  on  setting  iSL 
nr^es  of  acbidiifift,  found  tihe  of  diem  indebted  to  iSnt 
in  a  sum  <tf  50/.  but  thtft  Ae  so  tiiebted 
was  security  for  the  other  in  a  bortd;  he  theirdbl« 
atwircfed  l^aft  the  fxarly  indebted  Amild  {my  tile  SQL 
but  mrt  ttnta  the  other  had  either  discharged  the  bcmd 
€r  itideiniafied  the  seonrity  against  it.  At  the  time  <tf 
the  reference  the  party  imiebted  ivas  in  Irdand,  m$, 
the  fnatief  was  conduoted  on  Ills  hdtuitf  by  kis  attomef, 
who  w»  liot  acquainted  with  any  ^fAiec  eircuiftistante 
than,  those  Udd  before  the  arfekrator;  the  party  td 
whom  the  money  was  awarded  kidemnified  the  otfier 
against  the  bond  or  discharged  it,  and  then  brouf^ 
an  action  for  50/.  holding  ^  ether  to  bail :  it  was 
then  discovered  Aat  the  jdefendant  was  bound  as  a 
security  for  the  plaintil^  mmother  bond  to  a  conskle- 
table  amoant;  a  cireumstairce  which  was  wiAin  tSie 
^fflntiff's  knowledge  at^die  time  of  the  reference,  but 
which  he  had  concealed*  The  arbitrator  now  swort 
that  had  this  circumstanoe  the  other  bond  been  laid 
before  him,  he  would  not  kave  awarded  the  SOL  with- 
out ][»xmding  that  Uie  plaintiff  shduld  either  disdiarge 
the  second  bond,  or  indemnify  die  defendant  against*  it. 
Ou  these  circumstances  being  stated  to  the  court,  dicy 

^  1  Atk.  77,  (54.) 
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granted  a  rule  to  shew  cause :  ：  but  the  event  I  have  not 

heard.  ^  • 

In  the  two  cases  immediately  precetog,  it  was  al- 
leged, that  the  aHbitrator  had  declared,  "  that  had  he 
been  acquainted  with  the  facts  concealed  he  would  have 
made  a  different  award."  The  two  following  cases,  how- 
ever, shew  that  such  an  allegation  is  not  necessary,  and 
that  it  is  sufficient  "  that,  from  the  nature  of  the  fects 
concealed,  it  may  be  reafionably  supposed  his  awafd 
would  have  been  different." 

In  the  time  of  Lord  Talbot  a  bill  was  filed  in  Chan- 
eery  for  an  account  against  the  defendant,  as  Super- 
cargo of  the  South  Sea  Company.  At  the  hearing  all 
matters  were  referred,  an  award  was  made,  and  mu- 
tual releases  executed.  The  plaintiffs  exhibited  aiiew 
bil"  suggesting,  that  since  the  award  they  had  received 
information  of  effects  to  the  value  of  119,000  dollars, 
concealed  by  the  defendant  from  the  arbitrators.  The 
defendant  pleaded  the  award  and  releases,  and  an- 
swered that  the  account  taken  by  the  arbitrators  was 
feir  and  just,  but  did  no^nswer  to  the  concealment 
particularly  mentioned  in      bill.  Lord  Talbot,  after 
remarking  that  by  the  express  words  oi  the  statute 
awards  were  to  be  set  aside  only  for  partiality  or  cor- 
ruption in  the  arbitrators,  declared  that  this  rule  was 
too  confined  to  be  applied  to  a  bill  filed  in  a  court  of 
equity,  and  that  there  were  other  reasons  equally  co- 
gent--^uch  were  fraud  and  concealment  in  either  of 
th6  parties.  It  was  true,  he  said,  that  arbitrators  were 
in  the  nature  of  judges,  and  in  some  respects  had  a 
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greater  latitude,  not  bdng  confined  within  tbe  rules  of 
a  court  of  law  or  equity,  and  therefore  migbt  make 


such  allowances  as  could  not  be  admitted  in  the  courts 
<rf  judicature:  but,  as  at  law,  where  a  judgment  is  ob- 
tained by  fraud  or  surprize,  nothing  was  more  common 


bills  of  review  were  daily  brought  in  this  court,  where 
evidence  had  arisen,  which  could  not  be  obtained  at 
the  time  of  the  decree  ；  so  there  was  the  same  reason  in 
the  case  of  awards.  In  the  present  case  it  could  not  be 
imagined  that  the  defendant  had  accounted  for  the  mat- 
ters in  question,  and  that  this  must  have  occasioned  a 
considerable  difference  in  the  award.  For  these  reasons 
the  plea  was  overruled,  and  the  defendant  ordered  to 
answer? 

An  annuity  had  been  granted,  payable  out  of  certain 
estates,  of  which  part  came  afterwards  to  the  plaintiff 
and  part  to  the  defendant.  Pisputes  having  arisen  re- 
specting the  proportions  in  which  this  annuity  was  to 
be  paid,  a  bill  was  filed  in  the  Court  of  Exchequer, 
praying  a  decree  for  the  apportionment  of  the  pay- 
ments;- the  parties  submitted  to  have  the  question 
•  referred,  by  order  of  the  court,  to  arbitration  ；  the 
appointment  was  of  course  to  be  regulated  by  the^re- 
spective  values  of  the  parts  of  the  estate  in  the  hand$ 
of  the  parties.  An  award  was  made :  a  bill  was  after- 
wards  filed  by  the  plaintiff,  charging  that  the  defend- 
ant, in  the  account  he  had  laid  before  the  arbitrators 
of  the  particulars  of  the  estate  in  his  hands,  had  sup- 
pressed several  parcels,  and  wiUtiUy  misrepresented  its 


as  upon  decrees 
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extent  and  value.  The  bill  further  charged  that  the 
plaintiff  had  not  till  lately  discovered  the  fraud,  and 
prayed  to  have  the  matter  opened.  One  member  of 
the  court,  observing  that  the  plaintiff  alleged  a  ma* 
terial  part  of  the  circutilstances  of  the  case  to  have  been 
unknown  to  him  till  after  the  award,  said  it  might  well 


ficient  to  let  in  further  inquiry  ；  but  they  all  agreed 
that  the  subaequf^t  charge  of  wilful  concealmeat  by 
the  defendant  ought  to  preclude  him  from  having  any 
benefit  from  the  award;  that  the  suggestion  was,  that, 
according  to  the  principle  of  decision  actually  adopted 
hj  the  arbitrator,  he  must  have  drawn  a  different  con- 
dii^on  if  he  had  not  been  deceived,  and  therefore  they 
thought  that  the  fact  of  the  concealment  should  have 
been  investigated/ 

One  case  is  reported  where  a  court  of  equity  set 
aside  an  award,  principally  on  the  ground  of  excessive 
damages.  The  plaintiff  in  the  bill  had  called  the  de- 
fendant, who  was  a  butcher,  a  bankrupt  knave;  the 
matter  was  submitted  to  arbitrattoa,  and  the  arbitrators 
gave  the  butcher  495 厶 to  repair  his  honour.  The 
Court  of  Chancery  thought  this  excessive,  and  set  aside 
the  award,  aod  directed  a  trial  at  law,  and  the  jury 
gave  him  10//  One  of  the  books/  however,  in  which 
this  case  is  mentioned,  says  that  the  court  did  not  set 
aside  the  award  merdy  for  excessive  damages^  but  be- 
cause it  appeared  that  one  of  the  referees  was  the 

3  Mr.  Baron  Thompson.  3  Chan.  Rep.  76.  3  Vcm.  251. 

*  Gtirtside  v.  GaTtaide>  3  Anstr.  1  Eq.  Ca.  Abr.  49,  (50.) 

Rep.  Exch.  735.  •  Vcm.  354. 
'  Butcher  of  Ctoydm*%  case. 
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butoher^B  cousin:  yet  it  must  be  observed,  tiiat  idle  ex. 
c«ss  of  damages  must  have  been  the  {M«dpal  reafion, 
because  it  is  cettain  the  relationship  of  the  arbkrslor  to 
the  part^  is  not  a  reason  for  impeaching  an  svwaid. 

By  the  Roman  law,  the  party  who  liiougfat  he  had  rea- 
son to  complain  <A  an  award  mig^  be  rdieved  against 
it  for  reasons  of  the  same  nature  with  those  wlddi  are 
the  fe^mdatkms  of  relief  in  our  courts.' 

Where  the  submission  is  under  the  statute  or  by  re- 
ference at  nisiprius,  the  court  will  listen  to  an  applica- 
tion to  have  the  award  sent  back  to  the  arbitrator  to  re- 
consider it,  on  the  suggestion  that  he  had  not  sufficient 
materials  before  him  ；  and  perhaps  too,  to  rtctify  any 
trifling  or  apparent  mistake :  but  when  the  submission 
is  according  to  the  statute,  such  apptication  most  "be 
made,  within  the  time  thereby  prescribed,  though  no 
misconduct  be  imputed  to  the  arbitrator/ 

If  an  award  appear  on  the  face  of  it  to  be  contrary  to 
the  rules  of  a  court  of  equity,  that  will  be  a  reason  ftMP 


, ItademumaQtein  committc- 
tur  stipulation  cum  adversus  earn 
quid  flty  u  sine  dolo  malo  stipu- 
lantis  factum  est :  sub  hac  enim 
cenditione  comtnittkur  sdpula- 
tkh  ne  quU  doUsui  pramiiBn  fe- 
ist. Sed  siquidem  compromiaao 
adjiuatur>  tiquid  dolo  in  ea  re 
/actum  sit:  ex  stipulatu  conve- 
niri,  qui  dolo  fedt,  potest.  Et 
ideo,  si  aibitrum  quis  corrupit 
Tcl  pecunia,  vcl  ambidone,  vel 
advocatum  diveiw  partis,  vcl 
aliquem  ex  his  quibus  causam 
mum  commiaent  ；  vcl  si  adTer- 


narium  caUide  circumvooit.  £( 
omnino  si  in  hac  lite  dolose  ver- 
satus  est:  .locum  habebit  ex  sti- 
pulatu actio.  £t  ideo,  si  velit  de 
dolo  acdonem  exercere  adtersa- 
ritts:  Qon  debebit  cum  hsbtattd 
stipulatu  actionem.  Quod  si  hn- 
jusmodi  clausuiain  compromis86 
adsciipta  mm  est,  tunc  dc  dolo 
actio,  velexceydo  locum  habdik. 
Hoc  autem  compromissum  pie-, 
num  est,  quod  et  doli  clausula 
habet  mcntkmem.— Ff.  i,  4.t.  8. 

8.31. 
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suck  a  court  to  set  it  aside;  as  if  it  concern  an  voSgptf 
to  whom  a  sum  of  monejr  is  awarded;  and  it  b  also 
ftwarded  that  the  guardian  shall  give  a  bond  that  the 
infant  shall,  at  his  (ull  age,  convey  certain  land  in  dis- 
pute:  for  this,  it  has  been  said,  is  inequitable,  because 
tte  in&nt  may  die,  or  if  he  live  to  fuH  age,  may  refuse 
to  convey.* 

Jn  our  books  mention  is  frequently 
Ban  fgt  an  Anard  made  wi^  approbation  of  a  maxim  ad< 
^%u&dio  m  ed  from  the  civil  law,  "  that,  that  against 
" "  which  relief  is  prayed  cannot  be  plead- 
" ed  in  bar  of  such  relief,,"  Yet  there  are  two  cases  to 
which  this  maxim  seems  peculiarly  applicable,  but  in 
which  it  has  seldom  prevailed;  I  mean  the  case  of  an 
ajK^ard,  and  the  case  of  a  release. 

The  learned  author  of  "  a  treatise  of  the  pleadings 
by  English  Bill,"  following  the  authority  of  decided 
cases,  has  without  any  comment  expressive  of  disap- 
probation, laid  down,  1st,  "  That  an  award  mly  be 
" pleaded  to  a  bill  to  set  aside  the  award,  and  open  the 
" account;  and  that  it  is  not  only  good  to  the  merits 
of  the  case,  but  likewise  to  the  discovery  sought  by 
the  bill.  But  that  if  fraud  or  partiality  be  charged 
against  the  arbitrators,  those  charges  must  not  only 
" be  denied  by  way  of  averment  in  the  plea,  but  the 
" plea  must  be  supported  by  an  answer  shewing^  the 
" arbitrators  to  have  been  incorrupt  and  impartial." — 
2dly,  "  That  if  the  plaintiff  has  released  the  subject  of 

•  1  Ca.  Ch.  2T9,  280.  dem  rei,  cujus  |ietitur  dissotuda 

1  Non  compedt  exceptio  ejus-      »  2  Atk.  395,  501. . 
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" Us  demand,  the  defendant  may  plead  the  rdease  in 
" bar  of  the  bill  which  prayed  that  the  release  might 
" be  set  aside,  notwidi^ttiiding  the  objection  that  a  plea 
*^  of  the  release  is  in  such  a  case  exeeptio  ejusdem  rei 
" cujus  petUur  diuabitio?" 

Having,  without  success,  taken  a  great  deal  of  pains 
to  reconcile  this  doctrine  to  my  own  notions  of  propriety 
and  consistency  in  pleading,  I  will  detail  the  most  re- 
markable of  the  cases  I  have  been  able  to  find  on  the 
subject,  and  submit  a  few  remarks  to  the  consideration 
of  the  reader, 

A.  and  B.  partners  in  a  concenl  of  bbyiog  and  selling 
diamonds  in  France  in  the  year  1719,  having  some  dis- 
pQtes,  submitted  them  to  arbitration  ；  the  arbitrators 
made  their  award,  with  which  A.  not  being  satisfied, 
filed  a  bill  in  chancery  against  B«  and  the  arbitrators  for 
an  account,  and  to  Imve  the  award  set  aside :  B.  as  to 
the  account  pleaded  the  award;  and  the  arbitrators, 
as  to  a  discovery  of  several  particulars  prayed  by  iflie 
bin,  and  as  to  any  relief  against  them,  pleaded  the 
submission,  and  that  by  consent,  it  was  made  an  order 
of  this  court. ~ The  Lord  Chancellor  allowed  B.'s  jdea 
as  to  the  account,  but  overruled  the  plea  of  the  arbitra- 
tors as  covering  too  much,  that  is  to  say,  several  pard- 
culars,  which  might  tend  to  shew  a  parti^ity  in  their 
proceedings/ 

Had  the  bill  taken  no  notice  of  the  award,  but  prayed 
merely  for  an  account,  I  can  sec  the  good  sense 

3  Mitibrd  209.  3  Vin.  Arb.  139.  pL  38.  cited  2 

4  Godfrey  v.  Boucher,  4G.2.   Eq.  Ca.  Abr.  92.  pi.  4. 
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of  allowing  the  former  to  be  pleaded  in  bar  ot  die  lat- 
ter, provided  the  fomer  cannot  be  impeached  on  any 
of  the  grounds  on  which  an  award  may  be  iii4>ea£hed: 
but  here/die  biU  states  the  awand,  with  nfeaaons  of  con« 
plaint  aigainst  it,  and  prays  that  k  may  be  set  askb  as  a 
preliminary  step  towards  taking  the  account. 一 I  can- 
not understand  how  the  aivard  itself,  the  vciy  object  of 
complaint,  should  be  set  . up  as  an  obstade  to  idief 
against  that  complaint. 

In  1730  a  bill  was  filed  by  the  South  Sea  Confmy 
against  Bumstead,  one  of  Aeir  supercargoes;  stf  tbo 
hearing  all  matters  were  referred;  an  award  was  made, 
and  mutual  releases  wore  executed* — The  Compiuiy 
brought  a  new  bill,  suggesting  that  since  the  award) 


119,000  dollars,  concealed  by  the  defendant  from  the 
arbitrators.  The  defeadant  pleaded  the  award  and  re- 
leases, and  answered  that  the  account  taken  by  the  ar- 
bitrators was  hir  and  just,  but  did  not  answer  to  the 
concealment  paitipularly  mentioned  in  the  bill. ~ Lord 
Chancellor  Talbot  said,  "  It  is  a  rule,  and  so  are  the 
" express  words  of  the  statute,  that  awards  made 
" between  parties  shall  not  be  set  aside  but  for  cor- 
" Fuption  or  partiality  in  the  arbitrators  ；  but  there  are 
" other  reasons  equally  mischievous  and  prpper  for 
" relief  in  this  court;  as  where  there  is, fraud  or  con- 
cealment in  either  of  the  parties.  It  is  true,  arbi- 
trators are  in  the  nature  of  judges,  and  in  some 
respects  have  a  greater  latitude,  not  being  confined 
whhin  the  rules  of  law  or  equity,  and  therefore  may 
" make  such  allowances  as  could  not  be  admitted  in 
" courts  of  judicature :  but  as  at  law,  where  judgments 
are  obtained  by  fraud  or  surprize,  nothing  is  more 


it 
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" common  than  to  set  the  judgment  aside;  so  upon 
" decrees^  biUs  of  review  are  daily,  brought  in  thi» 
" court,  wber€  evidence  arises  which  could  not  be 
" obtained  at  the  time  of  the  decree:  there  is  the  same 
" reason  in  the  caae  of  awards;  and  in ,  this  case,  it 
" cannot  be  imagined  that  the  defendant  had  accounted 
" for  these  matters,  supposing  the  &ct  to  be  true,  for 
" this  would  have  occasioned  a  considerable  ififference 
" in  the  award:"  for  this  reason  the  plea  was  overrated^ 
and  the  defendant  ordered  to  answer/ 

The  pka^  therefore,  was  overruled;  not  becvtae  it 
wascc»8idei^  as  iBipr(^)er  in  itself,  but  because  k  was 
not  supported  by  an  answer  to  the  charge  of  eoooeal* 
menu  H^d  that  charge  been  answered,  the  plea  would 
have  been  sustained:  but  it  may  be  remarked  that  had 
the  charge  been  answered,  the  plea  in^ouldhave  been 
unnecessary. 

Sir  Edward  Desbouvrie,  a  freeman  of  Londcn^  pos* 
sessed  of  a  very  great  personal  estate,  had  a  wife,  a  soii| 
and  a  daughter.  He  ccxnpounded  with  his  wife  as  to 
her  cu^mary  share,  and  made  his  will,  by  wUch  he 
gave  to  hi&  daughter  10^000/.  upon  conditkm  that  die 
should  release  her  orphanage  part,  tbgedier  with  2SBL 
her  claim  or  rig^t  to  his  personal  estate  by  virtue  of 
the  custom  of  the  city  of  London,  or  otherwise,  md 
made  his  son  executor,  his  daitghter  being  about 
twenty-three  years  of  age. 

After  the  death  of  the  testator,  llie  daughter  a|;reed 
with  her  brother  to  accept  the  legacy  on  the  terms 

•  South  Sea  Company  v.  Bum-  ported  in  the  latter  book  as  in 

stead,  15  March,  1734.  2  £q.  the  former.  Vid.  this  case  ante, 

Ca.  Abr.  80.  pi.  8.  3  Vin.  Arb.  p.  356. 
UO.  p.  39,  not  80  disdndly  re- 
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on/ which  it  was :given  her  by  her- fether's  will:  a 
release  was  accordingly  prepared,  and  before  she  exe- 
cuted it,  her  brother  informed  her,  that  she  had  it 
in  her  election,  to  have  an  account  of  her  fodber，s 
personal  estate,  and  to  claim*  her  orphanage  part 一 
She  declared  she  would  accept  of  the  legacy,  that  being 
a  sufficient  provision  for  any  young  woman;  she  exe- 
cuted the  release,  and  her  brother  paid  to  her  the 
10,000/.  with  interest. 一 She  afterwards  married  an 
attorney,  who  filed  a  bill  to  have  this  release  set  aside, 
charging  that  the  personal  estate  of  which  the  father 
died  possessed,  was  much  above  100,0Q0fctiie  daughter's 
diare  of  which  by  the  custom  would,  under  all  the  cir- 
cumstances of  the  case,  amount  to  upwards  of 40,000/1 

The  brother,  the  defendant,  pleaded  this  release. 

On  behsdf  of  the  plaintiff  it  was  argued,  that  as  the 
bill  was  filed  fw  the  purpose  of  having  this  release  set 
wide,  the  defendant  ought  not  to  be  admitted  to  plead 
it  in  bai\  the  rule  being  "  non  potest  adducr  exceptio 
" ejusdem  rei  cujiis  petitur  dissolutio."  But  the  Lord 
Chancellor  interrupted  the  counsel,  saying,  this  was 
every  day's  practice  ；  and  that '  otherwise  "  no  release 
" or  award  could  be  pleaded  to  a  bill  that  was  brought 
" to  set  aside  the  same."* 一 The  maxim  being  adopted, 
the  consequence  is  inevitable,  "  that  no  release  or 
award  can  be^  pleaded  to  a  bill  brought  to  set  them 
aside:"  and  I  think  it  is  against  good  sense  to  permit 
them  to  be 拟 pleaded. 

•  Pusey  V.  Sir  Edward  Desbouvrie,  3  P.  Wms.  ai5，  316. 


when  the  Award  is  improperly  ntade.       4)6 £1 

Lingood  and  Eade  had  been  partners  in  trader 
upon  the  dissolution  of  the  partnership,  some  disputes 
arising;  a  suit  in  chancery  was  for  some  thne  carried 
on  between  them;  in  the  course  of  which  a  pro{K>sal 
uras  made  and  accepted,  of  referring  ail  matters 
teovcrsy,  and  the  submission  was  made  an  order  of  that 
court:  one  t^ondhion  was  that  the  (paijies)  should  be 
restrained  from  bringing  a  bill  in  equity  against  the  ar* 
bitnrtors:  they  awarded  that  9150/.  were  due  to  Eade 
on  the  balance  of  accounts:  Lingood  brought  a  bill 
against  the  arbitrators  and  Eade,  charging  corrupticm 
and  partiaKty,  and  i»*aymg  dmt  they  might  set  forth  the 
general  accounts  betwfecH  the  plaintiff  and  the  defendant 
Eade  relating  to  the  partnershiB. To  so  much  and 
such  part  oS  the  bill  as  sought  a  general  account  the  de- 
fendant^  refused  to  make  discovery,  and  pleaded  the 
award  in  bar. 

The  biU  furdier  prayed  a  discovery  on  what  account 
or  accounts  of  the  parties  the  arbitrators  founded  their 
award.  *  、 

To  this  part  also,  they  refused  to  discover,  and 
{beaded  the  award  itself  in  bar* 

Lord  Hardwicke  is  reported  to  have  said  :  "  Th»e 
" are  many  instances  in  this  court,  where  arbitrators, 
" to  a  bill  charging  comiptkm  and  partiality,  may 
" plead  the  award  in  bar  to  the  discovery;  but  then  it 
is  incumbent  upon  them  to  support  their  plea,  by 
shewing  themselves  incorrupt  and  impartial,  or  other- 
wise the  court  will  give  a  party  a  remedy,  by  making 
" arbitrators  pay  costs." 

" The  great  doubt  with  me  is,  as  this  award  seems 
" executory  and  not  final,  whether  it  is  a  good  award 
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" at  law,  then  hpw  caa  the  arbitirvtcMTs  pkad  k  mfaar  to 
" the  discovery,  prayed  by  the  bill?," 

Here  it  may  be  remarked,  that  an  award  can  only  be 
impeached  either  from  objections  appearing  on  the 
of  it,  or  from  eztrmsic  circumstances,  &uch  as  improper 
conduct  in  the  arbitrators,  or  conoeahnent  in  one  of  the 
pftities:  if  the  plaintiff  seek  to  set  aside  the  award  £K>m 
any  alleged  uitrinaic  defect,  he  wiH,  of  necesuty,  expose 
such  defect  by  his  bill :  if  in  doing  thishe  setont  thewAoAr 
award  Mrly,  it  seems  altogether  irreconcikAhle  to  coia- 
moft  sense,  that  the  defendant  should  be  permitted  to 
answer,  the  complaint  against  the  awa^cl,  by  plokfing 
the  «rard  itself  with  all  its  alleged  defects* ~ Id  such  a 
case,  if  the  defendant  fimk  he  caa  rapport  the  award  oa 
its  mtriiwo  merits,  the  proper  mode  of  doing  this 
seems  to  be,  to  demur  to  the  bilh 一 If  the  plaintiff  set 
out  the  award  partially,,  stating  only  such  parts  as  he 
supposes,  taken  by  themselves,  would  render  die  award 
void^  this  maj  sometimes  be  answered  by  the  defendant, 
by  stating  such  other  parts  as,  cohpled  whh  the.  appa- 
rently &nhy  parts  stated  in  the  bill,  would  render  the 
whole  valid  :  but  I  apprehend  this  might  as  wdi  be 
done  by  answer  as  by  pAea.^ 

When、  the  ground  of  impeaching  the  award  arises 
from  extrinsic  circumstances  statol  ki  the  bill,  the 
above  dictam  admits  that  the  mere  statement  of  At 


7  Lingood  v.  Croucher^  2  Atk. 
395,  (411.) 

•This  reasoDUSg  proceeds  on 
the  assumption  that  a  bill  will 
lie  to  set  wde  an  avard  merely 
from  objection?  appearing  on  the 


face  of  it}  which  however,  it  has 
been  seen,  is  not  the  case— Vid. 
ante,  p.  32T.  [It  seems  to  be 
otherwise  if  the  objecdoDS  be  of 
an  equiuMe  kind.  Vid.  antoi  p. 
360«  n.  9.】 
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award  by  way  of  plea  is  not  sufficient  without  a  denial 
of  those  extrinsic  circumstanced  in  support  of  it.  -As 
the  com|daint  againM  the  award  arises  from  those  ex- 
tfinsic  circumstances  only,  I  apprehend  die  mere  denial 
of  tkem,  without  a  plea,  would  be  a  sufficient  answer 
to  the  biH.  • 

Lingood  had  preferred  his  petition  to  set  aside  the 
award  in  the  matter  between  him  and  £ade  ；。  this  pe- 
tition was  dismissed,  but  without  prejudice  to  his  bring- 
ing a  bill  for  the  same  purpose:  he  broagfat  a  bill  ac- 
cordingly against  the  arbitrators  and  Eade,  by  which 
he  prayed  that  he  might  have  inspeetion  bf  all  the  ac- 
counts, from  which  the  arbitrators  framed  their  award; 
that  the  award  might  he 《et  aside,  and  that  the  defendant 
Eade  might  account  generally  for  aU  transactions  during 
his  partnership  with  the  plaintiff. 

Eade  pleaded,  that  in  former  causes  between  him 
and  the  plaintiff  in  this  court,  an  order  was  made  the 
18th  of  November  1740,  at  the  request  and  by  the 
consent  of  the  parties,  that  all  matters  in  diflerence  be- 
tween them  relating  to  their  joint  dealing^,  or  otherwise, 
should  be  referred  to  certain  persons  whom  he  named 
in  his  plea,  the  award  to  be  made  on  tfie  first  day  of 
May  then  next;  that  by  a  subsequent  order  of  coart, 
with  the  consent  of  the  plaintiff's  counsel,  the  time 
fot^  making  the  award  was  enlarged  till  ihe  first  of 
November,  and  by  a  third  order  till  the  first  of  Febru- 
ary;  that  the  arbitrators  met  45  times,  the  plaintiff 

•  The  reference  must,  there-  of  a  cause  depending,  otherwise 
fore,  have  been  made  under  mi  the  court  could  Dot  have  enter- 
order  of  the  court,  in  the  course   tained  this  petition. 
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and  def(^dant  being  present  at  the  greatest  number  of 
the  meetings,  and  having  ftilly  heard  and  examined 
the  plaintiff  and  the  defendant,  and  their  several  wit- 
nesses, made  their  award  within  the  time  limited:  and 
among  other  things  declared  that  they  had  taken  an 
account  of  the  outstanding  debts  due  to  or  oi?dng  by 
or  froiii  the  complainant  and  the  defendant,  or  either 
of  them,  on  account  of  theii*  joitit  deaRngs,  and  they 
awarded  that  each  should  pay  and  discharge  one  equal 
moiety  of  the  several  debts  liiereiq.  mentioned  ；  that  is 
to  say,  to  Samuel  Torin  92/.  IGj.  9rf.  to  SUngsby 
Bethel  82/.  18s.  2d.  and  to  John  Hide  15/.  which  the 
said  arbitrators  found  to  be  ithen  remaining  due  from 
the  complainant  or  defendant,  or  ope  of  diem,  on  theb 
joint  accounts;  be  the  same  more  <h*  less  than  as  above 
mentioned. 

That  the  arbitrators  have  set  forth  in  a  schedule'  to 
their  award,  an  account  gf  sundry  debts  and  effects 
owing  to  the  partnership,  amountifig  tb  5094/.  14^.  2d. 
which  debts  and  securities  they  a^trarded  to  belong  in 
moieties  to  the  plaintiff  and  the  defendant;  and  for 
the  better  getting  in  the  same,  the  arbitrators  recom- 
mended to  the  defendant  and  complainant  to  consent 
that  an  order  might  be  made  by  this  court  for  the 
appointment  of  a  proper  person,  conversant  in  mer- 
cantile affidrs,  to  collect  in  the  same  fof  their  joint 
use;  and  in  case  either  of  the  parties  should  refuse  to 
consent  thereto,  the  arbitrators  did  make  it  their  hum- 
ble request  to  this  court  to  order  the  same,  as  the  most 
probable  means  of  preventing  future  litigation  between 
the  parties.' 

That  the  arbitrators  did  award  and  declare,  that 
exclusively  of  the  above  matters  there  was  then  due 
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from  the  plabtiff  to  thedefendaat  the  sum  of9194/.  19^. 
64L  on  a  just  balance,  which  they  awarded  to  be  paid 

on  each  payment,  with  interest  at  4/.  per  cent*  from  the 
second  of  the  same  Februacy. 

That  lastly  they  did  award,  that  upon  payment  of  the 
said  sum  of  919AI.  19s.  6c/.  the  plaintiff  and  defendant 
should  mutually  execute  and  deliver  to  each  other  re- 
spectivelj  a  good  and  sufficient  release  and  discharge, 
(the  form  to  be  settled  by  one  bf  the  .masters  of  this 
court,  in  case  this  court  should  be  pleased  to  give 
directions  for  the  settling  thereof ),  whereby  the  said 
parties  should  respectively  release  to  each  other  all 
matters  in  difference  between  them  relating  to  their 
joint  dealings,  &c. 

" The  defendant  far  plea  further  saith,  that  all  the 
"  said  particulars  so  awarded  are  fair  and  just;  all 
" which  matters  an4  things  he  pleads  in.  bar  to  the 
" plaintiff's  bill,  and  submits  to  the  court,  whether  l^e 
" is  obliged  to  make  any  other  or  further  answer." 

The  validity  of  this  plea  being  argued  before  Lord 
Hardwicke,  oa  the  validity  of  th&  award,  his  Lordship 
expressed  Mmself  thus :  "  Though  the  bill  is  brought 
for  two  purposes,,  yet  one  is  consequential  to  the 
other.  First  to  set  aside  the  award*  Secondly  for  a 
general  account. 
" The  prayer  of  die  bill  to  set  aside  the  award  mUst 
" be  founded  upon  the  fraud,  corruption^  or  misbeha- 
" viour  of  the  arbitrators;  for  it  would  be  improper  to 
" come  .into  this  court  to  set  it  aside  merely  for  an  ob- 
jection in  point  of  form.  The  other  part  of  the  bill  i& 
the  original  right  the  party  ha4  before  the  award,,, . 
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" I  must  consider  the  plea,  it  is  pleftdediothe  lat- 
" ter  part  of  the  bill,  the  general  account.  For  to  be 
" sure,  the  plsutitiff  is  intitled  to  an  account,  unleft  the 
" award  is  a  bar;  and  therefore  the  court  must  enter 
" into  all  the  kgal  objections  against  the  award,  nHiich 
•*  a  court  of  law  would  ha，e  done,  as  it  is  insisted  01% 
" by  the  plea  to  prevent  the  general  account." - 


That  tive  bill  was  brought  for  two  p^qiose^;  to  set 
aside  the  award,  and  for  a  general 糾 count;  and  that  the 
latter  was  consec^ntitd  to  the  former:  that  the  prayer 
of  the  bill  to  set  aside  the  award  must  be  foofidc^  on 
the  fraud,  &c>  of  the  arbitottors;  that  it  would  be  iin， 
proper  to  go  itito  a  court  of  equity  to  set  aside  an  award 
merely  for  an  objectkm  in'  point  of  form  ；  and  diat  the 
•  other  part  of  the  bill  is  the  original  right  the  ij^iauitiff 
had  before  the  award :  all  this  I  undemand* 一 

Had  the  bU)  been  brought  to  hare  an'  account  on  the 
mere  statement  of  the  original  transaetkms  without  tak- 
ing any  notice  of  the  award,  and  had  the  ttefetidant 
pleaded  the  aWard  in  bar  of  that  acoount，  then  I  could 
haye  understood  that  the  whole  question  before  the 
court  was  the  legal  validity  <rf  the  awar4 :  and  die  aivard 
being  pleaded  to  a  bill  seeking  to  set  a$ide  the  awaisd, 
and  to  have  an  account^  I  can  also  understand,  that  un- 
less that  award  be  proof  against  legal  objections,  it 
shall  not  be  admitted  as  a  plea  in  bar  of  the  account : 
but  admitting  the  award  thus  pleaded  to  be  ever  so  valid 
in  point  of  law,  I  cannot  understand  why  it  should  be 
admitted  as  a  plea  in  bar  of  die  account,  when  the  very 
foundatioii  of  the  complaint  iigainst  it  is  not  .its  legal 
invalidity,  but  some  edctrinsic  circumstance  which  ren- 
de 巧 it  inequitable  that  the  plaintiff  should  be  bound 
by  it. 


Loxd  Hfliiiiirkkc  himscM^  indeed,  seans  in  a  con- 
siderabfe  degree  to  have  cmisidered  the  subject  in  the 
wtne  light;  for,  tlioii^  after  iMvkig.miauile^  exasun- 
cd  ail  the  legal  objections  to  the  award,  he  said  "  he 
" was  oTopkkMin  it  vas^^  good  to  a  common  intent,  and 
，《 that  the  plea  consequeatly  must  be  allowed  against 
" the  groml  accotuit;"  yet  he  added,  "  diat  the  plain- 
" tkff.  waabot  pfeduded  at  the  bearing  of  the.  cause 
" froin  objecting  to  the  award  Yor  fraud  or  partialky  in 
"  die  arl^tiratocst"  which  was  in  (effect  admitting  that 
the  p^ca  <rf  tke  award  should  not  ^tand  in  the  iray  of 
the  pl»mtff>  having  a  general  account,  if  he  could 
effectually  impeach  it  from  extrinsic  circimiatences.^ 

laa  subsequent  oasq, 倉 reported  hf  the  saiae  repoiter, 
fipm  whcttA  ^  two  cases  immediately  preetding  are 
taken,  the  nature  of  ^  bill  is  not  statied;  it  is  simply 
alleged  that  the  defendiuat  pleaded  an  a.Ward. 

The  I^ord  Chancellor  says,  "  a  plea  of  an  award  is 
" not  only  good  ta  the  merits  of  the  case  but  to  tlie 
"  discovery;  for  a  ddepdant  to  the  biU  la  not  obliged 
" to  s^t  out  the  whc^e  account  between  him  and  the 
" j^akitiff,  after  ati  award  in  his  favour,  in  retatkm  to 
" that  vieiy  account^  for  diat  is  conciustve  to  all  the 
parties^  till  an  error  ia  shewn,  in  taking  the  Mxcamt, 
or  pmrtialky  luid  improper  behaviour  in  the  arbkm 辟 
tors  ；  and  if  any  paiticuW  error  is  prctfioded,  the 
plaintiff  ought  to  charge  ^twidi  all  its  circumstances, 
nor  is  he  preohided  from  moring  it  now  if  he  has 
" evidence  that  will  amount  to  it 

}  Lbgwood  V.  EfMLC)  2  »  Tittenson  v.  Peat,  5  Atk. 
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To  all  these  observationsy  taken  as  kidependcnt  pro- 
positions, I  can  easily  assent;  and  if  the  bill  had  been 
merely  for  an  account,  without  taking  notice  of  the 
award,  I  think  they  would  have  been  properly  used  in 
support  of  the  plea :  but  Lord  Hardwicke's  observa- 
tions in  another  part  of  the  case,  'with  respect  to  the 
groands  on  which  an  award  may  be  impeached,  ahcw 
that  the  bill  was  to  set  aside  an  award  as  well  asfor  an 
account. 

On  the  supposition  that  an  award  may  be  pkaded  to 
a  bill  filed  for  the  purpose  of  having  it  set  asid^  it  has 
been  questioned  how  far  such  a  plea  is.  proper  without 
containing  averments,  denying  ^  chai^;e&  in  the  bill, 
of  circumstances  extrinsic  to  thp  award. 

In  a  case  at  the  Rolls,  June  1786/  it  q»peared,  that 
to  a  BUI  filed  to  set  aside  an  award  on  the  ground  of 
collusion,  and  want  of  notice  to  the  plaintiff  to  attend  • 
at  the  making  of  the  award,  the  defendant  pleaded 
the  award,  and  that  the  plaintiff  had  fuU  notice;  tbat 
an  agent  from  him  attended,  and  there  was  a  fpU  dis- 
cussion before  the  award  was  made.  There  wa^  also 
an  answer  containing  similar  aveilBents  of  the  fairaess 
of  the  transactions.  It  waift  objected  diat  it  was  impro- 
per these  averments  should  be  both  in  the  answer  am!L 
plea;  but  his  Honour  overruled  the  objection,  observ- 
ing that  an  award  nakedly  pleaded  would  be  "  exceptia 
ejusdem  rei  cujas  petitur  dbsolutio,"  and  is  no  full 
bar  to-the  demand  without  denial  of  collusion  and 
partiality.  • 

A  Bill  filed  to  open  an  account  for  fraud  stated  par- 
ticular instances  of  error  and  fraud  in  the  account,  and 
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that  Aere  had  been  a  reference  and  an  award,  but 
charged  that  there  would  not  have  been  such  an  award 
if  papers  had  been  |Mroduced  which  had  been  withheld 
by^Ae  defendaift. 

To  this  bill' the  defendant  pleaded  the  award,  and  in 
the  plea  also  stated  a  release  of  the  matters  contained 
in  the  bilh 

The  Lord  Chanceflbr  *  allowed  the  plea.* 

A  bill  filed  in  the  Exchequer  for  an  account  set 
forth  an  award,  and  charged  that  it  was  obtained  cor- 
ruptly, specifying  the  corrupt  transaction.  The  defen- 
(bnt  pleaded  the  awaid,  denying  corruption  and  all  the 
particular  instances  specially,  by  way  of  aveiment;  and 
also  put  in  an  answer  to  the  same  points,  as  the  special 
averments  in  the  plea. 

An  objection  was  taken、  by  the  Lord  Chief  Baron, 
that  the  answer  overruled  die  plea.  It  was  argued, 
that  it  was  necessary  that  the  plea  should  be  a  comj^te 
bar,  and  also  that  it  should  be  supported  by  an  answer 
denying  the  special  charge  of  corruption  ；  and  at  all 
events,  if  these  averments  in  ^  plea  were  not  neces- 
sary,  diey  were  to  be  rejected  as  surplosa^. 

To  this  the  court  observed,  that  the  moinihg  of  a 
plea  is  to  let  die  party  stand  upon  a  single  point,.  wMch 
hars  the  whole  demand,  without  going  into  an  answer 
as  to  the  rest  of  die  bill  ；  but  that  this  intent  would  be 
totally  defeated  if  the  plea  were  allowed  to  contain  aver- 
ments  denying  the  whole  charges  of  Ae  bffl,  tending  to 
impeach  the  award/  • 

*  Ix>Td  Thurlow.  •  Eyre. 

»  Burton  v.  EUerton,  3  Brown      7  pope  r.  Btish,  I  Anstr.  59. 
Cha.  Rep.  196.  16  Jan.  1791. 
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I  afiprehendithis  to  be  the  correct  (tescripticii  <A  a 
plea  ；  but  the  true  consequence  seems  to  be,  not  that 
an  award  pleaded  nakedly  is  a  proper  plea  to  sudi  a 
bill,  but  that  th^  award  ought  not  in  any  shapfe  to  be 
pleads  to  a  bill  filed  to  set  it  awle. 

A  bill  filed  to  set  aside  an  award,  said  open  trans- 
actions, stated  many,  circumstances  of  impt0{pier  con- 
duct in  the  arbitrators.  The  defendimt  {rieajled  the 
award,  and  in  hb  plea  denied  cc^uskm,  and  all '  the 
charges  of  misconduct  To  this  plea  there  was  joined 
an  answer  denying  specifically  ^  the  same  charges,  smd 
stating  the  same  things  cOTiained  in  the  avomoits  m 
the  plea. 

In  ob^ction  to  this  plea^  the  caae  inuneditft^y  pre* 
ceding  was  eited  as  an  authority  ；  and  m  Jfivoar  6[  it 
the  counsel  for  the  defendant  relied  on  the  case  at  the 
RoUs. 

The  court  eonsifkred  themselves  bouod  bjr  their 
owu^^eeiaion  to  hold  that  the  av^ard  must  be  pleaded 
nakedly,  but  dadared  they  did  not  mean  to  extend 
this  rule  beyood  the  case  pf  awards;  and  thbiking^  it 
would  be  top  much  to  ovemUe  a  plea  on  this  obfection, 
therefore  gave  the  defeadant  iMve  to  aBStend^  if  the 
plaiatiff  should  ui&ist  upon  it,  otha^ise  to  be  gockl  by 
conpent*! 

A.  bUl  、yas  fi]ed  to  set  cGside  an  agreement  and  re- 
lease, stating  circumstances  of  imposition  and  equitable 
duress  in  obtaifl^ig  them.  The  defendant  plelded  to 
the  whole,  the  agreement  and  release :  there  was  no 
answer,  nor  was  the  fraud  or  duress  denied  in  the  plea. 

•  Edmonson  v.  Harder,  1  Anstr,  97. 
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The  couit^eivemiled  the  plea,  and  leave  being  prayed 
to  amend  they  refoaed  it,  saying  it  was  a  practice  not 
to  be  encouraged. 

The  defendant  put  in  a  new  plea,  of  the  release 
alone,  to  so  much  of  the  bill  as  sought  discovery  of 
transactions  prior  to  the  agreement,  and  to  the  whole 
relief  sought,  accompanied  by  an  answer  denying  the 
whele  equity  charged  as  to  the  manner  of  obtaining  the 
s^reement  and  release? 

Here  it  may  be  miuU*ked，  that  in  the  first  case  the 
eouit,  by  ovemiling  the  plea,  seem  to  have  acted  com- 
pletely on  tiie  maxim  "  haud  compelit  exceptio  ejus- 
dem  rei  cujus  petitur  dissoiutio;"  aiid  that  in  the 
secoDfd,  the  pkm  <rf  the  release  in  bar  of  the  discovery  of 
imnsaeiiaks  prior  to  the  agreement  did  not  contradict 
tfa^t  iBaxim,  because  it  was  not  i^ieaded  as  a  reason  why 
the  release  itself  should  not  be  set  aside,  nor  in  bar  of 
the  diseovery  of  the  ckrcumstances  tinder  which  that 
and' the'  agreement  had  been  obtained.  The  comt, 
however,  did  not  enter  into  the  valklky  of  the  plea: 
but  a  motion  being  made  that  this  second  pteti  and 
answer  might  be  taken  off  tJie  file,  ais  being  irregulaf,' 
and  contrary  te  Ae  former  order  of  the  court  in  over- 
ruling ^lie  first  plea,  the  Chief  Baeron  expressed  hits  ap- 
probation of  the  motion;  atid  the  uest  of  the  court 
doi4>tii^,  &e  case  stood  over,  and  was  never  mentioned 
again. 

A  bill  filed  in  the  exchequer  to  set  askfe  an  award 
slated  that  the  plaintiff  and  defendant  were  partners  in 

9  Fr^elandv.  Johnson,  1  Anstr.  i  Case  between  the  same  par- 
276.  .  ties.  2  Anstr^  407. 
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trade,  and  agreed  to  dissolve,  their  partneni^,  aadtfiat 
to  settle  accounts  amicably  they  fixed  upc^  two  arbi- 
trators. Their  award  appointed  certain  perscHi9  to  col- 
lect the  effects  and  pay  all  l^e  debts,  and  to  pay  over 
the  ^irplus  equally  between  the  plaintiff  and  the  defen， 
dant.  The  bill  tlien  stated  that  jthe  receiver  had  col* 
lected  the  e&cts,  but  that  there  was  still  a  deficiency, 
the  debts  not  bemg  all  discharged;  and  that  several 
demands  had  been  eliforced  against  the  plaintiff,  for 
which  he  called  upon  the  defendant  to  contribute. 
" The  bill  also  prayed  that  an  account  might  be  takssa 
" of  the  effects  of  tl^  partnership  and  <^  ^at  debts." 

To  the 一  bill  the  defendant  pleaded  the  award. 

To  dus  i^ea  it  wf©  objected  that  the  award  8ii^x>sed 
a  balance  in  favour  of  the  partnership,  whereas  a  de- 
ficiency had  taken  place  ;j  that  the  lurbitrators  had  not 
provided  for  this  contingency,  ^nd  of  course  the  award 
was  ttoC  final;  and  that  the  plaintifi  had  be^  called 
upcm  by  the  creditors,  and  ought  to  be  reimbursed. 

The  court  thought  that  the  Uli  ^ugbt  to  have 
specifi&d  the  otiyectioiis  to  th^  ttward,  as  a  final  settle- 
ment of  the.  account  ：  that  it  CH^ht  to  have  set  forth 
the  deficiency,  and  what  debts  m  puticttlar  the  plain- 
tiff  had  been  called  upon  to  discharge;  and  that,  ,  till 
these  specific  (Ejections  were  made  to  the  awBrd,  it 
must  be  considered  as  final.  The  jdea  was  for  the  j>re* 
sent  allowed,  but  was  set  down  for  rdiearing.  、  When 
it  came  on  to  ^  heard  c^ain^  in  addkicm  to  the  former 
、 statement,  it  appeared,  that  by  the  awaid  the  arbi- 
trators directed  that  the  partnership  should,  as  bfetwcen 


«  R<mth  V.  Peach,  2  Anstr.  5 1 9 
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tfe  partners,  be  considered  as  having  ended  at  a  day 
then  passed,  and  that  the  plaintiff  should  be  at  the  risk 
of  all  debts  incurred  subsequently  to  that  day.— The 
bin  stated  that  the  debts  discharged  by  the  plaintiff,  and 
for  a  contribution  to  which  this  bill  was  £led,  were  in- 
curred by  the  partnership. 

The  xourt  thought  that  this  might  apply  to  debts  in- 
ijurred  after  the  day  fixed  by  the  award,  after  which 
the  plaintiff  was  to  stand  to  the  risk  pf  debts:  from  that 
day,,  as  between  the  parties,  the  partnership  was  oonsi- 
dered  as  dissolved;  but  as  between  them  and  their  cre- 
xiitorsr  k  still  wbsisted.  The  arbitrators  had  proceeded 
on  a  supposition  that  the  partnership  effects  were  suffi- 
cient to  p^y  all  demands  up  to  that  time,  and  the  court 
WQuld  {n^ume  that  the  supposition  was  well  founded 
until  it  was  expresdy  negatived.  The  order  for  allow- 
ing the  plea  was  affirmed.  "  、 

Here  it  may  be  observed  that  the  court  decided  not 
on  the  grouml  of  the  propriety  of  the  plea,  but  on  the 
defect  of  allegation  in  the  bill,  which  might  have  been 
the  foundation  of  a  demurrer. 

Ai»  annuity  had  been  granted  by  A.  B.  payable  out 
of  certain  estates,  part  of  which  came  afterwards  to  the 
plaintiff  and  part  to  the  defendant.  tHsputes  ^i^ing 
about  the  jH^oportions  in  which  the  annuity  was  to  be 
paid*  a  bill  was  filed  in  the  Court  qf  Exchequo*:  in  th^ 
progi^ss  of  the  suit  the  parties  submitted  to  have  the 
matter  referred  to  arbitraticm,  under  an  order  of  the 
court~ahd  an  award  was  madcr  Another  bill  was  filed, 
ffWgjng  that  the  defendant,  in  giving  jii  to  the  arbkra- 

3  Routh  V.  Peach,  3  Anstn  637, 
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tor  the  parUculars  of  the  estate  in  his  hands,  wi)f^- 
misittpresented  its  extent  and  value,  by  suppresaipg  se- 
veral parcels,  the  proportion  which  each  was  to  pay  de- 
pending on  the  relative  values  of  the  parcels  in  their. 
Iiands.  The  bill  further  charged  that  the  plaintiff  liad 
not  till  lately  discovered  the  fraud,  and  prayed  to  have 
the  matter  opened. 

The  defendant  pleaded  the  award  alone,  and  did  not 
put  in  any  answer. 

The  question  turned  upon  the  vaUdi^  of  this  pka, 
and  cases  were  cited  ofi  both  «ide&  Oa  the  behalf  of 
the  plaintiff  it  was  Qbseryed,  "  that  it  was  a  mere  con- 
" fusion  o£  terms  to  suppc^  that  ^  award  is  a  bar  to 
" any  inquiry  concerning  the  made  in  which  the  award 
**  itself  was  obtained;  th^t  it  only  barred  inquiry  into 
" all  the  matters  submitted  to  the  arbitrator,  wl^e  the 
" award  remained  good,  but  that  even  iif  aU  was  fiuiiy 
" submitted  to  him,  yet  gross  and  apparent  errors  in  the 
" award  may  be  set  right  by  a  court  of  equity,'^ 

The  court  thought  the  charge  of  ccnicealment  ot^t 
to  be  answered;  and  Mr.  Baron  Pcnyn,  in  pard^uhr, 
said,  that  the  award  could  not  preclude  the  investigation 
of  that  charge- ~ it  was  exactly  "  excepdo  ejasdem  rei 
" cujus  petitur  dissolutib."^ 

It  seems  then  to  be  now  settled,  that  where  a  bill  is 
filed  to  have  an  award  set  aside,  oil  the  ground  of  ex- 
trinsic circumstances^  the  award  caimot  alone  be  pleaded 
in  bar  of  that  prayer  without  denying  the  chai^  of 
those  circumstances,  either  in  the  plea  or  in  a  <lis5tinct 
answer;  but  it  dp^  not  seem  no\v  to  be  considered  as 
material  whether  it  be  by  the  one  or  by  the  other,  or  by 
both. 

4  Gartaidc  t.  Gartside,  3  Anstr.  735. 
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\  can  discover  nothing  in  any  of  the  above  cases,  or 
in  an  of  them  taken  tc^ether,  which  shews  the  necessity 
oy  the  propriety  of  pleading  thie  award  at  all  in  bar  to  a 
Ml  filed  to  have  it  set  aside.  The  charges  on  which  the 
award  is  impeached  mt^t  be  answered,  and  the  denial 
of  them  is  a  sufficient  answer;  the  plea,  therefore,  of 
the  award  cannot  be  necessary;  and  I  think,  if  the  na- 
ture and  office  of  a  plea  be  considered,  it  will  be  mani- 
fest that  swJi  a  plea  is  not  proper. 

"  The  form  of  making  defence  varies  according  to 
" the  foundation  on  which  'it  is  made,  and  the  extent 
in  which  it  submits  to  the  judgment  of  the  court. 一 
" If,  on  thie  foundation  of  new  matter  offered,  it  de- 
mands the  judgment  of  the  court  whether  the  defen- 
" dairt  shall  be  compelled  to  answer  further,  it  is  termed 
a  plea"  -  " 

" A  plea  is  intended  to  prevent  further  proceeding 
at  lorgCy  by  resting  on  some  point  founded  on  matter 
stated  in  the  plea;  and  a3  it  rests  on  that  point  merely, 
" Jt  admhs,  for  the  purposes  of  the  plea,  the  truth  of 
" the  facts  contained  in  the  bill,  so  far  as  they  are  not 
" controverted  by  facts  stated  in  the  plea." 

" The  defence  proper  for  a  plea  is  such  as  reduces 
" Ae  catise,  or  some  part  of  it,  to  a  single  point,  and 
" from  Aerice  creates  a  bar  to  the  suit." 

" The  end  of  a  plea  is  to  reduce  the  cause,  or  the 
" part  of  it  covered  by  the  plea,  to  a  single  point,  in 
" order  to  save  cxpence  to  the  parties,  or  to  protect 
" the  defendant  from  a  discovery  which  he  ought  not 
" to  be  compelled  to  make.," 

， Mltford's  Treatise  on  the  Pleadings  in  Equity,  14,  15，  177,  234. 
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A  bill  filed  to  have  an  award  set  aside  necessarily 
sets  out  at  least  the  substance  of  the  award  ；  to  plead  the 
award  itself,  therefore,  is  not  "  to  demand  the  judg- 
" mcnt  of  the  court,  oii  the  foundation  of  new  matter 
"offered:"  and. as  the  defendant  must  answer  the 
charges  in  the  bill,  on  die.  foundation  of  which  the 
plaintiff  seeks  to  be  relieved  against  the  award  ；  as  the 
plaintiff  may,  notwithstanding  the  fullest  denial  of  those 
charges  by  the  defendant,  suH  proceed  to  jMt>ve  them 
at  the  hearing  of  the  cause  and  as,  in  case  he  be  suc- 
cessful, the  inevitable  consequence  is  that  the  awsrfd  wiB 
be  set  aside,  and  the  parties  put  in  the  same  situation  in 
whicfi  they  were  befpre  the  submission  to  arbitration: 
" The  cause  is  not,  by  the  pka，、  reduced  to  a  single 
" point;  no  expence  is  saved  to  the  parties;  nor  is  the 
" defendant  protected from  a  discovery  from  whichr  it 
was  the  object、of  the  plea  to  protect  hhn:"  (r) 

*  Vid.  2  Atk.  521,(506.) 
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qf^themtan,ofpf6-\  W  The  submission  uniler  the  act  of  aa$cmWy 
curing  reliej  vxhen  authorizes  a  report  into  office,  or  a  report  to  the 

next  term,  or  it  is  general. 
Wheiisthe  referees  are  authorized  to  report 
improperly  made.  officfiy  thef  may  file  their  report  in  the  office 
of  the  prothonatary  in  vacaUon  ；  up<m  its  being  so  filed  %  judg^mnt 
jmi  is  entered  upon  it,  if  the  report  admits  of  a  judgment;  apd  un- 
less exceptions  to  the  report  are  filed  within  four  days  after  notice 
to  the  party,  the  judgmept  becomes  absolute,  and  execution  may 
issue.  SAewell  v.  Wykoff、  1  Dall.312. 

When  the  refere6 &  ai^  authprized  to  nfp^  to  HkP  next  termj  tliey 
tn^st  file  their  report  during;  the  next  'term.  If  it  is  filed  on  or  be- 
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fore  the  first  Satur^y^  it  is  upon  that  day  read  in  open  courts  % 
judgment  nm  entered  thereon,  and  unless  exceptions  thereto  BTp 
iiled  within  four  days  afterwards,  excluding  Sundays^  the  judg^^nt 
becomes  absolute.  If  filed  after  the  first  Saturday,  the.  party  i$ 
entitled  to  four  dajs  to  enter  his^exceptiooa  «lter  notice  of  such 
filing. 

When  the  submission  is  general^  the  report  is  made  to  it  tenn， 
and  is  proceeded  on  as  in  the  last  mentioned  case. 

In  aubmis^ons  of  the  first  md  last  kind,  the  arbitrators  are  net 
fimited  as  to  time,  but  may  report  to  any  term^.or  in  any  viKiadon, 
mutii  the  rule  is  reaci&ded.  In  a  submission  of  the  swnd  kind,  the 
rule  expires  by  its  own  UmiUtioDt  at  the  next  term  after  itis  enter* 
edf  and  the  authority  of  the  at^trators  terminates  at  that  time. 
'Mbot  V*  Pinchin^  1  Qall.  349.  Unless  the  referees  are  not  appointed 
until  after  that  term,  and  then  the  relatio&  of  the  phrase,  is  tp  the 
time  of  their  appeintment.  Vid.  Hart  et  aL  v.  JanM,  \  Dall.  355.  - 

These  exceptions  which,  aiialog;ouB  to  a  motion  (ov  a  new  trial, 
are  to  be  filed  within  four  dayus,  must  be  ii€coni|>anied  by  afiM&viu 
asjto  fkcU  not  appearing  upon  the  face  of  the  proceediags.  Buckley 
V.  Durante  \  DalL  129.  Reg.  Gkn.  U,  Febniary  1789,  of  the  Com* 
inoa  Pleas  of  Philadelphia  county,  to  the  practice  of  which  court 
what  has  been  said  is  intended  to  apply. 

In  all  these  cuses  if  the  four  days  elapse  without  exception^}  tlui 
award  of  the  referees,  like  a  verdict  under  the.  wng  circamstaiu:e8y 
cannot  afterwards  be  impeached.  But  if  exceptions  regularly 
filed,  they  are  set  down  for  argument,  and  it  is  upon  a  motion  to  scft 
aude  the  Award,  that  the  whole  matter  com«s  before  the  court. 

An  award  or  report  of  refereeft.  under  tbb  rule  of  court  will  ' 
set  aside  theii,  not  only  forvany  of  the  causes  heretofore  enumerated 
in  Mr.  Kfd's  Treatise,  but  for  a  cause  which  has  no  such  opetadon 
in  England,  as  it  springs  from  tfa^e  language  of  our  act  of  assembly  s 
aiid  that  \%%  where  the  referees  have  acted  in  ofifiogUian  to  the  law 
or  the  fact^  whether  they  intended  it  or  no"  and  whether  or  not  it 
^ppear^  upon  the  &ce  of  their  report.  The  act  of  assembly  gives  t» 
a  report  of  refei^ees  the  same  effect  as  a  verdict^  when  it  is  made 
skcccfrd'mg  to  the  submiMian  of  the  partie^,  and  is  afifirovedof  by  the 
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eourt  ：  and  this  expi^asion  has  been  held  to  t^$c%  a  report  xqxm  the 
tame  footing  with  a  verdict,  so  far  at  least  as  to  entitle  the  court  to 
«et  h  aside  where  it  is  plainly  against  the  law  or  the  fectt  as  disclosed 
to  die  referees. 

The  first  printed  case  in  which  thit  principlfi  is  established)  was 
decided  in  tiie  supreme  court  of  Pm»ylvaiuai  July  term, 
and  is  a&  follows. 

The  cauae  being  referred, 拳 report  was  made  in  &vour  of  the 
plaintiff,  to  which  six  excepdons  were  taken.  The  3d  was  "  That 
the  referees  allowed  interest  upon  tn  unsettled  account;.*'  and  the 
6thy «  That  they  allowed  a  cbarge  for  premium  andcommisaions 
in  makfaig  an  insuFanee  for  the  defendant,  without  requiring'  the 
plaintiff  to  produce  tha  policy)  or  having  my  other  proof  that  the  uh 
aurance  was  effected  than  a  letter  from  the  pbuntiff  himself  to  his 
piatner  in  Philadelphiay  in  which  he  says  ht  has  d(»e  it/*  The 
Mier  exceptions  are  not  material. 

In  delivering  the  opinion  <^ the  court,  M'Ksak，  G.  J.  after  recit- 
ing the  act  of  asfleinUy»  says  "  This  «ct  differs  esaentiaUy  frpm  tbe 
itatote  of  W.  3.  in  mxof  respects,  but  particularly^  that  to  render 
a  report  or  award  v«Kd  and  effectiml,  tl^e  former  requires  that  tt  be 
appTtrved  by  the  court;  but  no  such  provUion  is  made  by  the  latter, 


unless  some  coiropdon,  or  other  misbehaviour  in 伤 e  aii>itnit<m  is 
proved.  [But  9ee  Kyd、  ante  34 1 .  Twte  1 .  and  343.  note  7.]  The.courts 
.of  equity  indeed  have  taken  a  wider  ground, 独 (1  wherever  a  plain 
error  appearsy  eithet  in  £»et  or  in  law,  it  seems  they  wDl  make  it  an 
object  rf  nquiiy.  3  Vem,  70s.  1  Fern.  157.  3  Jik.  494.  From 
some  expressions  in  the  authority,  we  might  presume  that  the 
error  must  be  apparent  on  the  award  ；  but  as  the  chancellor  at  the 
flame  time  speaks  generally,  that  it  must  be  set  fortk  in  the  bill  for 
relief,  there  is  at  least  g^reat  room  to  doubt  upon  the  subject*  [_See 
Kyd、  ante  327.  note  3 •  and  350.  rwte  3.  and  351.  note  5 •]  la  Peiuisylvib- 
tOM  howeyer  since  the  revolution,  as  the  afifirobation  qf  the  court  is 
made  a  necessary  ingredient  in  the  confirmation  of  reports^  wc  have 
仏 ought  it  our  duty  from  time  to  time  to  inquire  into  the  allegatikKis 
ag;ainst  them  before  wc  gave  tbem  our  flftnctkm.  But  in  dcang*  ^nm 
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we  have  dwaya  confined  ourselves  to  two  points.  U"  Whethtr 
tliere  is  an  evident  mistake  in  matter  of  Jacty  or 诚 y.  Whether  the 
referees  hare  clearly  erred  in  matter  o£iaw.  If  either  of  these  is 
sstiB&ctoiilf  proved)  the  arf^ment  is  surelf  ai  strong  for  setdng  a 
report  asidey  as  wtere  iiqustice  has  been  dcme  by  the  coituption  or 
other  misconduct  of  the  referees,"  • 

$.Is  it  not  rmaonablt  indeed  that  the  mme  came  which  wooM 
induce  us  to  set  amde  a  verdict^  and  grant  a  new  trial,  should  be  suf- 
ficient for  vacating  an  award  ？  In  the  one  case  the  deciakm  is  macfe 
by  twelve^  men  upon  oath,  with  all  the  inforaiatioo  which  the  judges 
and  learned  counsel  can  communicate  ；  in  the  other  it  is  the  act  of 
tj^ra^  penons  who  are  not  sworn  to  the  fiiithful  discharge  of  their 
datyy  and  who  m*e  unassisted  either  in  ascertaining  the  law,  or  ia 
devoiopifig  the  facti  upon  which  the  question  submitted  to  them 
may  depend.  This  abuncUndy  sk^ws  that  the  sacredness  of  awards 
ought  not  to  be  extended  be3rond  that  of  verdicts^  aad  must  justify 
the  toart  iu  putting  them  upon  the  tame  footing  when  errors  are 
suggested  either  in  clear  points  of  j»w  or  fiicL  If  therefore  w© 
would  have  gFante4  a  new  trial  had  the  present  e:^cepti0ito  been 
toade  to  a  Terdict,  wq  ought  for  the  same  reason  to  set  aside  th^ 
report  in  questioa.'.' 


After  stating  certain  of  the  exc^pdoiia  tl^  Chief  Justice  pro- 
ceed«^  Thus  uoder  the  third  exceptkm  it  hat  been  prored  by  tht 


pkdntiff  upon  aa  unliquidated  accoimt>  which  is  cootrurj  to  the  rule 
o€4aw,  aB  well  as  to  the  repeated  iJeciBioBft  of  tbis  court  一 In  trom* 
gr€Mw^  this  principle  the  referees  have  nustaken  a  clear  point  of 
lav,  which  would  alone  be  •uffident  for  setdng  asi^e  their  report*" 


" Hut  besides  this  wc  find  hy  the  evidence  under  the  aiJoth  ex* 
Ceptkm,  that  tibey  have  also  aUomd  the  charge  of  premium  aad 
gommiiwicm  for  making  an  insuamce,  without  feeqniri&g  the  policy 
to  be  produced)  or,  mj  proof  of  its*  being,  lost;  wbich  is  the  only 
etidence  that  in  such  cases  can  be  admitted  m  any  coait  eidier 
civil  or  common  law  jurisdiction.  It  ia  iadeied  a  fimduneatal  «uui- 
im  in  the  laws  of  evidence  (wisely  {ramed  for  the  preyentioti 《 
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to  be  given.  This  has  not  been  complied  *^Ui  on  the  present  occa- 
sion ； and  the  referees  in  ^erlookmg  it  have  violated  another  pkdn 
principle  of  law.''  Report  set  aside.  WUUam":  Craig,  1  Dall.  313. 

There  are  two  decisions  in  the  common  pleas  during  tlie  time 
of  Premdent  Shxi?fbk,  one  of  which  seems  to  oppose  the  reasoning 
of  the  court  upon  ther«xM  exception,  in  fViiUanu  v.  Craig,  and  the 
other  states  a  rule  attogetBer  inconnstetit  with  the'  {^KsHciple  of 
that  case.  、  '        •  • 

The  first  was  decided  in  March  term,  1786.  A  rule  was  granted 
to  shew  cause  why  a  report  of  referees  should  not  be  «ct  aside  on 
the  ground  of  their  haviiig  (leaM  a  witness  intereHtd  in  the  event 
tftke  wit.  In  answer  to  the  objection^  the  court  say,  As  to  tke 
kind  of  evidence  which  the  referees  majr  licar,  there  always  )ias 
been,  and  must  necessarily  be  hi  this  kind  of  tribunal^  a  very  great 
latitude.  The  parties,  generally  unassbted  by  counsel,  are  permit- 
ted to  relate  theif  own  stories,  and  confront  each  other,  their  wit- 
nesses arejieard  even  without  an  oath,  unless  the  contrary  is  stipu- 
lated, or  the  r^erees  require  it.  Books  and  papers  are  inspected 
and  iexamined  by  ihem，  without  regard  to  their  being  iueh  as  v>ould 
be  strictly  evidence  in  a  court  oflaio.  And  tfai&  practice  being  known 
to  both  parties  before  they  agree  to  the  reference,  and  the  advan- 
tages arising  from  it  bfeing  mutu^,  there  seems  no  just  reason  to 
conq^ain  of  it**  Ftde  discharged.  HoiGngBtvorth  v.  JLtifter,  1 
Dall.  161. 

The  other  was  decided  at  December  term,  1788,'  a  -short  tinfic 
Bubseqtient  to  the  case  of  WitHamt  y.  Craig. 

In  delivering  the  court's  opinion  upon  certain  exceptioDB  to  a  re- 
port of  referees  in  die  cause,  the  PreM&ht  says,  "  The  detennina* 
tioti  of  causes  by  reference  under  a  rule  of  court  has  been  found  a 
practice  of  such  general  convenience  and  utifity  for  the  speedy;  asd 
equitable  decision  of  controversies  depending  in  the  courts  of  law, 
that  die  judges  have  always  encouraged  and  suppbrted  k  ；  more 
especiiilty  as  in  this  mode  of  trial  the  referees  are  hot  ded  down  by 
the  strict  rules  of  lavr,  but  may  decide  as  the  equity  of  the  case  may 
appear,  and  in  some  sort  supply  our  want  of  a  court  of  chancery. 
As  the  referees  arc  jud^s  of  the  parties,  own  choosing,  wc  never 
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enter  into  the  merits  of  the  causes  they  decide^  nor  in  general  set 
their  reports  butfar  nuBbehaviourf  or  vfkere  the  oijeetionM  arise 
«n  the  face ^  the  ftroceedmg%**  Eunckle     Kunckle^  1  Dall.  364. 
See  also  DixwC^  Lettee  v.  Morehead^  Addismi's  Reports,  323,  4. 

But  in  a  subsequent  case  before  the  ssme  judge  m  Decei^ber 
t*™,  1789,  the  nde  as  stitted  inMunckie  y,  KunckU  seems  to  hare 
been  deserted,  and  that  of  WUStm  v.  Croig  to  hsve  been  adopted 
by  the  court. 

To  a  report  of  referees  in  this  cause,  it  vai  in  sttetance  object* 
ed,  that  to  a  long  account  between  the  psrties  omsisting  of  items  of 
tficcie  as  well  as  t)f  continental  money,  the  refeTeet  Imd  applied  a 
scale  of  depredadon  of  seventf  far  one,  in  consequence  of  whicA 
the  credits  due  to  tfae  ddfenduit  were  very  much  dimimilied.  Shif 華' 
TBN,  Prendetu.  The  court  have  deliben^ly  considered  this  case, 
and  are  imammously  of  opinion,  that  the  referees,  although  men.  of 
knowledge  and  integrity,  have  hastily  adopted  a  principle  not  war- 
ranted by  hkw,  which,  if  qanctioned  by  this  court,  would  be  produc- 
tive of  manifest  injustice.  The  accounts  that  had  been  exhibited  by 
Wit  party  to  the  othbr,  vere  certainly  evidence  sgaiost  him  who 
exinbited  them  as  to  the  ardcles  they  contained;  but  could  not^be 
considered  as  evidehcc,  much  less  conchiaire  evidence,  «f  what  was 
not  stated  or  disdnguisfaed  in  them,  I  tnean,  the  value  of  Ike  specif 
and  depreciated  money.  Thb  appears  to  hsve  been  a  principal  sub- 
ject of  <fispute  between  the  parties,  and  ought  to  have  been  qyen  tA 
discussioii  before  the  referees.  Yet  under  the  i^ea  that  tiiiff  wfts  con* 
clttdve  eWence,  they  hftve  totally  refosed  to  consiikr  the  hems  of 
^  account  as  to  their  real  valuer  or  to  exercifle  their  judgt&oieB 
upm  thefki)  but  by  applying  a  certain  scale  of  depreciatkm  to  ibit 
lalance  of  the  whde  account^  they  have  invdnnbd  a  ]arg«  sum  of 
hard  moneys  in  a  depreciation  of  seventy  for  one.  They  have  alio 
scaled  sums  which  had  been  omitted  in  the  accounts,  in  a  very  dtf* 


the  same  time,  by  which  an  unequal  measure  of  justice  is  dealt  out 
to  the  parties.  The  principle  that^he  referees  ado|>feed,  Kftviag  been 
taken  up  before  it  oQuld  be  known  on  which  side  KwouM  operate^ 

either 
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either  beneficially  or  mjoriouslyt  they  are  not  chaxigeifcle  with  toy 
designed  partiaiitf,  bat  it  was  surely  too  hazardous  and  uficertHn 
an  eitperittient  to  be  a  proper  feundatida  for  dmng  equal  justice. 
Although  the  court  m  tfae  present  iitttance  batve  entered  farther 
into  the  merits  of  case  than  they  ustiaDf  do  on  reports  «f  re- 
ferees, they  do  not  dunk  they  def^rt  from  &e  tpirit  of  fbmet*  de- 
ciiions,  as  tfiey  (ground  their  judgment  upon  the  conduct  of  the 
referees  in  declining  the  consideratioh  of  the  most  material  «ubj«ct 
of  controveny,  ai!d  that  too  upon  a  mifttaken  principle  leading  to 
real  injustkd  to  one  of  the  parties."  Report  set  aside.  Pringie  v. 
A^aenachanj  1  Dull.  486. 

NotwkhfrtBBdiDg  the  iststxlause  of  the  court's  opinion,  it  is  cvi- 
•dent  from  the  case  tint  the  defect  did  not  ajipear  ti/um  the  Jkce  lyf 
the  awtird>  that  there  was  nd  charge  of  mUkthatntrtir  against  the 
refbrees>  that  the  error  muftt  have  bieen  made  out  to  the  court  1^ 
testimony  or  by  the  extmiiiation  o£  the  docHiiaentff  laid  before  the 
referees,  and  that  it  consisted,  as  was  afterwards  said  by  Judge 
Washington  in  the  case  of  Hur^t  v.  Hurst,  not  in  decliniog  the  con- 
«ider»tkm  of  a  pardoato  subject,  but  in  tukiptiDg  a  prmciple  wbkk 
when  applied  to  that  subject,  led  to  a  condosion  not  warraHed  hf 
the  rules  of  law.  It  thercfbfc  justifies  the  assertion  that  the  rule  of 
KunMt  KuHeklc  was  deserted^  and  the  rule  of  WUUamt  v.  Craig 
adopted,  80  &r  as  to  waa  ap^^cable  to  the  case  before  the  court; 
l&d  both  FriMf^  V.  S^Clemchan  and  WiUkana  ，：  Craig,  ttvidentljr 
Aew  itet  an  award  :will  be  Bet  aside  for  an  error  in  law  tlioughit 
ioes  not  appear  upon  the  fikce  of  the  proceedings,  and  wkhout  any 
inquiry,  that  is  withoat  any  regaird  to  the  itcty  whether  the  ait>itra- 
tot9  mUconceived  thci  law,  or  whether  tJiey  knew  what  the  law  was 
and  purposely  dUregarded  it;  precisely  in  the  mne  mnbnto  as  a 
new  trial:  \9  gtanted^  where  a  verdict  is  againat  either  the  law  or  the 
evidence. 

These  last  mentioned  cases  have  been  confirmed  by  «  decision  m 
the  circuit  court  of  the  United  States  for  the  district  of  P^imsylvft- 
rasL,  in  April  sessions,  1603. 

In  order  to  siipport  certain  exceptions  to  a  report  of  referees  in 
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fiivour.of  the  dcfcndaot  ―  this  cause,  it  was  necessaty  for  the  pUun- 
tiff  to  go  into  the  exanunstion  of  the  written  evidence  upon  which 
the  referees  dedded;  that  he  might  make  out  Us  title  to  certain 
credits  wbich  the  referees  had  refuted,  and  that  be  might  shew  their 
nustake  i&  cliargiiig  him  with  a  cemin  sum  meotioned  in  one  ot 
the  ejusepdms.  Upon  a  hint  from  the.  court  that  the  attempt  thus 
to  impeach  u  awvd  wm  unusual,  the  i^t  of  assembly  of  1705,  «nd 
thftcaseof  WiUUnn$，.  Cndf^9 &  ^spciuiiding  it,  were  read  and  relied 
upon.  The  court  thei^  suffered  the  plaintiff's  couniel  to  proceed, 
merang^  the  quetdon  for  fiirth^r  conaideratkm  ；  and  in  (lelivering 
the  qiiafam  of  the  cquit  finalty.  Judge  Washimotok  wys,  "  The 
itatttte  of  PeonqrhMiia  {MMsed  in  1705,  decJavei  that  where  a  refe- 
iwnce  is  made  undsr  a  nUe、of  courts  the  award  of  such  rtferees  be- 
ing made  according  to  the  submissioD,  and  aj^woved  the  court 
and  encened  upon  tbe  recoi^  shall  have  the  same  effect  and  be  as 
svaibble  in  law  as  a  verdict*  The  Chief  Justice  in  the  case  of  JV 化， 
Saau  V.  Craig,  determined  that  whei^  there  is  an  evident  mistake  in 
natter  of  law,  or  a  clear  ndftake  in  matter  o£  foct,  the  court  will  set 
aside  the  award.  In  the  case  of  Kunckle  t.  KunckU^  the  president 
fi«rrowe4  verjr  much  the  rule  laid  down  in  the  above  case,  by  saying 

refereesy  or  set  aude  their  reports  but'  for  miibehaTioury  or  where 
objections  to  them  ariie  oa  the  &ce  of  the  proceedings.  ThU  is 
die  strict  rule  in  England.  In  the  case  however  of  PfingU  v,.Af^C/e- 
naehttHj  afterwards  decided  ia  the  common  pleaS}  the  court  set  aside 
a  report  because  it  appeared  thai  the  referees  iiroceeded  on  a  mis- 
taken principtey  and  the  mistake,  as  I  undersUnd  the  case,  did  not 
appear  upon  the  face  of  th«  award,  but  upon  the  evidence  which 
was  laid  before  the  referees.  Now  there  is  vwy  fiule  difference  be- 
tween this  oaae  and  that  of  WilSamM  Craig,  In  the  one  as  well  as 
in  the  other,  the  court  corrected  a  mistake  in  point  of  law  which 
did  not  aj^pear  upon  the  lace  of  the  award,  but  was  made  out  by  on 

The  error  committed  was  not  by  declining  the  conridcration  d  a 
particular  subject,  hnt  by  adopting  a  principle  wbich  irhen  applied 
to  that  subjects  led  to  a  conclusion  not  warranted  by  law." 

" The 
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" The  rule  in  Bagland  is  I  think  too  xigid  to  <oo8uiC  with,  the 
spirit  of  the  law  of  this  state;  that  contended  for  at  the  bar  by  the 
plaintiff  ,8  counsel  is  much  too  loose.  It  is  too  much  to  say  because 
the  court  have  not  drawn  the  nine  conclusions  u  the  arbitrators, 
have  done»  that  therefore  they  viil  tet  aaide  their  award.  If  awards 
were  liable  in  eveiy  instance  to  be  opened,  and  the  queadqiis  which 
they  have  decided  liable  t»  be  retried  and  reexamined  by.  the 
coum^  the  utility  of  thU  mode  of  4leci(Uiig  contrcnrenies  would  cer- 
tainly be  much  ^dminished.  If  on  the  other  hand  awardi  mre  to  be 
considered  as  too  sacred  to  be  iinpeac)ied  in  a  court  of  law;  if  not- 
wkhstanding  the  most  gboing  mistakes  have  been  made)  every 
door  ^should  be  clpscd  against  the  court's  arriving  at  tbe  knowledge 
of  that  fectf  I  should  incUne  strongly  to  doubit  whether  thu  mode 
of  trial  hf  judges  of  the  piuties'  own  chooung  would  deserve  half 
the  encomiums  which  have  been  passed  upon  it.  It  would  be  to  say 
that  whatever  injustice  majr  be  conmiitted  by  the.  mistakes  of  arbi* 
trators,  yet  the  court  mu«t  afi/irerve  and  give  vallditjr  to  those  mis* 
tgke^  i£  the  referees  are  candour  enough  not  to  spread  them  upon 
the  face  of  the  award.  Upm  the  wiiole  I  am  perfectly  satisfied  that 
the  inquiry  in  this  case  has  been  proper  ；  that  it  wms  the  duty  of 
the  court  to  examine  the  accounts  laid  before  the  referees  to  see  if 
they  had  refused  to  give  the  pliuntiff  credits  to  whkh  he  was  legal* 
ly  entitled.  In  such,  an  examination  no  new  evidence  can  be  admit- 
ted)  and  in  deckling  upon  that  which  was  laid  before  the  refereesi  if 
they  have  drawn  conciuaions  from  conflicting  testisioDjr  different 
from  that  which  my  mind  would  approve,  it  would  be  improper  on 
that  account  to  aay  these  conclusions  are  wrong;  if  the  other 
lumd  plain  &cts  and  principles  of  law  have  been  mia^^reheaded, 
I  cannot  sajr  I  afifirov^  of  their  report."  Hurst  v.  Hurst. 

The  ftward  must  be  in  ftiain  oppoaitioif  to  the  law  pr  the  bets, 
before  the  court  will  set  it  aside.,  It  is  not  enough  tbat  'the  court 
may  think  they  would  have  differed  in  something  from  the  arbitra- 
tors in  the  conclusiODs  drawn  from  the  &cts. 

This  appears  not  only  in  moit  of  the  cases  heretofore  cited,  par* 
ticnlarly  that  of  Hurft  v.  ffur",  but  most  explicitly  in  the  case  of 
Jolly  V.  Blanchstrdi  determined  in  the  same  court  at  April  sessions^ 
1805. 

This 
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， . This  cause  having  been  referred  to  arbitrators  under  a  rule  of 
toun,  and  a  report  made,  the  defendant's  counsel  moved  to  set  the 
repott  aside  for  manifest  error  by  th^  arbitrators  both  in  (act  and 
law,  in  ^warding  to  the  plaintiff  81009，  the  value  of  a  quantity  of 
^ods  consigned  by  the  plaintiff  to  the  defendant  at  St.  Domingo, 
ttpKbn  the  principle  that  he  had  retained  them  after  he  had  received 
orders  to  send  tlfem  back,  in  consbquence.  of  which  they  were 
seized  and  destroyed  by  the  brigand- ; — whereas,  as  the  excep* 
tions  set  forth,  the  order*  which  he  received  were  not  peremptory^ 
but  left  the  defendant  at  liberty  to  return  or  retain  the  goods  as  ne 
pleased  ；  and  independent  of  this,  the  defendant  had  made  adrances 
for  the  plaintiff  to  the  amount  of  about  S^OO,  which  gave  him  a 
lien  of  which  he  couM  not  be  deprived,  or  censured  for  not  parting 
with  it. 

The  arbitrators  were  examined  ^  to  the  grounds  of  their  deci- 
sion ； and  they  stated  that  they  were  of  opinion  thstt  the  defendant 
ougbt  to  have  sent  back  the  goods  as  soon  as  he  received  the  piain- 
tifPs  orders,  and  that  it  was  in  his  power  so  to  do.  That  the  only 
reason  assigned  by  defendant  for  not  havings  sent  back  the  goods 
was  Ids  lien;  but  the  arbitrators  thought,  he  might  have  retained 
enough  to  satisfy  his  advances,  and  should  have  returned  the  others^ 
or  sent  thein'tb  his  own  consignee  to  be  delivered  to  the  plaintiff 
on  being  satisfied  his  advances.  They  agreed  in  their  statement,' 
that  the  defendant  i^lied  very  little  upon  any  other  ground  for 
his  conduct  than  the  lien. 

Bf  the  correspondence  laid  before  the  arbitrators,  it  appeared^ 
that  on  tbe.  11th  April,  1803,  the  plaintiff  wrote  to  the  defendant 
diat  he  had  seen  so^ie  of  his  account  soles  sent  in  to  another  houae» 
and  hoped  that  he  should  receive  more  favourable  accounts  of  the 
sal^sof  his  cargo  ；  that  if  there  was  not  a  probability  of  selling  tbern, 
' rather  than  make  so  great  a  sacrifice  or  anjr  thing  like  k,  he  would 
prefer  hiding  them  sent  back.  He  adds, "  you  will  therefore  I  hope 
study  our  interest  very  attentively."  On  the  1 6th  June,  the  plaintiff 
in  another  letter  expresses  his  appfehensionsv  that  war  would  take 
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^lace  between  England  and  France  ；  and  supposing  that  property 
at  the  Cape  would  be  more  safe  from  the  brigands  hi  the  hands  df 
an  American  than  a  Frenchman,  suggests  the  policy  of  deposdng 
his  goods  in  that  way,  but 'leaves  every  thing  to  his  discretion,  in 
full  confidence  of  his  doing  the  best  for  tlie  plaintiff 's  biterest.  Oil 
the  8th  July,  the  plaintiff  say "  It  is  now  ocrtain  that  war  has  com- 
menced between  Great  Britam  and  France.  Upon  the  Blighted 
danger  of  the  French  evacuating  St.  Domingo,  ship  my  goods  to 
America,  but  I  hope  before  this  they  are  sold/'  On  the  1 7th  Sep- 
tember, he  says^  "  as  defendant  had  refused  to  make  an  adviince  oh 
the  goods,  and  had  not  complied  with  liis  request,  he  should  hold 
him  liable  if  any  accident  befel  thom'"  . ' 

The  plaintiff's  letter  of  the  1 4th  April  got  to  hai>d  the  1 9th  June, 
and  the  defendant  says,  that  after  hating  paid  high  duties  on  the 
goods  it  would  not  be  to  the  interest  of  the  plaintiff  to  resfaip  them. 
He  hopes  to  sell  now  and  then  by  small  parcels.  He  sslys  howerer, 
that  if  the  plaintiff  insists  upon  the  goods  being  shipped,  he  the  de- 
fendant will  do  so. 

On  the  25tb  July  tfie  plaintiff's  letter  of  the  16th  June  got  to 
hand  ；  and  defendant  says  that  he  does  not  know  If  waris  posMvely 
declared,  though  it  may  be  considered  as  certain,  many  ^tetilities 
having  been  committed  on  our  coasts  ；  speaks' ef  die  consequetit 
distresses  of  the  island  ；  says  he  will  neglect  nothing  in  his  power 
to  make  the  plaihtilTs  goods  safe  by  putting;  them  into  the  hands  6f 
an  Americain  merchant  as  requested. 

Washington  J.  "  The  letters  frbm  the  plaindfiT  left,  in'my  Opiinon, 
a  great  deal  to  the  discretibn  of  the  defendant.  If  they  could  not  be 
sold  without  sacrifices  being  made,  the  defendant  was  bouQd  to  re- 
ship  them,  and  in  case  of  war  he  advised  that  the  goods  shoiild'be 
placed  under  the  care  of  some  American  merchant,  ^his is  thevob- 
stance  of  the  two  letters  of  the  14th  df  April  and  the  16th  Jbne. 
The  letter  of  the  8th  July  is*  more  posidte  in  ordering  the  gbods  to 
be  reshipped  in  case  of  danger  that  the  Fretoch  would  dvattiale'  the 
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ial^Q^.  Tlie  defendants  answer  to  the  pbdnfiff's  first  letter,  seenu 
to  assign  a  plausible  if  not  a  very  good  reason  for  retaining  them, 
ai)d  the  new  order  contained  vx  that  of  the  16th  June,  the  defendant 
^romi^s  to  obey  in  his  answer  of  the  29th  July.  When  the  defen- 
4aiU  received  the  plaintiff's  letter  of  the  .8th  July  does  not  appear,' 
neither  doe^'it  appear  when  the  priDhibition  took  place.  But  it  is  ob- 
vioos  firom  the  defendant's  letter  of  the  29th  July,  that  although  he 
bad  not  certainly  heard  of  a  declaration  of  war  between  England 
and  l^rance,  yet  that  partial  acts  of  •hostility  had  occurred  on  the 
cpa^ts  of  St.  PomingO)  and  Jne  states  the  commercial  embarrass- 
xnents  they  had  produced  ii)  pretty  strong  coloitrs.  But  whether 
under  all  circumstances  it  would  have  been  most  prudent  to  ship 
the  plaintiff's  g;Q«ds  to  America  or  to  retain  them,  might  be  ex- 
tremeiy  questionable.  If  I  were  called  upon  to  decide  upon  the  cor- 
ic^Kmdexic^y  I  might  probably  differ  in  opinion  iroja  the  arbitra- 
tors. But  ought  I  for  this  reason  to  set  aside  their  award. , 

" In  the  case  of  Walker  y.  Smith  the  court  refused  to  grant  a  new 
trial,  although  we  were  not  satisfied  with  the  verdict,  and  where  we 
had  heard  the  whole  evidence  laid  before  the  jury.  But  in  this  case 
the  uUltr^tors  h?ul  the  advanta^  of  hearing  the  obsemtions  and 
j^rknowled^ents  ^  the  defendant  himself)  as  to  the  motives  of  his 
conduct)  and  it  appears  that  they  were  in  some  measure  governed 
ia  t))eir  (^kubus  by  this  specie9  of  evidence.  / 

" \t  was  perhaps  not  going  too  fer  for  the  arbitrators  to  conclude 
fron)  the  excu^iBo  jsndrely  relied  upon  by  the  defendant,  that  no 
Qt)j45r  eiQs^ed^  and  th&t  if  it  hml  not  been  for  his  claim  upon  the 
goods  for  fi^curing  his  advances  madp  on- account  of  the  plain^ff,  he 


to  retfirn  the  goods.  But  this  excuse  was  by  no  means  a  sufBcient 
Qoet  9Bd  I  think  the  arbitrators  upon  this  point  were  perfectly  coiS 
j^ct  Ad  ^ieQt  has  a  lien  upon  the  p^peity  of  his  principal  for  mj 
l^ance  due  Iiixn  \  bi;t  if  he  b  ordered  to  part  with  the  possession 
of  aucl^  property,  shall  he  disobey  those  orders  and  retain  goods  to 
an  immense  amount  in  order  to  satisfy  an  inconsiderable  4ebt  \  Thp 

defendant 


380  m     The  Means  of  procuring  Relief, 

defendant  might  have  retained  such  a  part  of  the  goods  as  would 
have  been  sufficient  to  secure  him,  or  might  have  consigned  the 
whole  to  his  friend  here  to  deliyer  up  on  being  paid  what  was  due. 

" Upon  the  whole,  I  do  not  think  the  arbitrators  have  been  guilty 
of  those  obvious  mistakes  in  matters  of  law  or  fact,  which'oaght  to 
invalidate  their  report." 

It  was  not  practicable  to  abridge  the  above  case,  with  any 
profit  to  the  point  for  which  it  is  cited  ；  it  stands  altogether  as  a 
clear  justification  of  the  position,  that  not  a  mere  difference  of  opi- 
nion between  the  court  and  arbitratort  as  to  the  effect  of  testimony, 
but  a  plain  obvious  opposition  to  law  or  fact  in  the  report,  is  re- 
quired to  maintain  a  motion  to  set  the  award  aside. 

This  plain  mistake  must  also  appear  on  the  fece  bf  the  award,  or 
it  must  be  explicitly  set  forth  in  the  exceptions)  for  upon  a  gene- 
ral allegation  of  a  plain  mistake,  the  court  will' not  search  for  such 
a  one,  with  a  view  to  defeat  the  award. 

In  "  The  Truateea  of  Lovjcr  Dublin  Academy  v.  Pau/,  determined 
in  the  Supreme  Court  September  term,  1 803,  the  exceptions  to  the 
repbrt  stated  no  plain  mistake  in  feet  or  law,  but  tliat  the  referees 
had  gone  wrong  in  law  generdlf  ；  and  it  wa^  moved  to  postpone 
the  consideration  of  the  award  upon  the  ground  that  an  absent  re- 
feree was  a  material  witness  tor  the  party  excepldng.  But  the  mo- 
tion was  dismissed  by  the  court,  who  said  it  was  essentia]  that  a  plain 
mistake  should  be  pointed  out.  They  would  no  doubt  examine  the 
referee,  to  ascertain  whether  the  allegation  of  the  plain  mistake 
could  be  maintained  f  but  the  referee  if  present,  could  not  be  ques- 
tioned, unless  a  specification  of  the  mistake  was  before  the  court. 

But  on  the  other  hand,  the  court  will  not  listen  to  an  application 
by  referees  for  instructions  on  points  of  law,  to  g;iiide  the 甲 in  ma- 
king their  report.  They  must  first,  say  the  court,  exercise  their  judg- 
ment upon  the  Ugbts  they  have  received,  and  the  question  being 
afterwards  brought  regularly  before  us,  we  will  determine  whether 
they  have  acted  right  or  not.  Guyer  v.  SmUh,  \  Dall.  347.  Vid. 
Street  V.  Eigby^  6  Vez.  jun.  821. 
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CHAPTER  VIII. 


THE  EFFECT  OF  THE  AWARD  IN  PRECLUDING  lIlE  PAR- 
TIES FRQM  SUING  ON  THE  ORIGINAL  CAUSE  OF  ACTION, 
WHICH  WAS  THE  SUBJECT  OF  THE  REFERENCE. 


A  S  the  object  of  every  reference  to  arbitrators  is  to 
have  an  end  put,  by  the  decisoa  of  a  domestic 
trijbunaly  to  all  controversy  respecting  the  subject  re- 
ferred, no  rule  is  more  consonant  to  -good  sense  than 
that  which  precludes  the  one  party  from  harassing  the 
other  with  an.  action  on  the  original  subject  of  dispute* 
The  ancient  law,  accordingly,  provided  a  remedy  by 
action  for  him  who  was  so  harassed;  for  as  soon  as 
he  was  sued  on  the  original  cause  of  action  he  might 
sue  out  a  special  writ  of  trespass  on  the  case,  which  is 
to  be  found  in  the  Register,  '  by  the  lu^ne  of  Breve  dc 
Arbitratione  fact &、  on  which  he  might  recover  damages 
for  the  vexation  ；  and  it  were  good,  says  Lord  Coke, 
that  some  one  would  sue  that  writ.^  The  wisdom  of 
his  Lordship's  observation  is,  however,  very  question- 
able, as  the  defendant  has  a  much  less  expensive,  and 
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a  much  more  speedy  remqdy,  in  the  privilege  bf  plead- 
ing the  award  in  bar  of  the  plaintiff's  acti<HX. 

To  what  action  an  award  may  be  plc^aded  in  bar  it  is 
not  necessary  here  to  point  wU  that  question  will  be 
su 伍 ciently  answered  by  a  perusal  of  the  chapter  on  the 
subject  of  reference,  an  award  being  pleadable  in  bar 
to  every  action  brought  on  a  question  which  may  be 
referrerf  to  arbitration. 

The  question,  what  award  loay  be  pleaded  in  bar 
admits  in  general  of  an  answer  equally  short;  it  must 
have  all  the  qualities .  necessary  to  constitute  a  good 
award,  and  must  be  such,  if  it  he  pleaded  without  per, 
formance,  that  the  plaintiff 'may  have  a  reinedy  to 
rompel  performance :  but,  if  performance  be  alleged,  a 
void  award  may  fircquently  be  a  good  bar.  An  award, 
however/  which  is  in  itself  uncertain,  and  cannot  be 
ascert^ned  by  averment,  cannot  be  pleaded  in  bar.; ~ 
To  an  action  of  stssumpsit  for  work  and  labour  done, 
the  defendant  pleaded  an  award  "  that  the  plaintiff  should 
be  satisfied  for  the  days  work  and  task  work  he  had 
done  for  the  defendant  ；  bat  no  value  was  put,  by  the 
arbitrator,  on  the  work  ；  and  that  then  the  plaintiff  should 
pay  to  the  defendant  25/.  and  give  hiin  a  general  release 
of  all  controversies:'*  the  defendant  then  averred  that 
the  task  work  and  clays  work  were  worth  12/.  lOy.  and 
no  more,  and  that  he  h^d  paid  and  satisfied'  the  plaintiff 
tliat  sum.  But  the  plea  was  overruled,  because  the  ar- 
bitrator himself  had  not  valued  the  work/ 

3  Cap.  3.  pag«  50  el  seq.  2  Keb.  736.  yid.  1  Keb.  754. 

4  Pope  V.  Brett,  2  Saund.  292.    Dudley  v.  Cole. 
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-Where  «n  tsmxA^  It  is  :«dd,  creates  a  «ew  <diitf ， 
in^ead  'rf  that  ^K^udh  jwhs  in  oomroversy:,  itke  par^  iiB» 
a  routed^  on  tfie  tm^and^  atnd  tbercfone  if  iie  resent  ti» 
Hh  'action  'oh  ^^^t  wUch  rdi^ired,  >aiiiardii6  41 
^Md  tear  to  ^diat  action:  but  Hvtiere  Ae  award 'does  mtt 
<a^^flte  a  «ew  (duty,  but  only  extanf^ishes  die  (dd  Jbrjr 
Klease,  Ae  awaa^4s  no  bar  do  ^  action  ioa  die  «ongiii^ 
4emand.  On  ifais  principle,  wheve  an  aGtimt>f'asscinip- 
^  >^  brought  .on  an  agreement  for  die  ideUireiy  of  a 
oortain  quantity  of  vhops,  and  the  defendant  ^eadad 
a  sobmissicm  to  'tfrbitnEttton,  and  ttn  japvmrd  that  ^eadi 
"skcnild  ^eto  die  other  igc»ertil  ^rdi^^s,  and>riiewiiig 
'that^he  had^dwaystbeen  v^dy,  and  still  was,  to  Bigmand 
seal  a  release;  this  was  Bield  to  be  mo  bar,  b^use 
'TiotlifDg,  it  was  -said,  was  awarded  masitk^etian:' 

On  tbe  same  j^oiple,  it  has  .been  said,  an  award 
" that  all  suits  shall  cease,"  dicm^  good  to  anaice!ifce 
'party  forfeit  his  bond,  if  Ihe  ^nrocded  in  the  amity  yet  (is 
not  a  good  plea  to  the  oiriginal  action,  rbecause  'h  lis  a 
thing^alii^ys'exeoiitoiy  and  at  the  will  of  the  pailids, 
'and  (there  ate  :m>  means  at  lawnt)  enfime  tfae;perfopm- 
ance  of  h.*  Both  this  andofae  >cdse  ismnediatdy  pre- 
ceding, hbwever,  seem  altogether  irrecocioileable  >with 
igood  sense 龜 Whjat  reason  4»n  be  given,  why  an  award 
^oiuldrbe  ' considered  as^good/for  the  purpose  of  middng 
'the  fpaxty  forfeit  hib  bond  )by  a  bmach  of  it,  andvyet 
lliat  he  siiduld  not^be  permitted  to  plead  h  in  bar  o^<m 
action  for  the  original  cause  ？  While  indeed  it  \Ws 
fhdd  ！ that  no  action  coutd  be  mcuniamed  on  an  ^waid'* 
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to  do  a  collateral  thing,  unless  Ae  submisoion  was  by 
bond,  it  was  perfectly  consistent  with  reason  that  sudi 
an  award  should  be  no  bar  to  the  OTiginat  action,  unless 
performance  of  it  were  shewn  on  the  part  of  the  de- 
fendant who  pleaded  it:  the  purpose  of  the  submission 
was  to  decide,  whether  either  pf  tibie  parties  was  entitled 
to  pomplakv  against  the  other,  to  give  him  a  recom- 
pence,  to  whom  the  arbitratw  thought  it  was  due,  and 
by  that  recompence  to  put,  an  end  to  the  disputes  sub- 
mitted: if  therefore  performance  could  not  be  com- 
pelled, it  was  reasonable,  the  plaintiff  should  not  be 
j>Fecluded  from  prosecating  his  action  for  the  origmal 
complaint.  But,  after'  it  came  to  be  held  that  there 
was  a  remedy  on^m  award  of*  a  collateral  thing,  tfaougli 
the  submission  was  not  by  boiid,  it  seems  altogetb^ 
inconceivable,  why  any  case  should  be  excepted,  in 
which  the  award  should  not  be  a  good  plea.  If  the 
party,  on  aiv  award  that  all  suits^  shall  cease,  mast 
forfeit  his  bond,  by  going  on  with  his  action,  or  where 
it  is  that  he  shall  give  a  release,  by  not  giving  that 
release  accordingly  ；  or  if,  where  the  submission  is 
verbal,  an  action  may  be  maintained  on  the  submission, 
for  a  breach  in  continuing  the  action,  or  not  giving  the 
release  ；  why  should  not  tine  award  of  the  one  or  of  the 
other  be  a  good  jplea  to  an  action  for  the  origmal  cause? 

An  award,  which  does  not  extend  to  the  whdle  of  the 
thing  demanded,  is  not  a  good  plea  to  an  acftion  on  the 
demand/ 

. To  an  "  indebitatus  assumpsit^"  and  "  quantum 
meruit"  for  work  done,  and  goods  sold  and  delivered. 
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the  defendant  pleaded  an  award,  by  which,  it  was  or- 
dered that  the  plaintiff,  for  the  work  done,  should  ac- 
cept a  bill  of  sale  before  made,  of  thfe  eighth  part  of  the 

*  ship  "  Fortune,"  or  a  like  bill  of  sale  to  be  made,  and 
that  the  plaintiff  and  defendant  should  give  each  to  the 
other  a  general  release  ；  among  other  exceptions  to  this 
award  as  a  plea,  orte  was  that,  nothing  being  awarded 
for  the  goods  sold  and  delivered,  the  award  did  not  give, 
a  satisfaction  for  the  whole  (demand  ；  for  that,  according 
to  a  former  ease,  the  general  release  was  not  of  itself  a 
satisfection.  But  had  the  bill  of  sale,  it  was  said,  been 
awarded  in  fall  of  all  demands,  then  the  award  would  • 
have  been  a  good  plea  to  the  whole,  because  it  would 
have  been  in  satisfaction  of  all  demands.* 

Where  the  plaintiff  lays  several  counts  in  his  declara- 
tion, and  the  award,  from  the  terms  of  it,  cart  only  be  a 
bar  to  one  of  them;  if,  in  reality,  they  are  all  for  the 
same  cause,  the  best  way  of  pleading  seems  to  be,  to 
plead  the  award  to  that  count,  to  which,  in  tems,  it  is 
an  answer,  and  the  general  issue  to  the  rest.  Thus,  in 
the  l^st  case,  the  award  might  have  been  pleaded  to  the 
count  for  work  and  labour^  ad(f  the  general  issue  to  that 
for  the  goods  sold  and  delivered. 

In  an  action  of  account  the  plaintiffs  declared  against  、 
the  defendiant,  as  bailiff,  ch^gmg  him  with  several 
parcels  of  goods,  which  hei  had  received  fdr  merchan- 
dizing: the  defendant  pleaded  that  th^  plaintiffs  and 
he  had  submitted  to  arbitrators,  with  a  submission  over 
to  an  umpire ；  that  the  arbitrators  made  no  award; 

•  Clapcott  V.  Davy,  1  Ld.  Raym.  619.  .    »  Sem.  Ld.  Ra)nn. ilxd. 
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but  that  the  umpire  had  awarded  that  all  suits  should 
cease  ;  that  the  plaintiffs  should  pay  the  defendaat  30/* 
aikd  should  receive  their  goods  left  in  the  hands  of  one 
Warren  for  their  use;  that  if  ojie  of  the  (riaintiffs 
flhould,  within  four  months  after  the  date  of  the  award, 
make  oath  that  he  had  discharged  two  tons  frei^t  at 
16/.  per  ton,  then  the  defendatit  should  have  no  more 
money  than  the  30/.  unless,  within  ten  days  after  the 
four  m^xiths,  he  should  make  oath  that  he  took  、thc 
two  tons  only  at  10/.  per  ton;  and  then  the  plaintiffs, 
or  some  of  them,  should  pay  him  12/.  more;  and 
lastly,  that  the  parties  shoiild  give  fnutu^l  releases. 
The  plaintifis  demurred,  and  the  defendant  joined  in 
demurrer.  The  Chief  Justice^  pronounced  judg^nt 
in  favour '  of  plaintiffs,  but  without  stating  his 
、rea9ons;  but  the  reporter  *  has  thought  proper  to  ^ve 
us  his  own  argument  in  favour  of  the  plaintiffs.  It  was 
acknowledged)  he  says'*  that  as  to  the  ceasing  <^  all 
S;Uhs,  md  the  giving  of  mutual  releases,  the  award  was 
good  to  bind  the  parties  to  performance  ；  but  it  was 
insisted,  that,  had  nothing  else  been  awarded,  the 
award  for  these  would  not  alonci  have  been  a  sufficient 
plea:  it  was  also  objected  that  the  part  wUch  related 
to  the  two  tons'  freight  w^s  apparently  absurd  and 
unreasonable  y  and  that  therefore  the  award  ia  that 
particular  was  void.  But  the  principal  objection  was 
to  that  part  which  directed  the  plaintiflb  to  receive,  the 
goods  which  had  been  left  in  the  hands  of  Warren  for 
their  use :  this  was  evidently  meant  as  an  equivalent 
to  them  for  the  payment  of  the  30/.  and  if  there  was 
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any  foundation  for  what  was  alleged  an  this  head,  tfaat 
the  execution  dq^ended  on  the  mere  good  wUl  of  die 
dbfendant,  because  Warren  might  not  deliver  tht  goods 
without  his  order,  and  the  law  gave  no  remedy  to 
compel  the  delivery  of  them,  or  to  {m>cure  as^s&ction 
for  the  nondelivery,  undoubtedly  the  award  ought  not 
to  have  been  a  bar  to  the  action  of  account;  because, 
as  was  justly  observed,  all  the  things  awarded  to  be 
done  in  favour  of  the  plaintiffs  were  but  one  intire  and 
complete  satisfaction  for  their  d^mmd :  but  if,  in  truth, 
die  award,  "  that  the  plaintiff  should  receive  the  goods,^ 

deliver  them,  or  procure  them  to  be  delivered,  and  if 
an  action  on  the  award  in  which  the  breach  might  have 
been  assigned  in  the  nondelivery,  could  have  been  main- 
tained against  the  defendant,  there  seems  to  have  been  no 
good  reason  for  judgment.* 

A  defendant,  to  an  action  o£  trespass,  may  some- 
times plead  an  award  made  on  submbsion  bythc  plain- 
^  and  a  stranger.  Thus,  to  an  action  of  trespass  for 
trampling  down  the  plaintiflPs  grass  with  cattle,  the 
defendant  pleaded  diat  at  the  time  of  the  trespass  com^ 
mitted,  the  cattle  were  in  the  custody  of  a  stranger, 
and  that  the  plaintiff  and  that  stranger  had  submitted 
to  the  award  <rf a  certain  person,  who  ordered  the  stranger 
to  pay  the  {rfaintiff  a  certain  sum,  in  satisfaction  of  the 
trespass,  which  he  had  accordingly  done  ；  and  this  was 
held  to  be  a  good  bar  to  the  action/ 

a  DightoB  et  al.  v.  Whiting,  ^7H.  4.  31.b.  Brooke,  44  b: 
Lutw.  51.  pi.  48.Rol.Arb.2B.  1. 
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The  defendant  may  also  — d  that  the  trespass,  of 
which  the  plaintiff  complains^  was  committed  by  the 
defendaht  and  anodier  ；  and  that  the  matter  was  after- 
wards submitted  to  arbitration,  by  the  plaintiff,  the 
defendant,  anjd  the  other  trespasser. 

The  plaintiff  declared  in  trespass  for  taking  .away 
and  detaining  his  wife  for  four  months  against  his  con- 
sent, by  which  he  lost  the  comforts  of  matrimony :  the 
defendant,  after  imparlance,  pleaded,  as  to  the  force 
and  arms,  not  guilty,  and  as  to  the  residue,,  that  the 
trespass  of  which  the  plaintiff  complied,  was  com- 
mitted as  well  by  the  defendant  as  by  ope  H"  Martin, 
and  that  after  the  trespass  aforesaid,  and  since  the  last 
continuance,  particularizing  the  day,  the  plaintiff,  the 
defendant)  and  H.  Martin,  submitted  to  the  arbitration 
of  three  persons  the  trespass  aforesiud,  between  the 
plaintiff,  and  the  same  defendant  gnd  H.  Martin,  and 
divers  suits  then  depending  between  them:  that  the 
arbitrators  had  awarded  that  the,  defendant  and  H. 
Martin  should  pay  to  the  plaintiff,  or  tender  to  his 
use,  7/.  on  the  third  of  June,  and  two  intire  third  parts 
of  all  the  costs  of  the  plaintiff,  in  and  about  the  said 
suit,  payable  to  his  attorney,  after  the  bill  produced; 
that  they  had  tendered  the  7/.  on  the  third  of  June, 
but  the  plaintiff  had  refused  it,  and  that  no  bill  of  the 
costs  had  hitherto  been  produced*  On  demurrer,  this 
was  hdd  a  good  plea,  though  it  was  objected  that  the 
declaration  had  charged  the  defendant  for  a  particular 
fact  of  Kis  own,  namely,  the  taking  away  of  the  plain- 
tiflPs  wife  and  the  detention  of  her  for  four  months; 
that  the  detainer  by  the  defendant  could  not  be  com- 
mitted by  H.  Martin,  and  therefore  the  suit  against  the 
defendant  for  that  £ict  could  not  be  a  suit  depending 
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between  the  pisuntiff  and  the  defendant  and  H.  Martin : 
but  the  objection  was  overruled,  for  thb  reason,  that 
the  submission  was  to  be  construed  of  all  actions  be- 
tween them  or  any  of  them** 

To  an  action  brought  after  the  submission,  and  before 
th.e  award  made,  the  defendant  may  jdead  that  submis- 
fiion,  and  that  the  arbitrators  have  not  yet  made  any 
aMrard  ；  provided  no  day  be  Umited  for  the  making'bf  it  •• 
but  if  a  day  be  limited,  then  he  csjx  only  have  the  bene- 
fit of  this  plea,  before,  that  day/ 

But  in  order  to  majce  an  award  a  good  plea,i  it  must 
appear  that  the  plaintiff  and  the  defendant  were  equally 
bound  by  it.  To  an  action  of  trespass  against  C.  P.  he 
pleaded  that  the  plaintiff  had  formedy  brought  another 
action  against  the  present  defendant  and  one  J.  P.  on 
which  Uie  plaintiff  and  the  said  J.  P.  had  submitted  all 
manner  of  trespasses  and  actions  between  them,  and 


and  the  present  defendant;  that  the  arbitrators  awarded^ 
that  as  well  for  the  trespass  of  the  present  defendant  as 
that  of  J.  P.  there  should  be  paid  to  the  plaintiff  100/. 
which  had.  been  paid:  it  was  held  that  this  was^  not 
good,  pleaded  as  an  award,  because  there  was  no  sub- 
mission of  the  defendant,  and  therefore  he  was  not 
bound  by  it :  but  it  was  held  that  it  would  have  been  a 
bar  to  the  action,  if  pleaded  as  an  agreement  of  the 
plaintifiP.^ 

In  pleading  an  award,  the  defendant,  it  is  said,  must 
shew  the  place  where  the  submission  was  made,  and 

« Thomlinson  v.  Arriskin>Co-      •  13  R.  2. 
jnyns,  328.  .7  20  H.  6.41.  Fhbt.  51.  b. 
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the  names  of  the  arbHrators,  but  that  it  isiiot  necessary, 
in  averring  the  payment  of  money  in  pursuance  of  «& 
award)  to  state  at  what  place  nor  at  what  time  it  was 
paid;  8  nor  at  what  time  the  awar4  made.*  A 
difference  is  made  in  the  old  bopks, .  in  the  manner  of 
pleadhig  aa  award  i|i  a  declaration,  and  in  a  pica.— In 
the  first  case,  the  plaititiff  must  shew  for  what  cause 
they  submkted,  but  in  the  second,  it  is  sufficietitfor  the 
defendant  to  allege  the  submission  generally.^  But  it 
se^ms  at  least  necessary  that  it  should  appear  by  the 

which  the  action  is  brought,  otherwise  it  can  he  no  pleat 
to  that  action.  , 

There  were  formerly  some  distinctions  in  the  man- 
ner of  pleading  an  award,  with  re^)ect  to  the  necessity 
of  alleging  performance  of  the  things  awarded,  which, 
though  of  imporUnce  then,  are  not  now  essential. 

The  most  general  distinction,  was  between  the  case 
where  the  party  in  whose  £iyour  the  award  was  made, 
had  a  remedy  to  compel  performance,  and  that  where 
he  had  not*  In  the  former  the  award  itself  was  con- 
sidered  as  a  sufficient  answer  to  an  action  on  the  subject 
submitted;  but  in  liie  latter^  it  was  necessary  that  he 
should  also  shew  performance  on  his  part;  *  because  it 
was  considered  that  if  there  was  no  remedy  for  the 
thing  awarded,  it  remained  in  the  power  of  the  de- 
fendant whether  he  would  satisfy  the  plaintiff  or  not.^ 


«  8  H.  6.  25.  b.  9  H.  6.  5. 
BrookC)  44.  a. 

•  Per  Btigges,  31  E.  4.41. 
ad  .quod  non  fait  responsum. 

1  Br.  34,  cites  5  £.  4.  1. 


•43  E.  3.  33.  45  E.  3.  16. 
b.  13  H.  4.  13.  9  H-  6.  50.  b.  19 
H.  6.  86.  9  £.  4.  44.  Fhbt  52. 
b.  Br.  45.  a.  Rol.  Ash.  X.  3.  6. 
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Thesst  was,  koweveiv  one  exception  from  tht»  case, 
wluoh  was,  dial,  when  the  thing,  awarded  to  be  done 
oii>  the  part  oi  tiie  defendant,  was  to  follow  the  pei 
ffiance  of  <»methmg  on  the  part  of  th^  plaintiff,  it 
suffcieM  for  the  defendant  to  dkge  a  deftult  on 
plwitiff's  part^  and  to  say  thit  on  performaiice  by  him, 
he  was  ready  to  perform  bis  ptft/ 

This  dSstinetkn  principaUy  prevailed  between  the 
cases  of  a  verbal  aufana&saion,  and  «  sulmisaon  by  bondi 


peffing  perfonmncc  of  tibe  awwd,  by  suing  for  the  pen* 
9kbf  of  the  bond:  biit  in  the  former^  uidesa  the  award 
wasfix*  ite  payment  frf*  money » the  ptuntiff  had 
dy  on  tlie  awiurd,  andt  therefore,  it  was  retsopable  that 
the  defendant  in  pleadii^  the  award  and  submisaion 
afaoukl  shew  performance/ 

In  the  case  of  an  iwardfor  tile  payment  of  money  on 
a  pard  submission,  there  was  also  a  difference  in  die 
manner  of  pleading,  when  the  money  was  ordered  to 
be  paid  on  a  particular  day^  and  when  there  was  no  time 
limited  for  the  payment. 

In  the  latter  case  it  was  necessary  for  the  defendant 
to  allege  at  least  dut  he  always  had  been,  and  still  was 
ready  to  pay;  and  Acre  ^  some  cases  reported,  from 
which  It  might  be  concluded  tihat  an  allegation  of  actual 
payment  was  necessary;  but  tiiat  seems  to  have  been 
carrying  the  point  too  &r,  because  the  plaintiff  might 
at  any  tune  have  had  his  remedy  oa  the  award.* 


«20  H.  6,  18,  19.  Br.  44.  a 
36  H.  6.  15.  Brooke  Arb.  pi.  38 
， 9  E.  4. 44.  Vid.  1  Ld.  Raym 
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Where  the  award  was  for  th»  payment  of  money  at 
a  certain  day  ；  in  pleading  this*  award,  it  was  sufficient 
to  allege  that  the  day  was  not  comeJ  But  even  in  this 
case,  if  the  day  was  past,  he  must  have  shdi^  that  on 
or  beforethe  day  he  had  paid  the  money,  or  that  he  had 
tendered,  but  that  the  plaintiff  had  reftised  it  ；  for,  it  was 
said,  though  the  plaintiff  might  have  debt  on  the  awtird, 
yet  the  defendant  could  not  compel  die  plaintiff  to  have 
recourse  to  tliat  action,  and  be  barred  of  his  action  for 
the  original  cause:  it  was  his  own  default  that  he  had 
not  paid  the  money  at  the  time  appointed. 

But  these  distinctions  hardly  any  longer  ejcist;  for 
since  it  has  been  held  that  an  action  will  lie  on  the  meit 
submission,  it  is  in  no  case  necessary  fw  the  defendant, 
in  pleading  an  award  in  bar  of  an  actioa,  to  allege  per- 
formance of  the  thing  ,  awarded,  unless  where  the 
award  is  void,  and  consequently  the  plaintiff  could  not 
enforce  it. 


Such  is  the  general  System  of  the  Law  of  Awards; 
a  system  which,  in  many  instances,  with  much  diffi- 
culty purified  from  the  unintelligible  jargpn  of  technical 
argumentation,  has  been,  in  modem  times,  established 


7  22  H.  6，  52.  b:  5  E.  4.  7. 
Rol.  Arb.  Z.  3.  46  E,  3.  17.  b. 
Rol.  Arb.  X.  5. 

»  49  E.  3.  3.  21  E.  4.  42.  b. 
Rol.  Arb.  Z.  r.  1  Keb.  848— 


Vid.  all  these  distinctions  point- 
ed out,  Lutw.  2f8"  Russel  v. 
Williams^ 
•Vid.  1  Ld.  Raym.  132. 
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on  the  principles  of  sober  reason  and  sound  sense  ；  a 
system,  which,  were  the  parties  submitting  always  cer- 
tain of  appealing  to  a  judge  of  perfect  wisdom  and 
incorruptible  integrity,  would  be  highly  beneficial 
to  society :  but  which,  from  the  weakness  and  de- 
pravity of  men,  frequently  becomes  the  instrument  of 
the  most  flagrant  injustice,  and  the  most  serious  op- 
pression. From  the  manner  in  which  arbitrations  are 
often  conducted,  the  parties,  instead  of  obtaining  a 
speedy  determination  to  th^ir  disputes  at  an  easy  ex- 
pence,  are  frequently  altogether  disappointed,  by  hav- 
ing' no  determination  at  all,  and  frequently  involved  in 
a  most  expensive  and  tedious  Ihi^tion,  whieh  might 
have  been  avoided,  had  they  chosen  at  first  to  have 
recourse  to  the  ordinary  tribunals  of  die  countoy.  The 
only  subjects,  which  are  proper  for  arbitration,,  seem 
to  be  long  and  intricate  accounts;  disputes  of  so  trifling 
a  nature,  that  it  is  of  little  importance  to  the  parties  in 
whose  &vour  the  decision  may  be  given,  provided,  at 
all  events,  there  be  a  decision;  and  questions  on  which 
the  evidence  is  so  uncertain,  that  it  is  much  better  tp 
have^a  decision,  whether  right  or  wrong,  than  that  the 
parties  should  be  involved  in  continued  litigation. 
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O  INCE  the  greater  part  of  the  preceding  work  was 
^  printed  I  have  seen  a  manuscript  report  of  a  caae  in 
the  Common  pleas,  in  the  time  of  Lord  C.  J.  WUles,  in 
which  it  was  determined,  on  the  authority  of  several 
old  cases,  that  in  the  case  of  a  submission  by  bond  the 
arbitrators  canholr  award  the  costs  of  reference  unkss 
power  b€  expressly  given  to  them  for  that  purpose, 

lohn  Chandler  v.  John  Fuller,  Hil.  11  G.  2. — If  this 
be  still  considered  to  be  the  law,  then  what  i3  said  in 
pages  152,  153,  must  be  conskleredr  as  eironeous*—' 
Wishing  to  ascertain  what  is  generally  understood  on 
this  subject,  I  have  looked  for  decisions  of  a  more  mo- 
dem  date.  I  have  found  none,  where  the  submission  has 
been  by  bond;  but  I  have  found  two  where  the  reference 
has  been  by  rule  of  court  or  under  the  order  of  a  judge. 
The  first  is  the  case  of  Brown  v.  Marsden  and  others  ia 
the  Common  Pleas,  May  18,  1789.  1  H.  Bl^ck.  223. 
The  cause  being  at  issue,  the  parties  submitted  to  arbi- 
tration. The  arbitrator  awarded  to  the  pIaintlfF.34/. 
damages,  and  the  "  costs  by  him  sustained  in  the  said  ac- 
tion, to  be  taxed  by  tHe  proper  officer." 一 The  prothono- 
tary  refused  to  allow,  any  other  costs  than  those  of  the 
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action  as  between  party  and  party  ；  an  application  was 
made  to  the  court  for  a  rule  to  shew  cause,  why  the 
prothoAotary  should  not  be  directed  to  tax  'and  allow 
the  costs  of  the  reference^  together  with  the  costs  of  tke 
action,  as  between  attorney  and  client. 一 But  the  c^^Urt 
said  there  was  no  precedent  for  the  costs  of  the  re- 
ference being  included  in  an  award  of  costs  of  the 
action,  and  on  examining  the  award,  finding  the  words 
to  be  as  aboye  stated,  held  they  \vere  confined  to  the 
costs  of  the  action,  and  therefore  refused  the  rule. 

Here  \t  is  to  be  observed,  that  it  does  not  appear  in 
the  report,  wheAer,  by  the  rule  of  reference,  any  power 
was  expressly  given  to  the  arbitrator  over  the  costs  of 
the  reference,  or  whether  having  been  expresdy  given, 
he  had  not  used  it;  if  the  former  was  the  case,  this  de- 
cision is  almost  an  authority  that  the  arbitrator  has  im- 
pliedly a  power  over  such  costs  ；  for  the  court  made  no 
question  as  to  the  existence  of  that  power,  but  inquired 
merely  whether  he  had  exercised  it. 

The  second  is  the  case  of  Bradley  v.  Tunstow,  May 
20,  i  797,  reported  in  Puller,  and  Bosanquet's  Term 
Rep.  of  the  Common  Pleas,  p:  34. 一 By  an  order  of  the 
Chief  Justice,  maije  with  the  consent  of  the  parties,  it 
was  ordered,  "  that  the  debt  for  which  the  action  was 
" brought  should  be  referred  to  F.  C.  Esq.  to  settle,  apd 
" determine  how  much,  or  whether  any  and  what  sum 
"  was  due  to  the  plaintiff  from  the  defendant,  and  that 
" for  what  sum  he  should  find  due,  the  plaintiff'  should 
" be  at  liberty  to  enter  up  his  judgment,  and  sue  out 
" execution  for  such  sum  so  found  due,  together  with 
" his  costs,  provided  the  said  debt  so  to  be  settled  and 
" ascertained  sKoiild  amount  to  40^." 
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The  arbitrator  awarded  40/.  14^.  for  the  debt,  and 
costs  to  be  taxed  by  the  prothonotary.  His  taxation  in- 
cluded the  costs  of  the  reference;  the  plaintiff ' entered 
up  judgment  on  this  allocatur;  the  defendant  applied  to 
the  prothonotary  to  strike  out  the  costs  of  the  reference, 
who,  on  reconsidering  the  matter,  accordingly  disallow- 
ed  them. 一 On  the  part  of  the  defendant,  an  application 
、vas  made  to  the  court,  to  have  the  judgment  set  aside 
as  irrtgnlar,  in  consequence  of  this  disallowance. ― To 
this  application,  it  was  answered,  that  where  a  cause 
was  referred  to  arbitration,  the  costs  of  the  cause  to  abide 
the  event,  and  nothing  said  in  the  rule  about  the  costs 
of  the  reference,  these  became  part  of  the  costs  of  the 
cause,  and  that  such  was  understood  to  be  the  practice 
of  the  court  of  King's  Bench. 

The  C.  Justice'  said  the  whole  difficulty  arose  from 
the  supposed  practice  of  that  court.  If  that  court  had 
sanctioned  the  practice  of  ^including  the  costs  of  refe- 
rence under  a  condition  in  the  rule,  relating  to  costs  ge - 
nerally,  he  did  not  feel  himself  at  liberty  to  speculate 
upon  the  point :  it  appeared  however  to  him,  that  a  re- 
fcrence  being  made  for  the  convenience  of  both  parties, 
the  expences  ought  to  be  sustained  by  both.  A  provi- 
sion for  the  costs  of  reference  being  generally  made  in 
the  rules,  but  omitted  in  the  present  instance,  was  a 
strong  argument  to  shew  that  they  were' not  here  in- 
tended to  abide  the  event  of  the  arbitration. 

BuUer  J •  observed  that  the  general  practice  in  draw- 
ing  up  these  rules  was  to  distinguish  between  the  costs 
of  the  reference  and  the  costs  of  the  came  ；  that  the 
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latter  usually  abided  the  event  of  the  arbitration,  the  for- 
mer not.  Here  that  distinction  was  omitted;  it  was  re- 
ferred to  the  arbitrator  to  determine  the  sum  due 
bctween.the  parties,  and  the  costs  were  to  follow  the 
event  of  his  award:  he  was  inclined  to  think  the  prac- 
tice of  the  court  of  King's  Bench  "as  su^ested,  was 
right.  Did  the  term  costs  mean  all  costs?  He  did  not 
see  how  to  distinguish  between  the  costs  of  the  cause 
and  those  which  arose  in  the  progress  of  the  cause. — 
But  as  these  costs  of  reference  amounted  sometimes  to 
very  hard  sums,  it  might  perhaps  not  be  foteign  to  the 
purpose  to  suppose,  that  they  were  purposely  omitted 
in  this  rule  to  avoid  the  possibility  of  such  expence  ；  if 
there  were  any  authorities  on  the  subject,  he  thought  the 
court  must  be  bound  by  them.  • 

The  prothonotary  being  desired  to  inquire  concern- 
ing the  practice  of  the  King*s  Bench,  afterwards  report- 
no  case  had  occurred  within  his  knowledge,  where  this 
question  had  arisen  under  tl^e  order  of  a  judge;  yet  it 
was  generally  Understood  that  an  arbitrator  had  no 
power  to  give  the  costs  of  the  award,  unless  under  a 
provision  inserted  in  the  order  of  nisi  prius. 

In  consequence  of  this  report,  the  court  directed  that 
the  plaintiff  should  move  to  .  reform  his  judgment  by 
consent,  and  reduce  it  to  the  proper  amount. 

Here  again  it  may  be  remarked,  that  the  real  ques* 
tion  arising  out  of  the  case  was  not  on  the  power  of  the 
arbitrator  aver  the  costs  of  the  reference,  when  nothing 
on  that  subject  was  said  in  the  nde,  for  he  had  in  fact 
exercised  no  jurisdiction  on  the  question:  but  whether, 
when  the  rule  mentioned  costs  generally,  without  dis- 
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titigttishing  between  the  costs  of  the  cause  and  the  costs 
of  thie  reference,  the  latter  were  necessarily  included  as 
well  as  the  former;  and  it  might  have  been  decided 
that  they  were  not,  without  prejudice  to  the  power  of 
the  arbitrator  over  them,  if  he  chose  to  exercise  it :  but, 
if  what  the  prothonotaiy  repented  from  the  Master  of 
the  King's  Bench  be  correctly  stated,  he  went  beycmd 
the  question  submitted  to  him :  and  if  he  be  right,  the 
necessary  conclusion  is,  that  the  arbitrator  cannot  give 
the  costs  to  either  party  unless  a  power  be  expre^y 
given  him  for  that  purpose  in  the  rule.  • 


PRECEDENTS. 

Common  Bond  o/*Arbitratiok. 

KNOW  all  men  by  these  presents  that  I  A.  B. 
of  C.  in  the  parish  of,  &c.  in  the  county  of, 
fcc.  gentleman,  am  held  and  fihnly  bound 
to  EL  F.  of  G.  in  the  city  of  London,  mer- 
chant, in  the  sum  of  500L  of  good  and  law- 
ful money  of  Great  Britain,  to  be  paid  to  the 
said  E.  F.  or  to  his  certain  attorney,  cxecu- 

t  tors,  administrators,  or.  assigns,  for  which 
payment,  to  be  well  and  faithfiilly  made,  I 
bind  my^lf,  my  heirs,  executors,  and  ad- 
ministrators firmly  by  these  presents,  sealed 
with  my  seal,  dated  the  day  of 

'  in  the.  ^ear  of  the 
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reign  of  our  Sovereign  Lord  George  the 
Third,  by  the  grace  of  God,  of  Great  Bri- 
tain, France,  and  Ireland,  King,  Defender 
of  the  Faith;  arid  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  ninety- 
nine. 

The  condition  of  this  obligation  is  such,  that  if 
the  above  bounden  A.  B.  his  heirs,  executors,  and 
administrators,  on  his  or  their  parts  and  behalfs, 
shall  and  do  in  all  things  well  and  truly  stand  tOj 
obey,  abide  by,  perform,  fulfil,  and  keep  the  award, 
order,  arbitrament,  and  final  determination  of  M. 
N.  of,  &c.  and  P.  Q.  of,  &c.  arbitrators,  indiffer- 
ently elected  and  naihed,  as  well  on  the  part  and 
behalf  of  the  above  bounden  A.  B.  as  of  the  above 
named  £•  F.  to  arbitrate,  award,  order,  judge,  and 
deteripine  of  and  concerning  all  and  all  manner  of 
action  and  actions,  cause  and  causes  of  action » 
suits,  bills,  bonds,  specialties,  judgments,  execu- 
tions, extents,  quarrels,  controversies,  trespasses, 
damages,  and  demands  whatsoever,  at  any  time 
heretofore  had,  made,  moved,  brought,  commen- 
ced, sued,  prosecuted,  done,  suffered,  committed, 
or  dependbig  by  and  between  the  saM  parties,  so 
as  the  said  award.be  mad^  in  writing,  under  the 
hands  of  the.  said  M.  N.  and  P.  Q.  and  ready  to  be 
delivered  to  the  said  parties  in  difforeBce,  or  such 
of  them  as  shall  desire  the  same,  oh  or  before  the 
day  of  then  this  obligation  to  be  void,  or 
else  to  remain  in  fuH  force. 

Sealed  and  delivered,  being  first  duly 
stamped,  in  the  presence  of 
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^  j^^jrioi^o/an  Arbitration  Bo d  for  settling 
tie  accounts  of  executors  /  obligation  to  be  from  E. 
^ccutor  qfB,  to  D.  widmv  qf  A.  and  to  A-  the 

漏人 

AS  the  above  named  A.  the  father,  deceased, 
h  h's  Jast  will  and  testament  in  writing  duly  executed, 

blarin 豸 date  on  or  about  did,  among  other  things, 

j^ai'e  and  appoint  the  above  named  B.  together  with 
C.  JBsquire,  executors  and  trustees  of  his  said  will, 
during  the  minority  of  the  above  named  A.  his  son,  for 
the  intent,  and  purposes  therein  mentioned  and  ex- 
pressed, as  by  the  said  will  by  them  the  said  executors 
may  appear  ；  by  virtue  of  which  will  and  executorship 
they  the  said  B.  and  C.  severally  possessed  themselves 
of  great  part  of  the  personal  estate  late  of  the  said  A. 
the  father,  and  also  received  great  part  of  the  rents  of 
his  real  estates,  and  have  since  respectively  paid,  ap- 
plied, and  disposed  of  great  part  of  the  said  estate  so 
by  them  received,  upon  the  trusts  of  and  according  to 
his  said  will.  AND  WHEREAS  the  said  A.  the  son, 
having  attained  his  age  of  21  years,  an  account  of  what 
was  by  him  the  said  C»  received,  and  which  remained 
in  his  hands  of  the  real  and  personal  estates  late  of  the 
said  A.  the  tQStator,  having  been  then  stated,  settled, 

A*  her  son,  and  the  said  C.  and  he  the  said  C.  having 
accounted  for  and  paid  what  was  by  him  so  received 
and  remaining  in  his  hands  to  them  the  said  D.  and  A. 
according  to  the  true  intent  of  the  said  will,  they  the 
said  D.  and  A.  her  son,  have  given  a  full  release  and 
discharge  to  the  said  C.  of  all  their  demands,  relating 
to  his  acting  in  the  said  executorship  and  trusts,  by  the 


-said  will  in  him  reposed:  AND  WHEREAS  the  said 
B.  sometime  since  departed  this  life,  haying  first  made 
and  duly  executed  his  last  will  and  testament  in  writing, 
and  thereof  appointed  the  above  bound  £•  executor, 
as  by  the  same  will  by  him  duly,  proved  may  spptBri 
AND  WHEREAS  the  said  B.  in  his  life  time,  as  being 
the  other  executor  of  the  said  A.  the  father,  did  re- 
ceive, pay,  and  apply  some  part  of  the  real  and  personal 
estate  of  th^  said  A.  the  father,  pursuant  to  the  trusts 
in  the  said  will  contained  ；  but  he  the  said  B.  dying  in 
the  minority  of  the  said  A.  the  son,  and  no  account 
■Jiaving  been  made  and  settled  as  to  what  was  by  him 
the  said  B.  so  received  and  paid  out  of  the  said  estates; 
and  he  the  said  E-  as  executor  ai^' representative  of  the 
said  B:  being  now  liable  to  make  up  such  account,  and 
to  answer  and  pay  the  balance  thereof,  unto  them  the 
said  D.  and  her  son  (if  any  such  shall  appear  due), 
and  such  account  having  been  by  him  the  said  E.  deli: 
vered  to  them  the  said  D.  and  A.  her  son,  and  some 
disputes  and  differences  having  arisen  between  them, 
touching  some  articles  and  vouchers  in  the  said  account 
mentioned  and  contained :  they  the  said  E.  and  the 
said  D.  and  A.  her  son,  for  the  ending  and  preventing 
of  all  further  and  future  disputes,  controversies,  actions, 
and  suits,  touching  the  same  account;  have  mutually 
agreed  to  refer  the  same  to  the  arbitrament  and  deter- 
mination of  F.  of,  &c.  (a  person  chosen  by,  for,  and  on 
the  behajf  of  the  said  E.)  and  to  G.  of,  &c.  (a  person 
chosen  by,  for,  and  on  the  behalf  of  them  the  said  D. 
and  A.  her  son);  and  in  case  the  said  arbitrators  cannot 
determine  the  same,  that  then  the  same  shall  be  fully 
ended  and  determined  by  a  third  person,  to  be  by  them 
chosen  as  an  umpire,  in  such  manner  as  hereinafter  is 
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in  th^t  befaialf  mentioned  aad  expiessed:  JfQW  Tlt^ 
CONDITION,  &c.  tbat  if  the  mid  E,  heirs,  exc- 
putors,  and  admsnistmtors,  and  every  of  them,  shall  and 
^Oy  for  and  on  his  and  their  parts 如 in  all  things  stand  to, 
obey,  abide  by,  perform,  fulfil,  and  keep  tbe  award,  ar- 
bitrament, order,  determination,  and  judgment:,  which 
shall  by  them  the  said  F.  and  G.  be  madi^  of  and  coa- 
cerning  the  said  account  of  him  the  said  £.  so  delivered 
as  aforesaid,  and  of  and  for  and  every  the  articles, 
vouchers,  and  things  therein  contained,  and  of  all  db- 
piftes,  difFerences,  actions,  suits,  claims,  and  demands 
whatsoever,  touching  or  concerning  the  $ame,  so  as' 
such  award,  arbitrament,  determination,  and  judgment 
of  the  said  arbitrator's,  of  and  in  the'  same  premises,  be 
by  them  made  in  writing  under  their  handa  and  seals, 
ready  to  be  delivered 'to  all  the  parties  in  controversy 
within  one  month  next  ensuing  the  datjethereof:  AND 
if  they  the  said  arbitrators  cannot  agree,  and  di^termme 
the  same  premises  witl^n  the  said  one  month,  that  then 
if  the  said  E.  his  heirs,  executors,  and  administrators, 
and  every  of  them,  shall  and  do>  for  and  on  his  and  their 
parts,  in  and  by  all  things,  stand  tp,  obey,  abide  by, 
perform,  fulfil,  and  keep  the  award,  arbitramient,  and 
umpirage  of  such  third  person  and  umpire,  as  they  the 
said  arbitrators  sh^Il  indifferently  name,  elect,  andchoose 
for  the  ending  and  determining  of  the  same  premises, 
so  as  such  award,  umpirage,  and  judgment  of  the  said 
uinpire  of  and  in  the  same  be  by  him  so  made  in  writ- 
ing under  his  hand  and  seal,  ready  to  be  delivered  to 
each  of  the  said  parties  in  controversy  within  ―  days 
ne"  after  the  end  of  the  said  one  month,  the  said  obU- 
gation  shall  be  vpid  and  of  no  effect;  otherwise  the 
samc  ^hall  remain  in  full  force  and  virtue,  WOOD. 
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Bond  from  S.  H.-^J.  M.  andJAVi.  his  fFife,  J.  8.  and 
C.  H.  Spipster^  to  T.  H.  Yeomatty  in  the  Penal  Sum 
tf  l  OOOf-  • 

. CONDITIOK. 

WHEREAS  divers  differei^ges,  disputes,  and  con- 
troversies have  arisen  between  the  above-bounden  J. 
H. 一 J.  M.  and  Jane  his  wife,  J.  S.  and  C.  H.  and  the 
above  named  T.  H.  as  to  their  several  and  respective 
claims  and  interests  under  the  several  and  respective 
wills  of  T.  T:  late  of,  &c.  deceased,  G.  H.  late  of,  &a 
deceased,  and  Joseph  H.  late  of,  &c.  deceased,  and 
they  have  severally  and  respectively  agreed  to  submit 
the  same  to  the  arbitrament  and  final  determination  of 
R.  G.  of,  &c.  D.  R.  M.  of,  &c.  and  P.  S-  of,  8cc.  and 
that  their  award,  or  the  award  of  any  two  of  them, 
shall  be  final  and  conclusive  both  at  law  and  in  equity, 
as  well  on  the  part  and  behalf  of  the  above  bounden 
J.  H. 一 J.  M.  and  Jane  his  wife,  J.  H.  and  C.  H.  their 
heirs,  executors,  and  administrators,  as  on  the  part  and 
behalf  of  the  above  named  T.  H.  his  heirs,  executors, 
and  administrators:  NOW  THE  CONDITION  of 
the  above  written  obligation  is  such,  that  if  the  above 
bounden  J.-  H. 一 J.  M.  and  Jane  his  wife,  J.  S.  and  C. 
H.  their  executors  and  administrators  respectively  do 
and  shall,  on  his,  her,  and  their  several  and  respective 
parts  and  behalfs,  in  all  things  well  and  truly  stand  to, 
abide  by,  observe,  perform,  fulfil,  and  keep  the  award, 
order,  arbitrament,  and  final  deterlhination  of  the  said 
R.  G.  D.  R.  IVL  and  P.  S，  or  of  any  two  of  them,  ar- 
bitrators>  indifferently  chosen,  elected,  and  named,  as 
well  by  and  on  the  part  and  behalf  of  the  said  J.  H.— 
J,  M.  and  Jane  his  wife,  J«  S,'  and  C.  H.  as  on  the  be- 
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half  of  ;  the  above  named  T.  H.  to  arbitrate,  awatd, 
judge,  tod  finally  determine  concerning  all  and  all  man- 
ner of  claim  and  claims,  which  they,  or  aay,  ot  either 
of  them,  have,  or  pretend  to  have,  by,  from,  or  under 
the  above-mentioned  wills,  or  any  or  either  of  them, 
so  as  the  award  of  the  said  arbiu-ators,  or  of  any  two  of 
them,  be  made  in  wriing,  indented  under  their  hands 
and  seals,  or  under  the  hands  and  seals  of  any  two  of 
them,  ready  to  be  delivered  to  the  said  parties  in  dif- 
ference, on  or  before  the  first  day  of  March.now  nezt* 
ensuing,  unless  they,  or  some  or  one  of  them,  shall  be 
prevented  from  so  doing  by  sickness  or  some  other  un- 
avoidable event;  but  if  the  said  arbitrators,  or  any  or 
either  of  them,  shall  be  prevented,  by  sickness  or  any 
other  unavoidable  event,  from  making  such  their  award 
by  the  time  aforesaid,  then,  if  the  above  bounden  J.  H. 
J.  M.  and  Jane  his  wife,  J.  S.  and  C.  H.  their  heirs, 
executors,  and  administrators,  shall  respectively  well 
and  truly  stand  to,  abide  by,  obey,  perform,  fulfil,  and 
keep  the  award,  arbitrament,  and  final  determination  of 
the  said  R.  G.— D.  R、  M.  and  P.  S.  or  of  any  two  of  • 
them,  of  and  concerning  the  premises,  so  as  they  the 
said  arbitrators,  or  any  two  of  them,  make  their  award 
in  writing,  indented  under  their  hands  and  seals,  ready- 
to  be  delivered  to  the  said  parties  in  difference  within 
the  time  or  space  of  two  calendar  months  from  the  said 
first  day  of  March,  then  the  above-written  bond  or 
obligation  to  be  void,  otherwise  to  be  and  remain  in 
full  force  and  virtue.  And  it  is  hereby  agreed,  by  and 
between  all  the  said  parties  in  difference,  that  these 
presents,  and  this  submission  hereby  made  of  the  said 
matters  in  controversy,  shall  be  made  a  rule  of  his 
Majesty,s  Court  of  King's  Bench,  to  the  end  that  the 
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said  parties  in  di£ference  may  be  finally  concluded  by 
the  said  arbitration  by  these  preseiit%intended,  pursuant 
tp  the  statute  in  such  case  made  and  provided. 一 IN 
WITNESS,  &c. 


Time  enlarged  by  Endorsement, 

Know  all  men  by  these  presents,  that  we  the  within 
named  J.  M. ~ Jane  M- ― J.  S. 一 C.  H.  and  T.  H.  have, 
for  ourselves  separately,  severally,  and  respectively,  and 
for  our  heirs,  executors,  and  administrators  respectively, 
mutually  given  and  granted,  and  by  these  presents  DO, 
for  ourselves  separately,  severally,  and  respectively,  and 
for  our  respective  heirs,  executors,  and  administrators, 
mutually  give  and  grant  unto  the  within  named  R.  G. 
D.  R.  M.  and  P.  S.  the  arbitrators  within  nan^d,  fur- 
ther time  for  making  their  award  of  and  concerning  the 
several  matters  within  referred  to  them  until  the  8th 
day.  of  November  now  next  ensuing,  so  that  they,  or 
two.  of  them,  make  their  award  in  writing,  under  their 
hands  and  seals  respectively,  ready  to  be  delivered  to 
the  parties  in  difference  on  or  before  the  said  8  th  day 
of  November  now  next  ensuing :  •  and  we  do  hereby 
further  agree  that  these  presents,  as  well  as  the  within- 
written  bond,  and  the  submission  thereby  and  hereby 
xnade  of  the  matters  in  controversy,  shall  be  made  a 
rule  of  his  M^esty's  Court  of  King's  Bench,  &c.  IN 
.WITNESS;  &c. 
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AvTA&D  made  on  the foregoing  Submissiok. 

TO  ALL  TO  WHOM  these,  presents  shall  come. 
We,  R.  G,  of,  &c.  in  the  county  of,  8cc.  Esq.  D.  R.  M. 
of,  &; in  the  county  of,  &c.  Esq.  and  S*  of,  &c， 
Esq.  SEND  greeting:  whereas  J.  H.  of,  &c* 
in  the  county  of,  &c.  cooper,  J.  M.  (rf*，  &c，  in  the  said 
county,  of,  &c.  bookseller,  daiming  in  light  (rf*  his 
wife,  J.  M.  late  J.  H*  spinster;  the  Rev.  J.  S.  of,  fee- 
in  the  county  of,  & (i.  clerk,  claiming  in  right  of  his 
late  wife,  C.  S.  formerly  C、  H.  spinster,  now  deceased^ 
and  C.  H.*  of,  8cc.  aforesaid,  i^inster,  by  a  certam 
bond  or  obligation,  bearing  date  the  day  o£ 

in  the  year  became  bound  to 

T.  H.  of,  Sec.  in  the  said  county  of,  &c.  yeoman,  in 
the  penal  sum  of  one  thousand  pounds,  and  the  said 
T.  H.  by  another  bond  or  obligation,  bearing  even 
date  therewith,  became  bound  to  the  said  J.  H. ~ J.  M. 
and  Jane  his  wife,  J，  S.  and  C.  H.  in  the  like  penal  sum, 
with  conditions  written  uiider  the  said  several  bonds, 
that  they  the  said  J.  H.— J.  M.  and  Jtoe  his  wife,  J.  S. 
. and  C.  H.  and  the  said  T.  H.  respectively,  shoidd  stand 
to,  obey,  abide  by,  observe,  perform,  fulfil,  and  keep 
the  award,  ordef,  arbitrament,  final  end^  and  deter- 
mination of  U3  the  said  R.  G.—D.  R.  M,  and  P.  S. 
arbitrators,  indifferently  chosen,  elected,  and  named, 
as  well  by  and  on  the  part  and  behalf  of  the  said  J.  H. 
J.  and  Jane  his  wife,  J.  S.  and  C.  H«  as  on  the 
part  and  behalf  of  the  said  T.  H.  to  arbitrate,  award, 
judge,  determine,  and  agree  for,  upon,  touching  and 
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QOBceming  all  and  all  manner  of  daim  and  claims, 
which  they,  or  any,  or  either  of  them,  had  or  pre- 
tended to  have  by,  from,  or  under  the  several  wills 
of  T-  T.  long  since  deceased,  G.  H.  deceased,  and 
J.  H.  also  deceased,  respectively;  AND  WHEREAS 
by  endorsement  in  writing  on  the  back  of  each  of  the 
said  several  bonds,  under  the  hands  and  seals  of  the 
said  J*  H.—J.  M.  and  Jane  his  wife,  J.  S.  and  C.  H. 
and  of  the  said  T,  H.  bearing  date  respectively  the 

day  of  in  the  year 

the  time  for  us  the  said  arbitrators,  making  our  award 
in  manner  aforesaid,  is  enlarged  until  the  eighth  day 
of  November  then  next  ensuing :  NOW  KNOW  YE  . 
that  we  the  said  R.  G. 一 D.  R.  M.  and  P.  S.  haying  taken* 
upon  ourselves  the  burthen  of  the  said  arbitration,  and 
having  heard,  and  duly  and  maturely  weighed  ai\d 
considered  the  several  allegations,  vouchers,  and  proofs 
brought  before  us  by  and  on  behalf  oJf  the  said  parties 
In  difference  respectively,  and  having  fully  examined 
into  Uieir  several  alleged  claims  and  interests  under  the 
several  and  respective  wills  of  the  said  T.  T. 一 G.  H. 
and  J.  H.  deceased,  DO  FIND  that  the  said  T.  T.  by 
his  said  will,  among  other  specific  legacies,  gave  and 
bequeathed  to  his  nephew  J.  T.  who  is  yet  living,  the 
yearly  intejpest  of  two  hundred  pounds,  at  the  rate  of 
four  pounds  ten  shillings  for  one  hundred  pounds  for  a 
year,  for  and  during  the  term  of  his  natural  life,  and 
that  after  the  decease  of  the  said  J.  T.  the  said  testator 
gave  and  bequeathed  the  said  principal  sum  of  two 
hundred  pounds,  unto  and  amongst  all  and  every  the 
child  and  children  of  his  said  nephew  J.  T.  that  should 
be  living  at  the  time  of  the  decease  of  the  said  testator, 
to  be  equally  divided  between  them,  share  an4  share 
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alike,  and  that  the  said  T.  T.  by  his  said  ^11,  gave, 
devised,  and  bequeathed  all  the  rest  and  residue  of  his 
七 state,  both  real  and  personal,  subject  nevertheless  to  the 
payment  of  his  debts,  legacies,  and  funeral  expences, 
with  which  he  charged,  as  well  his  real,  as  his  personal 
estate,  to  the  said  G.  H.  his  Heirs,  executors,  and  admi- 
nistrators, whom  he  appointed  sole  executor  of  his  said 
will.  AND  WE  the  said  R.  G. — D.  R.  M.  and  P.  S. 
do  further  find  that  the  estate  of  the  said  T.  T.  which 
Came  to  the  hands  and  possession  of  .the  said  G.  H. 
deceased,  was  fully  sufficient  to  satisfy  and  dischar^ 
all  the  debts  and  legacies  apd  funeral  expences  of 
. the  said  T.  T.  and  the  expences  attending  the  exe- 
cution of  his  said  will  ；  and  that  a  certain  freehold 
house,  with  a  close  of  land  adjoining  and  thereto 
belonging,   with  the  appurtenajices,  situate,  iying, 
and  being  at,  &c.  in  the  said  county  of,  Sec.  now  in 
the  possession  or  occupation  of  the  said  C.  H.  was 
part  of  the  estate  of  the  said  T.  T，  chai^d  by 
nim,  in  and  by  his  said  will,  with  the  payment  of 
his  debts,  legacies,  and  funeral  expences  as  aforesaid, 
and  remains  subject  to  and  chargeable  with  the  be- 
quest,  hereinbefore  mentioned,  to  the  said  J.  T.  and 
his  chil4ren  ；  AND  FURTHER  that  the  said  T.  H. 
as  surviving  executor  of  the  will  of  the  said  G.  Hi  is 
entitled  to  the  sum  of  one  hundred  pounds,  secured 
by  mortgage  on  a  certain  freehold  house,  with  the 
appurtenances,  situate  at,  &c.  aforesaid,  and  Icnowu 
by  the  sign  of  the  White  Lion,  in  the  tenure  or  occu- 
patipn  of  W.  E.  AND  WE  DO  further  find  that  all 
claim,  interest,  and  demand,  which  die  said  J.  H. 
Jane  M.  or  the  said  J、  M.  in  her  right,  and  the  said 
J-  S.  in  right  of  his  said  late  wife,  or  either  of  them. 
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ever  had  in  or  upcm  the  estate  or  effects,  or  under  or  by 
virtue  of  the  wills  of  the  said  T.  T.— G.  H.  and  J.  HL 
or  of  either  of  them,  have  been  fully  satisfied  and  dis- 
charged: AND  WE  the  said  R.  G.— D.  R.  M.  and 
P.  S.  do  hereby  awards  order,  and  adjudge  that  the  said 
C.  H,  her  heirs,  executors^  or  administrators,  shall, 
within  one  calendar  month  from  the  day  of  ihe  date 
hereof,  deliver  into  the  hands  of  the  said  T.  H.  or  of  his 
certain  attcMney,  his .  executors,  or  administrators,  all 
deeds  and  other  writings  in  her  custody,  possession, 
or  power,  relating  to  or  in  any  way  affecting  the  said 
freehold  house,  with  the  appurtenances,  known  by  the 
sign  of  the  White  Lion,  and  shall,  also,  within  one  month 
from  the  day  of  the  date\hereof^  convey  by  good  and  suf^ 
Jicient  conveyance  and  assurance  in  the  knv^  and  deliver 
possession  of  the  said  freehold  house  and  close,  with 
the  appurtenances,  situate  at,  Sec.  aforesaid,  and  all 
deeds  and  other  writings  relating  tp  or  in  any  way  af- 
fecting the  same,  or  the  title  thereof,  to  the  said  T.  H» 
or  his  certain  attorney,  or  his  heirs :  AND  WE  DO 
further  award  that  the  said  C,  H.  shall  retain  for  her 
own  use  and  benefit  all  other  the  effects  which  came  or 
which  may  hereafter  come  to  her  hands  or  possession, 
as  executrix  of  the  last  will  and  testament  of  the  said 
J.  H.  ( save  and  except  any  rents  which  she  may  have 
received  since  the  decease  of  the  said  J.  H.  for  or  on 
account  of  the  said  estate  at^  £sf"  aforesaid)^  in  full  satis* 
faction  of  all  claim,  interest,  and*"deinand  which  she 
has  or  ever  had  in  or  upon  the  estate  and  eflfects,  or 
under  or  by  virtue  of  the  said  several  wills  of  the  said 
T.  T.— G.  H,  and  J.  H.  or  of  either  of  them:  AND 
WE  DO  hereby  further  award  that  the  said  T-  H. 
shall,  out  of  the  ！ iaid  mortgage  on  the  said  houfe^  with 
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•  the  appurtenances,  at,  &c,  called  the  White  Lion,  and 
out  of  the  said  fret'hbld  house  and  close  at,  &c.  pay,  sa- 
tisfy, and  discharge  the  bequest  to  the  said  J.  T.  and 
his  children,  according  to  the  direction  of  the  said  will 
of  the  said  T.  1\  AND  WE  DO  further  award  and  or- 
der that  the  said  C.  H.  shall  account  for  and  pay  to  the 
said  T,  H.  his  executors^  or  administrators^  within  one 
month  from  the  date  hereof,  all  rents  which  she  may 
have  received^  for  or  on  account  of  either  of  the  estates 
at,  £s?c.  and,  &?"  aforesaid,  since  the  decease  of  her  said 
brother  J.  H.  AND  WE  DO  also  award  and  order 
that  the  said  T.  H.  shall  pay  and  refund  to  the  $aid 
C.  H.  her  executors,  or  administrators,  all  sum  and 
sums  of  money  which  she  may  have  advanced  or  paid 
the  said  J.  T.  for  and  on  account  of  the  interest  of  the 
said  sum  of  two  hundred  pounds  mentioned  in  the  will 
of  the  said  T.  T.  siqcc  the  decease  of  her  said  brother 
J.  H.  AND  WE  DO  likewise  award,  order,  and  di- 
rect that  the  said  T.  H.  shall,  within  one  month  from 
the  date  hereof,  pay  or  cause  to  be  paid  to  the  said  C. 
H.  the  sum  of  twelve  pounds  twelve  shillings  for  and 
in  full  consideration  of  all  expences  which  she  has  been 
at  in  the  repairs  of  the  said  houses  at,  &f .  and,  &c. 
aforesaid,  or  otherwise  howsoever :  AND  WE  DO 
further  award  that  the  said  C.      shall  seal  and  execute 
to  the  said  T.  H.  a  release  of  all  demands,  for  or  on  ac- 
count of  any  claim  or  interest  in  or  upon  the  estate  and 
effects,  or  under  or^y  virtue  of  the  wills  of  the  said 
T.  T-— G,  H.  and  L  H.  or  of  cither  of  them:  And 
further  that  the  said  C.  H.  do  and  shall,  within  one 
calendar  month  from  the  date  hereof,  deliver  unto  the 
said  T.  H.  his  executors,  or  administrators,  all  books, 
accompts,  discharges,releases,  and  writings  whatsoever. 
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respecting  ooly  the  estates  of  the  saidT.  T.  and  G.  H. 
deceased,  or  either  of  them,  and  which  are  now  in  her 
custody,  possession,  or  power;  and  that  when  the  said 
C»  H,  shall  have,  fully  complied  with  this  our  award,  in 
all  things  hereby  ordered  to  be  done     her,  then  the 
said  T.  H.  shall  seal  and  execute  to  her  a  similar  release  ； 
and  that  the  said  J.  H.  and  J,  M.  in  right  of  his  said 
wife,  and  the  said  J.  S.  in  right  of  his  said  late  wife, 
shall  sestl  and  execute  similar  releases  to  the  sa|d 
T.  H.  and  C.  H,  AND  WE  DO  also  awaitl  and 
Older  that  the  said  T.  H.  do  and  shall  execute  to  the 
said  C.  H.  a  bond  in  the  penal  sum  of  e^fat  hundred 
pounds,  under  a  condition  to  indemnify  her  the  said 
C.  H.  {gainst  all  demands  of  the  said  J.  T.  and  his. 
childmi  who  were  living  at  the  time  of  the  decease 
of  the  said  T.  T.  or  any  person  or  persons  claiming 
through  them,  and  also  gainst  all  and  every  other 
perscHi  or  persons  whomsoever  claiming  under  the  will 
and  wills  of  the  said  T.  T.  and  G.  H*  deceased,  or  either 
of  them :  AND  LASTLY,  we  do  hereby  award  and 
order  that  the  said  T.  H,  shall  pay  or  cause  to  be  paid 
all  charges  and  expences  attending  the  present  arbitra- 
tion. IN  WITNESS  whereof  we  the  said  R.  G. 
D  R.  M.  and  P.  S.  have  hereunto  set  our  hands  and 
seals  r^pectivcly,  the  day  of  in  the 

year  of  our  Lord 

(Signed) 


Signed,  sealed,  and  delivered,^ 
(being  first  duly  stamped)  in  the  r 
presence  of  ^ 
•    (Signed)      R.  R.  Nat.  Pub. 


R.  G. 
D.  R.  M. 
P.  S. 


L.  S. 
L.  S. 
L.  S. 
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Bovn  jhofn  h  S.  fo  R  &  in  the  Penal  Sum  oflOWL 

THE  CONDITION  of  this  obligation  is  such  that 
if  the  above  bo^nden  J.  S.  his  heirs,  executors,  and  ad- 
ministrators, for  and  oti  his  and  their  parts  and  behalves, 
do  in  all  things  well  and  tmly  stand  to,  obey,  abide, 
perform,  fulfil,  and  keep  the  award,  order,  arl»tia- 
mpnt,  final  end,  and  deterinhiation  of  £•  H.  of,  fee.  in 
tile  county  of,  &c.  gentleman,  and  W.  A.  of,  Sec.  in 
the  said  county,  gentleman/  arbitrators,  indiferently 
named,  elected,  and  chosen,  as  Well  on  the  part  and 
behalf  of  the  above-bounden  J.  、S,  as  of  the  above- 
named  R.  S.  to  arbitrate,  award,  judge,  and  determine, 
of  and'  concerning  all  and  all  maimer  of  action  and 
actions,  cause  and  causes  of.  action,  suits,  bills,  bonds, 
deeds,  specialties,  judgments,  executions,  extents,  quar- 
rels, controversies,  trespasses,  damages,  and  demands 
whatsoever^  at  any  time  or  times  heretofore  had,  made, 
moved,  brought,  commenced,  sued,  prosecuted,  done, 
suffered,  committed,  or  depending,  by  or  between  the 
said  parties,  or  either  of  them,  so  as  the  same  award  be 
madie  in  writing,  under  the  hands  and  seals  of  the  said 
arbitrators,  on  or  before  the  day  of 

next  ensuing  :  But  if  the  said  arbitrators  do  not  make 
such  their  award  of  and  concerning  the  premises  by  the 
time  aforesaid,  then,  if  the  said  J«  S.  his  heirs,  execu- 
tors, and  administrators,  for  and  on  his  and  their  parts 
and  behalves,  do  in  all  things  well  and  truly  stand  to, 
obey,  abide,  perform,  fulfil,  and  keep  the  award,  order, 
arbitrament)  umpirage,  final  end,  and  determination  of 
such  person  as  the  said  arbitrators  shall  appoint  as  an 
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umpire  betvraea  the  said  parties  td  and  cmiceming  the 
prenufies,  soas  tke  said  umpbc  do  make  his  award  or 
umpirage,  o{  and  concerning  the  premises,  im  or  before 
the.  day  of  next  ensuing,  then 

diis  obligation  to  be  void,  or  else  to  remain  in  full 
force:  Aiid  the  said  JL  S.  doth  consent  and  agree  tbat 
his  submission  to  the  award  or  umpirage  i^ve  men- 
timed  shaM  and  may  be  made  a  rule  of  his  Mi^esty's 
Court  of  King's  Bench,  at  Westmiuater.  And  it  is 
hereby  ftuther  screed,  that  the  said  parties  and  their 
witnesses  shall  be  q§amine^  upon  oaUi  before  the  said 
arbitraiors  and  umpire,  being  first  duly  sworn  for  that 
purpose  before  the  Lord  Chief  Justice,  or  one  of  the 
other  Judges  of  his  Majesty's  Court  of  King,s  Bench,  at 
Westminster:  And  that  nothing  herein  contained  shall 
extend,  or  be  construed  to  extend,  to  dissdve  an  in- 
junction obtained  by  the  said  J.  S.  in  his  Majes^'s 
Court  of  Chancery,  restraining  the  said  R.  S.  irom  pro- 
ceeding at  law  against  the  said  J.  S.  touching  the  mat- 
ters in  the  said  injunction  mentioned  or  referred  to; 
but  the  said  arbitrators  or  uinpire  are  to  be  at  liberty 
to  order  the  said  injunction  to  be  dissolved  if  they  think 
proper. 

J.  S.        t.  s. 

Sealed  and  delivered  (being  first 
dulj  stamped)  in  the  presence 
of 

H.R， 

WE<the  above  named  £•  H.  and  W.  A.  do  appoint^ 
and  the  above  named  J,  S.  and  R.  S.  do  hereby  con- 
sent, that  S,  K.  of,  &c.  Esq.  Bartister  at  Law,  shall  be 


414  APPENDDt. 

the  umpire  between  the  said  arbitrators.  Wkness  oar 
iiands  this  day  of  one  thousand  seven 

hundred  and 

W.  H. 

Witness,  E.  H. 

J,  H'  J.  S. 

R  S. 


The  Award. 

TO  ALL  TO  W^OM  these  presents  shall  come,  1, 
S.  K.  barrister  at  law,  of,  &c.  Esq.  send  greeting: 
WHEREAS  J.  S.  late  of,  &c.  in  the  parish  of,  &c/ 
in  the  county  of,  &c.  but  now  •  of,     c.  ，  in  the  said 
county,  Gentleman,  being  possessed  of  a  cert^  farm 
situate  in  the  neighbourhood  of,  &c.  in  the  county  of, 
&c.  by  virtue  of  a  certain  indenture  of  lease  thereof 
to  him  granted  by  A.  R.  Esq.  for  a  certain  term  of 
years  therein  mentioned,  and"  being  indebted  to  R.  S. 
of,  &c.  in  the  said  county  of,  &c.  mercer,  did,  by  a 
certain  indenture  pf  mortgage,  bearing  date  the 
day  of  in  the  year  and  made  between 

the  said  J.  S.  of  the  one  part,  and  the  said  R.  S.  of  the 
other  part,  coiivey  to  the  said  R.  S.  the  said  indenture 
of  lease,  and  the  premises  thereby  demised,  to  secure  to 
the  said  R.  S.  the  payment  of  the  sum  of  five  hundred 
pounds,  with  lawful  interest,  from  the  day  of  the  date 
of  the  said  indenture  of  mortgage  ；  in  which  said 
indenture  of  mortgage  is  contained  a  proviso  jFor  re- 
demption of  the  said  indenture  of  lease,  and  the  pre- 
mises thereby  demised,  on  the  payment  by  the  said 
4*  S.  his  executors,  administrators,  or  assigns,  to  the 
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said  Its.  hid  executors,  administrators,  or  assigns,  with 
interest  thmbi  as  ^aforemd,  on  the  day  of 

in  the  year  AND  WHEREAS 

ndther  the  said  sum  of  five  hundred  pounds,  nor  any 
pai^  thereof,  nor  any  interest  thereon,  was  paid  on  the 
said  day  of  whereby  the  said  mortgage 

became  absolute  at  law  ；  and  the  sa|d  R.  S.  took  pos- 
session of  the  said  &rm'  on  or  about  the  day  of 

in  the  year  and  hath  ever*  since 

continued  in  possession  thereof,  and  in  receipt  of  the 
profits  and  proceeds  thereof :  AND  WifEREAS  vari-' 
ous  other  transactions  aod  matters  of  account  have  for 
several  years  past  taken  place  between  the  said  parties 
and  the  said  J.  S.  bath  lately  filed  a  bill  in  the  High 
Court  of  Chan&ry  s^inst  the  said  R.  S.  and  divers 
^spates,  animosities,  and  contentions,-  have  taken  place 
between  the  said  parties;  for  the  appeasing,  pacifying, 
ordering,  and  determining  whereof,  the  said  R.  S.  and 
JL  S.  have  submitted  themselves,  and  are  become  bound 
each  to  the  other  by  their  several  obligations,  bearing 
date  the  day  of  in  the  year 

of  die  reign  of  our  Sovereign  Lord  George  the  Third, 
by  the  grace  of  God  of  Great-Britain,  France,  and  Ire- 
lahd，  Kii^,  Defender  of  Faith*  and  in  the  year 
of  our  Lord  in  the  penal  sum  of  one  thousand 

pounds  of  good  afld  lawful  money  of  Great-Britam, 
with  conditions  therennder  written,  to  stand  to,  obey, 
abide  by,  perforni,  fulfil,  and  keep  the  awapd  6{  W.  A. 
of  ill  the  county  of  gentlepian,  and 

E.  H.  of  in  the  said  county,  gentleman,  arbi- 

trators,  indifferently  chosen,  as  well  on  the  part  and 
behalf  of  the  said  R.  S.  as  of  the  said  J.  S.  to  arbitrate, 
award,  order,  judge,  and  determine  of  and  concerning 
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^  and  all  nonaer  of  aetkm  md  aetkms,  cause  and 
causes  of  action,  suits,  Mils,  bo/oASy  specialties,  jvdg* 
ments,  executions,  extents,  quarrels,  conteovcrsies,  tres- 
passes, damages,  and  demands  whatsoever,  at  anytime 
or  times  theretofore  had,  made,  moved,  brougfal,  com- 
menced, sued,  prosecuted,  done,  su&red,  oooimittsed, 
or  dependkig  by  or  between  the  said  paxtie$,  or  eidwr 
of  them,  so  as  the  same  award  wcfe  mftde  in  writing, 
under  like  hafids  and  seals  oi  them  the  said  W.  A.  and 
E.  H.  on  or  before  the  day  of  、 

then  next  eMuing:  but  if  they  the  said  W.  A.  and  £• 
H.  should  not  make  such  thei»  awsird  on  or  before  tte 
said  of  then  that  they  the  said 

parties  should  stand  to,  obey,  abide  by,  perform,  fiitfil, 
said  keep  the  award,  order,  arbitrament,  umpirage,  final 
end,  and  determination,  of  soch'  person  as  the  said .  ar- 
bitrators should  appoint  as  an  i^mpire  between  the  said 
parties,  of  and  concerning  tlie  premises, '  so  as  the  said 
umpire  diould  make,  his  award  or  umpirage,  of  and 
concerning  the  premises,  on  or  before  the 
day  of  then  next  ensuing:  AND  WHEREAS 

the  said  W.  A.  and  £.  H.  did,  by  a  note  in  writing, 
under  their  hands,  bearing  date  the  *  day  of 

•  written  under  the  condition  annexed 
to  the  said  bonds,  appoint  me  the  ^id  S.  K.  to  be'  the 
umpire  between  them:  AND  WHEREAS  the  said 
W.  A.  and  £•  H.  did  not  make  any  aw^rd  of  and  con- 
cerning the  premises  on  or  befi>re  ,the  said 
day  of  NOW  KNOW  YE,  that  I  the  said 

S.  K.  appointed  umpire  as  aforesaid,  having  taken  upon 
myself  the  charge  of  the  said  umpirage;  and  having 
deliberately,  and  at  large,  heard,  exambed,  and  con- 
sidered tl^  alleg^lions,  witnesses;  and  evidences  of 
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both  tl^  3aid  parties  concerning  the  premises,  DO 
thereupon  make  this  my  umpirage  and  final  determi- 
nadoDi  in  writing,  between  the  said  parties,  of  and 
concerning  the  premises,  in  manner  and  form  follow- 
ii^,  that  is  to  say,  that  all  proceedings  on  the  said 
Bfll  in  Chancery  shall  cease  and  be  from  hereforth  con- 
sidered as  null  and  void,  and  of  no  effect,  as  if  the  said 
Bill  had  been  dismissed  by  an  order  ^  the  said  Court  ： 
and  I  do  hereby  adjudge,  that,  after  giving  the  said 
J.  S.  credit  (or  the  produce  of  the  crop  of  hay  and 
beans  now  remaining  undisposed  of  on  ihe  said  farm, 
and  for  the  value  of  the  after-grass  up  to  the 
day  of  last,  t|iere  remained  due  to  the  said 

R.  S.  from  the  said  J.  S.  on  the  said  day  of, 

on  thQ  said  mcMtgage,  the  sum  of  two 
hundred  and  seventy-two  pounds  sixteen  shillings  and 
sixpence,  exclusively  of  the  two  several  sums  of  one 
hundred  and  three  pounds  twelve  shillings  and  sixpence 
for  the  rent  of  the  said  ferm,  and  thirteen  pounds  four 
riiillings  for  tithes,  both  due  on  the  dgy  of 

last,  but  which  were  not  paid  by  the  said 
R.  S.  on  or  before  the  said  .   day  of  the  said 

month:  And  I  do  hereby  further  adjudge,  that  the  said 
J.  S«  was  on  the  said  day  of  further 

indebted  to  the  said  R.  S.  .in  the  sum  of  seven  hundred 
and  sixteoi  pouiuls  fifteen  shillings  and  eight-pence,  on 
a  g^ner^  account,  independently  of  the  said  mortgage, 
and  exclusively  of  the  sum  of  one  huudred  and  twenty, 
seven  pounds^  beipg  the  estimated  value  of  the  several 
articles  mentiomed  in  a  certain  inventory,  signed  by  the 
said 化 S.  and  now  in  ihe  possession  of  the  said  J.  S. 
which  several  articles  were  left  by  the  ssdd  J.  S.  on  the 
said  farm  when  he  quitted  the  possession  thereof,  for 
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which  I  have  given  the  said  J.  S.  credit  in  taj^g  the 
said  general  account,  mdalso  exclusively  of  the  sum  of 
one  hundred  and  seven  pounds,  being  the  estimated 
value  of  a  large  quantity  ，  dung  now  lying  on  the 
said  farm,  but  not  spread  thefeon,  and  for  which  I  have 
Yiot  given  the  said  IL'  S>  credi^  in  stating  the  »coimt 
tetween  the  said  parties,  relative  either  ta  the  sud 
m<»tgage  or  to  the  said  general  account :  Aiid  I  do 
Hereby  a\vm*d  that  the  said  R.  S.  shall  forthwith  cause 
the  said  quantity  of  dung  to  be  spread  on  the  said  fioni; 
and  if  the  said  J.  S. 论 all,  on  the  day  of 

now  next  ensuing  the  date  of  these  presents,  or  at  anjr 
time  before  that  ds^，  pay  to  the  said  R.  S.  such  sum  of 
money  as,  on  a  fair  account  to  be  taken  between  them, 
shall  appear  to  be  due  lo  the  said  R.  S.  on  the  said 
mortgage,  and  shaH  either  pay  to  the  said  R.  S.  the  sttd 
sums  of  one  hundred  and  tiventy- seven  pounds  and  one 
hundred  and  seven  pounds,  with  interest  on  the  latter 
sum  from  the  said  *  day  of  ，  or  sliiA 

jointly,  with  t、vo  responsible  per^xms,  to  be  approved 
of  as  hereafter  mentiwied,  enter  into  a  bond  to  the  said 
S.  in  the  penal  sum  of  four  hundred  and  sixty-eight 
pounds,  with  a  condition  to  be  void  cm  the  payment  of 
the  said  several  sum&  of  one  hundred  and  tweaty-seven 
pounds  and  one  hundred  and  seven  pounds  to  the  said 
R.  S.  whhin  six  calendar  months  from  the  day  of  die 
date  of  such  ^  bond,  together  with  interest  or.  the  said 
sum  of 、  one  hundred  and  aevtH  j^ounds  from  the  said 
day  of  And  diall  also  jointly,  with 

the  said  two  respcmsible  persons,  execute  a  warrant  of 
attorney  to  the  said  R.  S.  evenda^  ynSia  the  said  bond, 
authoriztfig  him'  to  enter  ap  judgment  ain^  them 
in  his  Whjesty's  Court  of  King's  Bench     die  said  ^um 


APPENEUX.  419 

of  foot  hundred  and  sixty -eight  pounds,  with  a  defea- 
sance annexed  to  the  said  warrant  of  attorney  that  it 
shall  be  void  on  payment  to  the  said  R.  S.  of  the  said 
sums  of  <Hie  hundred  and  twenty-seven  pounds  and  one 
hundred  and  seven  pounds,  with  interest  cm  the  latter 
sum  as  aforesaid,  within  six  Calendar  months  from  the 
day  of  the  date  thereof,  then  he  the  said  R.  S.  shall 
disUver  up  to  the  said  J.  S.  the  possessicm  of  the  said 
fium,  and  the  several  articles  specified  in  the  inventory 
hereinbefore  mentioned :  And  I  do  hereby  further 
award  and  direct,  that  on  the  one  side  of  tli^  said  acr 
count  diall  be  stated  as  well  the  said  sum  of  two  hun' 
dred  and  seventy  two  pounds  sixteen  shillings  aiul  six* 
pence,  together  with  interest  therecm  from  the  said 

day  or  to  the  day  of  the  taking 

the  $aid  account,  as  all'  rent,  tithes,  taxes,  an4  other 
reasonable  and  pfoper  charges  and  expences,  inolU 
tilt  expences  of  sjM^eading  the  said  dting  on  the 
&m,  paid,  disbursedi  and  incurred  by  the  said  R.  S.  on 
集 ccount  of  the  said  farm;  and  on  the  other  side  of  the 
said  account  shall  be  stated  the  profits  and  proceeds  erf 
the  said  farm,  received  or  enjoyed  by  the  said  R.  S* 
firom  the  said  day  of  .  tothaday 

settlmg  the  said  account;  but  the  said  J.  S.  shall  not 
in  any  shape  be  charged  with  the  expences  of  carrying 
the  produce  of  the  sakl  crop  now  remaining  on  the  said 
fiurm  undisposed  of,  nor  shall  he  be  charged  with  any 
expences  accrued  on  account  of  the  g?urden  and  or- 
chard adjoining  to  the  house,  on  the  said  ferm,  nor 
have  any  credit  given  him  on  account  of  thei  produce 
of  the  said  garden  and  orchard,  but  shall  be  allowed  in 
tibe  said  account  at.  t^e  rate  of  fifteen  powds  by  the 
y^Wf  m  the  name  of  rent,  for  the  said  house,  garden! 
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and  orchard,  from  the  said  day  of         to  the 

time  of  settling  the  said  account,  PROVIDED  that  the 
said  two  persons  to  be  offered  by  the  said  J.  S.  as  secu- 
rities for  the  payment  of  the  said  sum  of  two  hundred 
and  thirty-four  pounds,  be  approved  by  the  said  W.  A. 
and  £.  H.  or  in  case  they  shall  not  agree  in  the  course 
of  one  week  from  the  time  when  the  names  of  the  said 
persons  proposed'  as  securiticfs  shall  be  giVen  in  by  the 
said  J.  S.  to  the  sisud  R.  S.  then  to  be  approved  by  mc 
the  said  S.  K.  AND  PROVIDED  ALSO  that  the  said 
J.  S.  shall  give  to  the  said  R.  S.  six  weeks  notice  in 
writing  of  his  intention  to  redeem  the  said  mortgage, 
together  with  the  names  of  the  two  persons  he  shall 
propose  as  security  for  the  payment  of  the  said  several 
sums  of  one  hundred  and  twenty-seven  pounds  and  one 
liutidred  and  seven  pounds,  with  interest  on  the  latter 
sum  *as  aforesaid,  if  he  shall  propose  to  give  such 
security  instead  of  paying  the  said  sums  :  AND  I  DO 
hereby  further  award  and  determine,  that  if  the  said 
J.  S.  shall  not  in  manner  aforesaid  redeem  the  said 
mortgaged  premises  on  or  before  the  said  day 
of  now  next  ensuing,  then  he  shall  be  for  ever 
foreclosed  of  all  equity^  of  redemption  thereof:  AND 
the  said  R.  S.  shall  become  absolute  owner  of  the  said 
farm,  and  of  the  said  indenture  of  lease,  and  of  the 
said  several  articles  contained  in  the  inventory  herein- 
before mentioned,  fully,  fredy,  and  clearly  discharged 
of  all  claim  or  demand  of  the  said  J.  S.  and  of  all  and 
every  persons  and  person  claiming  by  or  through  him, 
or  in  his  right,  and  that  in  such  ciase  the  said  R.  S.  shall 
take  the  said  farm  and  indenture  of  lease,  in  full  satis. 


by  the  said  mortgage,  and  all  interest  therecm,  and 
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sliall  take  the  said  several  articles  contained  in  the  said 
inventory  as  a  full  and  complete  satisfaction  and  dis- 
charge to  the  said  J.  S.  for  the  said  sum  of  one  hundred 
and  twenty,  seven  pounds,  for  which  I  have  given  him 
credit  as  aforesaid  in  the  said  general  account:  AND  I 
DO  hereby  further  order  aild  award,  that  the^isaid  J.  S, 
shall,  within  two  days  after  the  date  of  these  presents, 
notice  thereof  being>immediately  given  to  him,  execute 
to  the  said  R.  S.  a  warrant  of  attorney  authorizing  the 
said  R.  S.  to  enter  up  judgment  against  him  for  the  sum 
of  one  thou 卿 d  four  hundred  and  thirty-three  pounds 
eleven  shillings  and  four  pence,  being  th^  amount  of 
the  dpyble  of  the^said  sum  of  seven  hundred  and  sh^teen 
pounds  fifteen  shillings  and  eight-pence,  with  a  de- 
feasance thereto  annexed,  that  if  the  said  J.  S.  shall 
pay  to  the  said  R.  S.  the  sum  of  one  hundred  pounds 
on  or  before  the  day  of  .  in  the  year 

and  the  sum  of  fifty  pounds  every  six 
months  afterwards,  that  is  to  say,  on  the 
day  of  in  the  year  on  the 

day  of  .  in  the  said  year,  and  so  on  till  the 

whole  sum  of  seven  hundred  and  sixteen  pounds  fifteen 
shUlings  and  eight  pence  shall  be  discharged,  then  the 
said  warrant  of  attorney  shall  be  void,  but  that  the  said 
R.  S、  shall  be  at  liberty  to  sue  out  execution  on  the 
said  judgment  for  the  whole  sum  of  seveu  hundred  and 
sixteen  pounds  fifteen  shillings  and .  eight  pence,  on 
default  of  any  one  payment  as  foresaid,  or  for  so  much 
of  the  said  sum  as  shall  remain  due  and  unpaid  when 
such  default  shall  be  made :  AND  I  DO  hereby  further 
award,  that  the  said  R.  S.  shall  pay  the  sum  of.  ten 
pounds  towards  the  discharge  of  the  bill  of  G.  S.  for 
expences  incurred  in  the  course  of  this  arbitration,  at 
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his  house  called  the  Old  Swan,  in,  Ut.  and  that  the 
said  J*  S.  shall  pay  to  the  said  G.  S.  the  remainder  of 
his  aaid  bUl:  AND  I  DO  hereby  finally  order  and 
award  that  the  said  R,  S.  shall  forthwith  execute  to  the 
sttid  J.  S.  a  general  release  of  all  actions,  cause  and 
causes  o&ftctions,  judgments,  suits,  controversies,  tres- 
passes, 4ebts,  duties,  damages,  aocounts,  reckonings, 
and  demands  whatsoever,  for  or  by  reason  of  any  mat 翁 
ter,  cause)  er  thing  whatsoever,  from  the  beginning  of 
the  world  until  the  day  of  the  date  of  the  said  bonds  of 
aiUtratio9)  save  and  except  the  said  warrant  of  atUHney 
herein  before  awarded,  to  be  executed  by  the  said  J.  S. 
to  the  said  R.  S.  and  that  the  said  J.  S.  ahall  forthwith 
execute  to  the  said  R.  S.  a  similar  release,  with  the  ex- 
ception only  of  his  right  to  redeem  the  said  mortgaged 
premises  on  the  terms  and  in  the  maimer  hereinbefore 
directed  and  appointed:  IN  WITNESS  whereof,  I, 
the  said  S.  K*  to  both  parts  of  thia  present  award  in- 
dented, have  set  my  hand  and  seal,  this  day  of 
one  diousand  seven  hundred  and 


S.  K, 


Signed^  sealed,  and  delivered, 
(being  first  duly  stamped) 
in  the  presence  of 


R.  W.  H 
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The  Releases  gwen  by  each  of  the  Parties  in  obe- 
dience to  Award. 

KNOW  ALL  MEN  by  these  presents,  that  J,  R.  S; 
of,  &c.  in  the  county  of,  &c/ mercer,  have  remised,  re- 
leased, and  for  ever  quit  claimed;  and  by  these  pre- 
sents do  remise,  release,  and  for  ever  quit  claim,  unto 
J.  S.  of,  &c,  in  the  said  county,  gentleman,  his  heirs, 
executors,  and  administrators,  all  actions,  cause  and 
causes  of  action,  judgments,  suits,  controversies,  tres- 
passes, debts,  duties,  damages,  accounts,  reckonings, 
and  demands  whatsoever,  for  or  by  reason  of  any  mat- 
ter, cause,  or  thing  whatsoever,  from  the  beginning  of 
the  world  to  the  day  of  last,  save 

and  except  a  certain  warrant  v£  attorney^  directed  to 
be  executed  to  me  by  the  said  J.  S.  in  and  by  a  certain 
award  made  this  •     day  of  in  the 

year  by  S.  K.  Barrister  at  Law,  of,  &cv  Esq.  on  a 
reference  to  him  of  all  disputes  between  me  and  the 
sftid  I.  S. 

KNOW  ALL  MEN  by  these  presents,  that  I,  J.  S. 
of,  &c.  in  the  county  of,  Sec.  genUeman,  have  remised, 
released,  and  for  ever  quit  claimed  ；  and  by  these  pre- 
sents do  remise,  release,  and  for  ever  quit  claim,  unto 
R.  S.  of,  &c.  in  the  said  county,  mercer,  his  heirs, 
executors;  and  administrators,  all  actions,  cause  and 
causes  of  action,  judgments,  suits,  controversies,  tres- 
passes, debts,  duties,  damages,  accounts,  reckonings, 
and  demands  whatsoever,  for  or  by  reason  of  any  mat- 
ter, cause,  or  thing  whatsoever  from  the  beginning  of 
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the  world  to  the  dky  of  last*  save 

and  except  my  right  to  redeem  a  certain  factn  now  in 
mortgage  to  the  said  R.  S.  at  the  time,  under  the  terms 
and  in  die  maimer  prescribed  in  and  by  a  certain  award 
made  ,th?  day  of  in  the  year 

by  S.  K.  Barrister  at  Law,  of,  &c.  Esq.  on  a  reference 
to  him  of  all  disputes  between  me  and  the  said  R.  S.— 
In  Witness 


Submission  by  Indenture. 

THIS  INDENTURE  TRIPARTITE  made,  &c. 
between  £•  G.  of,  &c.  and  J，  A.  of,  &c.  executors  of 
the  last  will  and  testament  of  P.  M.  late  of,  &c.  de*- 
ceased,  of  the  first  part;  P.  M.  G.  one  of  the  grandchil- 
dren of  the  said  P.  M.  deceased,  by  his  daughter,  late 
the  wife  of  the  said  £.  G.  now  also  deceased,  of  the 
second  part  ';  the  said  P.  M.  G.  the  said  J.  A,  husband 
of  E.  A.  the  only  surviving  daughter  of  the  said  P.  M. 
deceased,  J.  B.  the  younger,  of,  &c*  husband  of  L.  G. 
granddaughter  of  the  said  P,  M.  deceased,  E.  G:、  the 
younger,  of-  8cc.  Jos.  G.  of,  &c.  John  G.  of,  &c.  P.  A. 
of,  &c*  and  S.  A.  of,  &c.  all  grandchildren  of  the  said 
P.  M.  deceased,  of  the  third  part: 一 

Whereas  some  differences  arid  disputes  have  arisen 
and  are  still  depending  between  the  said  E.  G.  the 
elder,  and  J.  A.  as  executors  aforesaid,  and  the  said 
P.  M.  G.  and  also  between  the  said  executors,  and  the 
said  J.  A.  in  right  of  his  wife  the  ssud  £«  A.  the  said 
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P.  M.  G.  the  said  J.  B.  the  younger,  the  said  £.  G.  the 
yoiDQger,  the  said  Jos.  G.  the  said  John'  G.  tht  said 
P.  A.  and  S:  A.  in  their  respective  rights  and  qualities 
above  mention^  touching  the  estate  and  efiects  of  the 
said  P.  M.  dboeased,  and  in  order  to  put  an  end  to  the 
said  differences  and  dispute^,  and;to  obtain  an  amicable 
adjustment  thereof,  The  said  parties  have,,  and  each 
and  every  of  them  hath,  Agreed  to  refer  the  same  to 
the  award,  order,  arbitrament,  and  final  determination 
of  R.  W.  of,  &c.  N.  A.  of,  &c.  and  Ed.  G.  of,  &c,  or 
my  two  of  them,  arbitrators  indifferently  elected  and 
named  to  arbitrate,  award,  order,  judge,  and  determine 
of  and  concerning  the  said  differences  and  dispaies, 
between  the  said  parties  respectively:  NOW  THIS 
INDENTURE  witnesseth,  that  they  the  said  E.  G*  the 
elder,  and  J.  A*  as  executors  as  aioresaid,  and  the  said 
P.  M*  G.*— J.  B.  the  younger,  E.  G.  the  younger,,  Jos. 
G.— John  G. 一 P，  A.  and  S.  A.  do,  and  each  and 
eyciy  of  them  doth,  each  for  himself  and  herself 
severally  and  respectively,  and  for  his  and  her  several 
and  reactive  heirs,  executors,  and  administrators, 
covenant,  promise,  and  agree  to  and  with  each  other, 
his  and  her  heirs,  executors,  and  administrators  respec- 
tively, well  and  truly  to  st^d  to,  obey,  abide  by, 
observe,  perform,  fulfil,  and  keep  the  award,  order, 
arbitrament,  and  final  determination  of  the  said  R.  W. 
N.  A,  and  Ed.  G.  or  any 舞 wo  of  them,  arbitrators, 
indifferently  elected  and  named  by  and  on  behalf  of 
the  said  parties  respectively,  to  arbitrate,  award,  order, 
judge,  and  determine  of  and  concemUig  fall  and  all 
manner  of  action  and  actions,  cause  and  causes  of 
action,  suits,  bills,  bonds,  specialties,  covenants,  con- 
tracts, promises,  accounts,  reckonings,  sums  of  money, 

3N 
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judgments,  executions,  extents,  quarrels,  cotrtroversies, 
ti^spasses,  damages,  and  demands  whatsoever,  both  in 
tow  and  equity  at  any  time  heretofore,  had,  made, 
moved,  brou^t,  commenced,  sued,  prosecutwi,  com- 
mitted, or  depending  by  or  between  ^  said  parties,  or 
any  of  them,  touching]*  the  premises,  or  any  thing  in 
any  wise  relating  thereto,  so  as  the  said  award  of  the 
arbitiators,  or  that  of  any  two  of  thenv  be  made  in 
writkig  Under  their  hands,  6r  under  the  hands  of  any 
two  c^tliem.  And  it  is  also  agreed  by  and  between 
the  said  paities,  that  these  presents,  and  the  submission 
hereby  made  of  the  said  matters  in  bontroversy,  shaH 
be  viade  a  rule  of  his  Majesty's  Court  of  King's  Bench 
at  Westminster,  to  the  end  that  the  said  parties  respeb- 
tiTely'may  be  finally  conchided^^by  the  said  arbitration, 
{mrsui^t  to  the  statute  in  that  case  made  and  provided; 
and  the  said  parties  do  hereby  further  agree  that  none 
of  them  shall  or  mil  prosecute  any  action  or  suit  in  any 
cooit  of  law  or  eqpiity  against  the  said  ftrbitaibH^,  any 
or  either  of  them,  or  bring  or  prefer  any  bill  io  equiQr 
against  each  other,  of  and  concerning  iiie  premises 
antS  the  said  award  be  made  aEnd  ddiveltid^  also  that 
all  costs  and  charges  attending  the  present  arbkratim 
shall  be  in  the  discretion  of  the  said  arbitrators  or  any 
tfWD  of  thetti,  and  paid  and  satisfied  pursuant  to  their 
award,  and  to  the  fiill  nerfoniiance-  of  the  premises, 
the  said  parties  bind  th^selves  severally  and  respec- 
tivdy,  their  several  and  respective  heirs,  executors, 
and  adukinistrators,  each  to  the  other  of  them 

1  All  between  the  brackets  is  nor  only  unneGeftsaiy,  but  seems 
improper. 
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tkvekji  in  the  pouU  sum  of  5000A  of  good,  and  lawful 
money  of  Great  Britain,,  firmly  by  these  preaents :  IN 
WITNESS  whereof,  they  have  h^wito  set  tbeif 
.hanck  aiid  seals  re9pectiv,ely,  the  day  miA  year  first 
above  written. 

Silked)' sealod)  and  delivered  ) 
、 (being  first  duly  stamped)  I 
in  the  presence  of  J 

Award  made  by  the  three  Arbitrators  on  the  above 

Submission. 

TO  ALL  to  whom  these  presents  shall  come,  We, 
R.  W:  of,  &c.  N.  A.  of,  &c.  and  Ed.-G.  of,  &c,  send 
greeting:  WHEREAS  in  and  by  a  certain  Indenture 
tripartite,  bearing  date,  &c.  and  made  between,  &c. 
f  reciting  nearly  the  whole  of  the  indenture]  ^  by  the 
said  indenture  relation  being  thereunto  had,  may  more 
fully  and  at  large  appear;  NOW  KNOW  YE  that  we 
the  said  R.  W.— Nl  A.  and  Ed.  G.  having  taken  upon 
ourselves  'the  charge  of  the  said  award,  and  having 
heard,  and  duly  and  maturely  weighed  and  considered 
the  several  allegations,  vouchers,  and  proofs  brought 
before  us,  by  and  on  behalf  of  the  said  parties  respec- 
tively, are  of  opinion  that  the  intention  of  the  said 
P,  M.  deceased,  was  by  his  last  will  and  testament  to 
dispose  of,  give,  devise,  and  bequeath  the  following 
legacie3  and  property,  namely,  unto  his  widow  £•  M， 
the  interests  or  dividends  arising  from  4000/.  three 
per  cent  cpn^olidated  Bank  annuities,  and  the  U9e  of 
the  household  furniture,  plate,  and  utensils  iu  and  a{q)er- 
taining  to  the  testator's  house  at  Plaistow,  &c.  wherein 
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he  died,  his  chaHot,  ahprse,  and  cow,  (valued  togetlier 
at  642/.  1^.  Id.)  during  her  natural  life,  mid  from  and 
after  her  decease,  the  said  annuities,^  household  furni- 
ture, {^te,  and  utensils,  to  be  the  pr<^rty  of,  ^id 
divided  amongst  his  seven  grand-children,  the  above 
liamed  P.  M.  G.  &c.  by  even  and  equal  portions;  unto 
the  said  P.  M.  G.  all  his  the  testator's  interest  or  con- 
cern in  shipping,  and  the  benefit,  to  arise  therefrom, 
share  and  share  alike  to  the  said  P.  M.  G.  &c.  to  the 
said  P.  M.  G.  the  house  then  occupied  by  his  father 
the  said  E.  G.  the  elder;  to  the  $aid  L,  B.  the  house 
then  occupied  by  Mrs.  F.  and  to  the  said  £.  G.  the 
younger  the  house  then  occupied  by  Mr.  G.  all  which 
houses  are  situate  in  or  near  Broad-street,  in  the  sakl 
parish  of  St.  George  in  the  East;  unto  the  said  seven 
grand-children  the  following  specific  legacies  or  sums 
of  money,  that  is  to  say,  to  the  said  P.  M.  G.  and  L.  B. 
the  sum  of  2000/.  each,  to  the  said  £.  G.  the  younger, 
Jds.  G.  John  G. 一 P.  A.  and  S.  A.  1000/.  each,  and  to 
his  daughter  the  said  £•  A.  a  sum  of  3000/-  also  the 
house  and  land  situate  at  Plaistow  aforesaid,  then  and 
now  in  the  occupation  of  the  said  J.  A.  together  with 
his  coach  and  horses:  THEREFORE  WE  DO  hereby 
appreciate  and  fix  the  aforesaid  devises,  legacies,  and 
bequests,  made,  given,  and  beqtieathed,  or  intended 
to  be  made,  given,  and  bequeathed  to  the  said  E.  M. 一 
P.  M.  G.—L.  B.—F.  G.  the  younger,  Jos.  G.  JohnG. 
P.  A. 一  S.  A.  and  E.  A.  respectively,  in  and  by  the 
last  will  and  testament  of  the  said  P.  M.  deceased,  in 

1  In  fact  the  testator  had  made  no  disposition  of  the  prfaicipd 
after  his  ^dow's  decease. 
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imimtir'&fcove  lAen^ned:  AND  WE  DO  mmd  and 
confirm  the  same  to  the  said  devisees  and  legatees, 
their  HEIRS  and  ASSIGNS  respectively (；  ,  aud  we  do 
oMer  and  direct  the  said  several  devisees  and  legsitees, 
and-  all  and:  every  persons  or  person  claiming  or  to 
clahn  for,  by,  or  from  or  under  them  or  any  of  them, 
to  be 'and  remain  fully  satisfied  and  contented  with  the 
sums  and  proportions  of  the  estate,  goods,  chattels,  and 
credits  of  the  said  P.  M.  deceased,  here  above. specified 
so  far  as  relates  thereto,  or  to  any  part  thereof.  AND 
WE  DO  (u^der  and  direct  that  the  said  E.  G.  the  elder, 
and  J.  A.  as  executpus  as  aforesaid,  do  and  shall  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the  said  P.  M.  G. 
at,  &c.  on,  &c.  between  the  hours,  &c.  the  sum  of 
1690/.  in  full  of  all  claims  and  demands  the  said  P. 
M.  G.  or  his  representatives,  can  or  may  have  on  the 
estate  of  the  said  P.  deceased,  for  balance  of  ac- 
count due  to  hhn  as  partner  with  the  said  late  P.  M.  at 
the  time  of  hb  decease  ；  AND  WE  DO  direct  the  said 
P;  M.  G.  *lf>  receive  the  said  sum  accordingly :  AND 
WE  DO  hereby  further  award  and  order  that  one 
moiety  of  the  book  debts  due  and  owing  to  the  said 
M.  deceased,  and  the  said  P.  M.  G.  as  partners  in 
trade,  and  which  have  beeii  taken  by  the  said  P.  M.  G. 
at  and  for  the  sum  of  1375/.  shall  be  the  property  of 
the  said  P.  M.  G.  that  the  remaining  moiety  thereof 
shall  be  the  property  of  and  divided  among  the  said 
. seven  grand-children  of  the  said  P.  M.  deceased.  WE 
DO  also  award  unto  the  said  E.  A.  all  the  household 
furniture  and  utensils  that  were  in  the  house  now  occu- 
pied by  the  said  J.  A.  at  the  decease  of  the  said  late 
P.  M.  together  with  every  article  then  in,  upon,  or  in 
any  wise  belonging  or  appertaining  to  the  said  house 
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and  premiss:  AND  WE  DO  mmeov«r  (wmd  aad 

order  that  all  the  rest,  residue»  ami  remaindo'  of. 
estate,  goods,  chattels,  and  credits  <rf  the  said  .P«  ftf  • 
deceased^  shall  be  the  property  qf  and  divided  aomtg 
his  said  seven  grand-chUdren,  the  said  P.  M.  G.— In. 
£•  G.  the  younger,  Jos.  G.  John  Gu~P,  A.  aod  S.  A. 
by  even  and  equal  portions;  AND  WE  DO  likewise 
award,  order,  and  direct,  that  the  said  £•  G.  the  ^Idear, 
and  i.  A.  as  executors  sis  aforesaid,  do  and  shall  well  and 
truly  pay,  or  cause  to.  be  paid,  unto  the  said  P.  M.  Q. 
one  moiety  of  the  said  book  debts,  and  to  each  of  them 
the  said  P.  M.  G.— J.  B.  the  yoonger,  in  ri|^t  of  his 
wife  the  said  L.  B. 一 £.  G'  the  younger,  Jos.  G.«*-Jotm 
G. 一 P.  A:  and  S.  A.  an  equal  portion  of  the  other 
moiety  of  the  said  book  debts,  also  their  respective 
proportion,  or  such  part  thereof  as  has  not  been  already 
paid  of  die  interest  or  concern  in  shipping  of  the  said 
P.  M.  deceased,  pursuant  to  an  agreement  entered  into 
between  the  said  £.  G.  the  eldeiv  and  J、  as  executors 
as  aforesaid,  and  the  said  P.  M.  G.  amofthdng  as  per 
said  agreement  to  1575/.  and  which  agreement  W£ 
DO  direct  shall  be  finally  confirmed,  as  also  of  such 
other  part  of  the  said  shipping,  or  interest  therein  qf 
the  said  deceased,  as  has  not  been  included  in  the  said 
agreement,  and  likewise  of  the  res"  residue^  and  re- 
mainder of  his  estate,  goods,  chattels,  and  credits  not 
otherwise  disposed  af,  in,  .or  by  his  last  will  or  tesfo- 
ment,  the  same  shall  be  from  time  to  time  coUectedt. 
gotten  in,  and  received  by  the  said  executors  to  the 
amount  of  140i  or  upwards:  AND  WE  DO  direct 
the  said  devisees  and  legatees  respectively,  and  every 
other  person  claiming  or  to  claim  by,  from,  or  under 
"dtem,  or  any  of  tliem,  from  time  to  time,  when  law- 
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RiHy  required  to  sign,  seal,  execute,  and  deliver  good 
and  sufficient  releases,  acquittances,  and  discharges  for 
aU  monies  paid,  or  to  be  paid,  to  them  by  the  said  exe- 
/  cutors,  by  virtue  of  the  aforesaid  will,  and  of  these 
presents;  AND  WE  DO 'moreover  award  that  the  said 
E*  G.  the  dder,  and  J.  A.  as  executors  as  aforesaid,  do 

and  shall  pay  into  the  hands  of   and  

public  notaries,  the  sum  of  152/.  12^.  at  or  before,  the 
delivery  of  this  our  award,  for  charges  of  the  present 
reference;  and  upon  performance  of  this  our  award,  till 
differences  and  disputes  in  any  wise  subsisting  by  and 
between 化 e  said  parties,  or  any  of  them,  previous  to 
the  day  of  the  date  of  the  said  recited  indenture,  touch- 
ing the  premises,  shall  utterly  cease  and  determine. 
IN  WITNESS,  &c? 


Rule  o/'Rbfesxnce  ut  Nisi  PRi^s,wAer^  a  Juror 

is  withdrawn. 、 

LONDON  1  At  die  sitting  of  Nisi  Prius  beld  at 
TO  WIT.  3  GttildhaU,  in  and  for  the  city  of  London, 

on,  &c.  and  in  the  year  of  the 

reign  of  our  Sovereign  Lord  GeoiTge  the 
TJmd,  now  King  of  Great-Britain,  &c. 
before  the  Right  Honorable  Lloyd  Lord 
Kenyon,  Chief  Justice  of  our  Lord  the 
、 King,  assigned  to  hold  the  Pleas  before 
the  King  himself. 

1  Thb  h  the  award  referred  to  in  p,  35 1—354. 
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HoRTON  )  IT  ordered  by  the  Court,  By  and  widi 
tr.  C  the  consent  of  the  plaintiff  and  defendant,. 
Bolt:  )  their  counsel,  and  attomies,  that  the  last 
juryman  sworn  and  impanneled  in  this  cause,  be  with- 
drawn out  of  the  pannel,  and  that  all  matters  in  diF- 
ference  between,  tKe  said  parties  in  this  cause  be  re- 
ferred to  the  award,  order,  arbitrament,  final  end,  and 
determination  of  F.  C.  of  the  Middle  Temple,  Esq. 
so  as  he  shall  make  and  publish  his  award  in  writing  of 
and  concerning  the  premises  in  question,  on  or  before 
the  day  of  Hilary  Term  now  next  ensuing  ；  and 

that  the  said  parties  shall  and  do  perform, '  ftlfil,  and 
keep  such  award,  $o  to  be  made  by  him  the  said  arbi- 
trator as  aforesaid :  And  it  is  also  ordered,  by  and  、vith 
such  consent  as  aforesaid,  that  the  costs  of  the  said 
cause  shall  abide  the  event  and  determination  of  the 
said  award,  and  that  the  costs  of  the  said  reference 
shall  be  in  the  discretion  of  the  said  arbitrator,  who 
shall  direct  and  award  by  whom,  and  to  whom/  and  in 
what  manner  the  same  shall  be  paid:  And  it  is  likewise 
ordered,  by  and' with  such  consent  as  aforesaid,  that 
the  plaintiff  and  defendant  respectively  are  to  be  ex- 
amined upon  oath,  、  to  be  sworn  before  the  said  Lord 
Chief  Justice,  or  some  other  Justice  of  the  same  Court 
of  our  Lord  the  King  before  the  King  himself,  if 
thought  necessary  by  the  said  arbitrator,  and  do  produce 
before  the  said  arbitrator  all  books,  papers,  and  writings 
touching  and  relating  to  the  matters  in  difference  be， 
tween  the  said  parties,  as  the  said  arbitrator  shall  think 
fit,  and  that  the  witnesses  of  the  plaintiiF  and  defendant 
respectively  are  to  be  examined  upon  oath,  to  be  swom 
before  the  said  Lord  Chief  Justice,  or  some  other  Justice 
of  the  same  Court:  And  it  is  likewise  ordered,  by  and 
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with  such  conabntas  aforesaid,  that  neither  the  plaintiff 
nor  defendant  shall  prosecute,  or  briiigany  action  or  si^it 
ia  any  court  of  law  or  equity  against  the  said  arbitrator^ 
or  bring  or  prefer  any  bill  in  equity  against  each  other, 
of  and  concerning  the  premises  in  question  so  as  afore- , 
said  referred:  And  it  is  further  ordered,  by  and  with 
sach  consent  as  aforesaid,  that  if  either  party  shall,  by, 
a&cted  delay  or  btberwise,  wHfuUy  prevent  the  said 
arbitrator  from  making  an  award,  he  shall  pay  such 
costs  to  the  other  as  the  said  Court  of  our  said  Lord 
the  King,  before  the  King  himself,  shall  thiiik  reason- 
able and  just:  And  lastly,  it  is  ordered  by  the  like  con- 
sent as  aforesaid,  that  the  said  Court  of  our  said  Lord 
title  King,  before  the  King  himself,  may  be  prayed  that 
this  order  may  bemiade  a  rule  of  the  same  court. 

By  the  Court- 


Rule  o/*R£F£R£l>rc£  at  Nisi  Priits,  where  a  VeA- 


To  WIT.  '  5  GuildhaU ,  in  and  for  the  city  of  London 

on，  &c.  in  the  year  of  our  Lord^ 


theT  hird,  now  King  of  Great-Britain, 
&c.  before  the  Right  Honorable  Lloyd 
Lord  KoiyOn,  Chief  Justice  of  our 
Lord  the  King,  assigned  to  hold  Pleas 
before  the  King  himself. ，  ^ 


T.  L. 


LONDON 


3  0 
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M — * ~ ^  )  IT  IB  ordered  by  the  Court,  by  and  witli 
V.      (  the  consent  of  the  plamtiffatid  defen&attv 
L— —  >  their  coimsd,  and  attomies,  tbat  thejinrj 
ind  a  verdict  for  the  plabitLfiF<Ianniges  and 
costs  subject  to  this  order  and  the  smrd 

to  be  made  pursuant  thereto;  and  that  all  matters  m 
dHTerence  between  the  ^id  p^ies  ( be  referred  to 
the  aw»-d,  order,  arbiltiiment,  final  end,  and  deter- 
mination of  T.  C,  of.  Sec*  in  the  county  of,  &c，  Esq. 
SIX  as  he  shall  make  and  |^ufa|ish  his  awaurd  in  wrhii^  #f 
3fid  concerningtih^  premises  m  question,  on  or  before 
the  day  ol  Trinity  Term  now  next  ensuing;  and 
that  the  said  parties  shall  and  do  perform,  fuiffl,  wci 
keep  &uch  award,  iso  to  be  made  by  him  the  said  arbi- 
trator a»  aforesaid :  And  it  is  also  ordered,  by  and  with 
such  consent  as  aforesaid,  that  the  costs  of  the  said 
cause  shaH  abide  the  event  and  determination  of  the 
said  award,  and  that  the  costs  of  the  reference  shall 
be  in  the  discretion  of  the  said  arbitrator,  who  shall 
direct  and  award  by  whom,  and  to  whom,  and  in 
what  manner  the  same  shall  be  paid :  And  it  is  Uke^dse 
ordered,  by  and  with  such  conseiil  as  aforesaid,  that 
the  plaintiiT  and  defendant  respectively  are  to  be  ex- 
amined upon  oath,  to  be  sworn  before  the  said  Lord 
Chief  Justice,  or  some  other  Justice  of  the  same  Court 
of  our  Lord  the  King  before  the  King  himself,  if 
thoughtnecessary  by  the  said  arbitrator,  and  do  produce 
before  the  said  arbitrator  all  books,  papers,  and  writings 
touching  and  relating  to  the  matters  in  difference  be- 
tween the  said  parties,  as  the  said  arbitrator  shall  think 
fit,  and  that  the  witnesses  of  the  plaintiff  and  defendant 
respectively  are  to  be  examined  upon  oath,  to  be  sworn 
before  the  3^d  Lord  Chief  Justice,  or  some  other  Justice 
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«f  ihe  same  Court:  And  k  is  likewise  ordered,  hf  aad 
wtdisuch  coment  as  aforeaakl,  that  the  defendant  shafi 
not  bring  my  writ  of  error  to  reverse,  the  said  judg- 
ment, and  that  nekher  the  plaintiff  nor  the  defendant 
pr<>sectile,  or  bring  any  .  action  or  suit  m  any  oowt 
«rf*  law  or  equity  against  the  said  arbitrator,  or  bring 
prefer  »f  bin  inequity  against 多 adi  othtt,  of  and  coa, 
ceming  the  premises  ki  queatiOB^  so  as  aforesaid  re， 
fcmd:  Aftd  it  is  ibrtber  drdared,  by  and  with  such 
coaseiit  asrafbresaid,  that  if  either  party  shall,  by  affect, 
^  deti^  or  o^KTwise,  wilfully  prevent  the  said  arbkrai- 
t^r  from  makifig  an'inwd,  he  shall  pay  such  coats  to 
die  other  as  the  said  Court  of  our  said  Lord  ； the  Kkig^ 
liefbre  the  King  faunadf,  shall  think  reasonabkt.  ai^ 
jttst  ••  Aad  iasdf,  it  is  ordered,  by  the  lUce  consent  aa 
fitfonesaid^  thut  the  sakl  Court  of  our  said  Lord  the 
King,  before  the  King  btmsejf,  may  be  prayed  ttuit  this 
wder  may  be  made 袁 rule  of  the 雖 me  court. 

By  the  Court. 

T.  L.  • 


Special  Referj^nce  by  Rule  of  Court. 

•  WEDNESDAY  next  after  fifteen  days  of  the  Holy 
Trinity,  in  the  38th  year  of  King  Geo.  the  3cL 

p    7  UPON  hearing  Mr.  P.  of  counsel  ft»  the 
C,     E.  J  plaintiff,  and  Mr-  E.  <rf  counsel  for  the 
defeadant,  and.  by  their  conseat  IT  IS  ORDERED, 
that  the  plaintiff  be  at  liberty  forthwith  to  cater  up 


1 
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judgment  fpr  the  damages  mentioned  in  the  declaratk>ii 
in  this  cause  and  costs  of  suit,  such  judgment  to  be 
subject  to  the  award  hereinafter  ih^ntioxied,  and  that 
-all  matters  in  dispute  between  the  plaintiff  and  defend* 
ant  shall  be  referred  to  the  final  award  of  S.  K.  of,  &c. 
and  I.  E.  of,  &c.  barriftters  at  kw,  so  dmt  their  award 
be  made  in  writing,  and  readi/  to  be  delivered  to  the 
forty  requiring  the  same ^  on  or  before  the  first  day  of 
next,  and  iix  case  the  said  &  K.  and  h  E.  shall 
not  then  be  prepared  to  make  and  publish  their  said 
award,  or  cannot  agree  touching  the  matters  hereby  to 
fhem  refeited,  then  that  the  saline  ahaU  be  referred  to 
Such  third  person  as  the  said  S.  K.  and  L  E*、shaU  mu- 
tually agree  upon  and  nominate,:  whose  name  sh;^  be 
indorsed  hereon,  before,  the  said  arbitratjors  shaU  pro' 
ceed  on  the  said  ^arbitration,  so  tliat  the  ^saiid  last  meo- 
tioned  award  or  umpirage  be  made  in  writing,  and 
ready  to  be  delivered  to  such  of  the  parties  as  require 
the  same,  on  or  before  the  first  day  of  iiQXt: 
And  in  case  the  said  arbitrators  or  umpire  shall  not  be 
prepared  to  make  and  publish  their  award  or  umpir^[€ 
at  the  respective  times  aforesaid,  then  the  said  parties 
shall  from  time  to  time  consent  to  such  enlargement  of 
the  time. for  the  making  and  publishing  the.said  award 
•  or  umpirage  as  this  Court  or  any  of  the  Judges  thereof 
shall  deem  reasonable  ；  and  that  the  costs  of  this  action, 
and  also  the  costs  of  a  certain  action  brought  .by  the 
defendant  against  the  plaintiff  in  the  Court  of  Common 
Pleas,  and  also  the  costs  of  the  reference  and  the  award 
to  be  made  in  pursuance  thereof,  shall  abide  the  event 
and  determination  of  the  said  award :  And  that  neither 


said  arbitrators  or  umpire,  but  that  they  shall  produce 
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before  4be  ^aid  arbitrators  or  lunpjre  all  books,  papers, 
and .  writings  in  their .  respective  custody  or  pawex^ 
relating  to  the  said  matters  in  difierence,  as  the  said 
arbitrators  or  umpire  shall  direct  ；  and  that  the  witnesses 
of  th^  plaintiff  and  defendant  respectively,  (if  required 
by  jthe  said  arbitrators  or  umpire),  shall  be  examined 
4ipon  oath  to-  be  sworn  Ui、  open  Court,  or  before  some 
Ju^;e  of  this  Court;  and  thal  iieither  the  plaintiff  nor 
defendant  shall  bring  or  further  prosecute  my  action  or 
suit  in  day  court  of  law  or  equity  ain^t  the  said  arbi* 
trators  or  un^[>ire,  or  against  each  other,  or  bring  or 
prefer  any  biQ  in  equity  s^ainat  each  other,  of  and 
eancemiiig  the  prenuses^  in  question  sa  as  aforesaid 
rc^feired:  And  in  case  either  party  shall  neglect  or  re- 
fuse  to  attend  the  3aki  arbitrators  or  umpire,  the  said 
^arbitrators  or  umpire  shall  be  at  liberty  to  proceed  in  the 
said  arbitration,  and  make  their  or  his  award  ex  parte. 


By  the  Court. 


We  ajn^int 

the         day  of 

at  o'clock  precisely, 

at 


1.  E. 
S.K 


Aw  AHO  vuaiemt  Ae  fifregmng  Sub 直 iss 就 ok 


TO  ALL  TO  WHOM  lliese  praents  «faaB  oome, 
I.  £.  of,  &c  in  the  couft^  of,  tec  Esq.  and  8.  K. 
of,  ice.  Esq.  harriBterB  at        6£ wi>  cm e ti  kc ' 
WH£R£A§  divers  «oits,  ^^spvrtes^  coobiovenBies,  ani 
iifferenoes  liaving  arisen  and  bdaig  depemdiiig  between 
B.  C.  tote  fouFth  vaamt  of  the  MelviBe  CaflOe  IiidiaiMn, 
and  W，  £.  late  thml  imte  of  liie  sanie  «hip,  of  and 
ooacemiKg  divers  sums  of  mtmey  clukned  by  the  said 
B..C.  to  be  due  to  hsn  from  the  said  W,  E.andi^ 
of  and  coocernuig  divers  odier  s«itns  of  mon^y  ckamed 
by  the  said  W.  £.  to  be  due  to  him  from  tiie  smd  B.  C. 
AND  WHjEREAS  the  «aid  B.  €.  for  the  reoovtsiy  of 
the  said  sums  of  money  chomed  by  him  to  be  due  ftom 
the  said  W.  E,  had  commenced  an  action  against  the 
said  W.  £•  in  his  Majesty's  Court  of  King's  Bench;, 
and  the  said  W,  E.  for  the  rtcoveiy  of  the  said  sums  of 
money  claimed  by  him  to  be  due  from  the  «aid  fi.  C. 
had  commenced     action  against  the  said  fi«  C.  in  his 
Majesty's  Court  of  CoimiKm  Ple;;^;  and  the  said  two 
actions  respectively,  at  the  time  of  making  the  rule  or 
order  of  his  Majesty's  Court  of  King's  Bench  next 
hereinafter  mentioned,  were  depending  and  undeter- 
mined : AND  WHEREAS  by  a  rule  or*  order  of  his 
Majesty    Court  of  lying's  Bench  made  in  the  said 
action,  in  which  the  said  B*  C.  Was  the  plaintiff,  and 
the  said  W.  E.        the  defendant  as  aforesaid,  on 
next  after  fifteen  days  of  the  Holy  Trinity,  m 
the        ,    year  of  King  George  the  Third,  It  was 
ordered  (among  other  things 义 that  the  said  B.  C.  should 


AFfENDHL 


4SS 


be  at  bber^  fatthwitb  to  enter  up  jftdgmem  for  the 
dnnttes  mentkned  in  the  declaration  in  the  said  cauae 


then  d^pcndingpinthe  aaid  Court  of  Kkig^s  Bench,  and 
costs  of  suh,  subject  to  the  anrard  m  tbe  said  <HxI<r 
mentioiKd;  and  tliat  att  iMttera  in  dispute  between 
the  parties  in  die  said  la^mentioned  cause  should  be 
referred  to  the  sMiard  of  us  the  aud  L  IL  and  S.  K. 
90  tint  our  award  sfacmld  be  made  in  writing,  ^andreadjr 
to  be  dcUyered  to  the  party  requiring  the  same  on  or 
bdfoie  the  daj  of  nexty  afto*  the  date 

of  the  aid  order  or  rule  of  court;  and  that  the  costs 
<rf  die  said*  last-nentioDed  action,'  and  also  the  costs  of 
the  said  action  brought  by  the  said  W.  £•  against  the 
said  B.  C.  in  the  Court  of  Common  Pleas,  and  also 
the  costa  of  the  reference  and  of  the  award  to  be  made 
in  pursuance  thereof,  should  abide  the  event  and  dc- 
termination  of  the  said  award:  NOW  KNOW  YE 
that  we  the  said  L  £.  and  S.  K.  having,  in  pursuance 
of  the  said  rule  or  order,  t^ken  upon  ourselves  the 
burthen  of  the  said  arbitration,  aiid  having  heard  and 
read  aD  the  evidence  adduced  and  brought  bcforiB  us 
for  and  on  the  parts  and  behalf  of  the  said  B.  C,  and 
W.  £•  respectively  touching  the  matters  in  difference 
between  them  as  aforesaid,  and  having  duty  weighed 
and  maturely  considered  the  same,  do  ipake  and  publish 
our  award  of  and  concerning  the  premises  in  manner 
following'-  THAT  IS  TO  SAY,  we  the  said  L  E.  and 
S.  K.  do  find  that  the  said  B.  C.  is  indebted  to  the  said 
W.  E.  in  the  sum  or  of  lawful  money  of 

Great-Britain;  and  we  do  hereby  award  and  order, 
that  the  said  B.  C.  shall  jp^  to  the  said  W.  £•  the  said 
sum  of  upon  demsOid  thereof;  and  we 

do  further  award,  order,  and  determine,  that  the  said 


440  APPENDIX. 

B.  C.  shall  execute  to  the  s^d  W.  E.  a  general  release 
of  all  matters  in  diffisrence  between  them  ,  up  to  the 
date  of  the  said  order  or  rule  of  court,  and  that  the  said 
W.  £.  shaUy  on  payment  of  the  said  sum  of 
and  of  the  costs  of  the  s^d  two  aptions  so  depending 
as  aforesaid,  and  also  the  costs  of  the  reference  and  of 
this  our  award,  as  directed  by  the.  said  rule  or  order, 
execute  to  the  said  B.  C.  a  like  release  upon  demand 
thereof  being  respectively  made.  IN  WITNESS 
whereof,  we  the  said  I.  £»  and  S.  K.  have  hereunto  set 
aiid  subscribed  our  names  to  this  our  award  this  - 
day^  of  in  the  year  of  ojiir  hord  one  dioiisand 

seven  hundred  and 

L  E， 
S.  K. 

Si^ed  and  published  as  their 
award  by  the  above-named 
I.  E.  kad  S.  K.  in  the  pre- 
sence of  , 、 

R-  E. 
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•        PLEADINGS  ON  AWARDS. 

Indebitatus  Assumpsit  on  an  Award  for  the- 

Payment  of  Money. 

LONDON  7  A.  B.  complains  of  C. ,  D.  being,  &c. 

TO  WIT.  5  FOR  THAT  WHEREAS  on,  Sec.  at, 
&c.  divdrs  disputes,  differences,  and  controversies  had 
^isen,  and  were  depending,  between  Ae  said  A.  B. 
and  the  said  C.  D.  and  thereupon  for  putting  an  end 
to  the  said  disputes,  differences,  and  controversies,  the 
said  A.  B.  and  the  said  C.  D.  on  the  same  day  and  year 
aforesaid,  at,  &c.  agreed  to  submit,  and  did  submit^ 
themselves  to  stand  to  the  award,  order,  and  final  de- 
termination of  £.  F.  of,  &c.  and  G.  H.  of,  &e.  arbi -  - 
trators  indifferently  named,  elected,  and  chosen,  as. 
well  on  the  part  and  behalf  of  the  said  A.  B.  as  of  the 
said  C.  D,  to  award,  order,  and  determine  of  aixd  con- 
cerning the  said  disputes,  differences,  and  controver- 
sies AND  WHEREAS  afterwards,  to  wit,  on,  See- 
the said  E.  F.  and  G.  H.  in*  due  manner  made  their 
award,  order,  and  determination,  of  and  concerning  the 

1  This  form  is  on  the  supposi-  limiting  the  time,  it  must  be  re- 
lion  that  no  time  is  .limited  in  •  cited  ；  and  in  the  subsequent  part 
the  Submission  for  making  the  it  mtist  be  shewn  that  the  award 
Award  ；  but  if  there  l^e  a  proviso,  was  made  within  that  time. - 

3P 


premises,'  whereby;  the  said  £.  F,  and  G.  H.  amongst 
other  things,  awarded  and  ordered  that  the  said  C.  D. 
his  heirs,  executors,  or  administrators,  should^  on  or 
before,  Sec.  then  next  ensuing,  well  and  truly  pay,  or 
cause  to  be  paid,  to  the  said  A.  B,  his  executors,  ad- 
ministrators, or  assigns,  the  sum  of  one  hundred  and 
twenty  pounds,  and  that  thereupon  the  said  A.  B. 
should  execute  to  ti^e  said  D.  a  general  retes^e  of  id} 
actions,  suits,  damages,  accounts,  reckonings  and  de- 
siands  whatsoever,  from  the  beginning  erf  Ibe  warI4  to 
t)ie  day  of  the  said  subnussion;  and  that  the  sai4  C.  D. 
t^ould  then  execute  to  the  A.  B.  a  like  general  re， 
lease:  of  all  which  said  premises  he  the  said  C,  D« 
afterwards,  to  wit,  on,  &c,  at.  Sec.  aforesi^d  had  nQtice, 
by  reason  whereof,  he  tbe  ,said  C.  D.  became  liable  tot 
pay  to  the  said  A.  B.  the  said  sum  of  one  hundred  an^ 
twenty  pounds,  in  the  said  award  inenti<)iied  ；  an<l  be- 
ing so  liable,  he  the  said  C.  D.  in  consideration  ther^crf*, 
afterwards^  to  wit,  on  the  day  ajid  year  last  aforesiaid, 
at,  &c.  aforesaid,  undertook  and  faithfully  promised  the 
said  A.  B,  to  pay  him  the  said  sum  of  money  whea  he 
the  said  A.  B,  should  be  thereto  afterwards  requested  ： 
nevertheless  the  said  C.  D.  not  regarding,  &c  to  the 
4wiage  of,  the  said  A.  B'  of  two  hijtndred,  ix>imd8. 


s  This  is  on  the  suppositiou 
t^at  there  is  no  proviso  that 
t^e  award  should  be  made  in 
writing;  but  if  such  proviso  be 
in  the  submission,  then  it  must 
be  recited  in  the  former  part  of 
the  declaration,  and  here  the 
award  must  be  recited  to  have 


been  made  in  writing:  If  no  such 
proviso  be  in  the  submission, 
then,  whether  the  submissioii-oc 
the  award,  or  bothy  be  in  wridng 
or  not,  h  iftnot  necessary  to  shew 
that  the  award  was  in  writing, 
unless,  perhaps,  where  the  lat- 
ter is  under  hand  and  seal. 


APPKinilX. 

AsSITlf PSIT  on  lUTTtTAL  PROMISES  tO  PIKFORk  (tH 

Award. 

MIDDLESEX  ^  A.  B.  complains  ofC.  D.  being,  &c 
TO  WIT.  S  FOR  THAT  WHEREAS  on,  &c. 
at,  &c.  divers  disputes,  differences,  ami  controversies 
had  before  Uiat  tisae  arisen,  and  were  then  depending, 
between  the  said  A*  B.  and  the  sai4  D»  and  there- 
upon, for  potting  an  end  to  the  said  disputes,  differ* 
ences,  and  controversies,  the  sai4  A«  B.  and  the  said 
C-  D«  on  the  same  day  and  year  aforesaid,  at,  &cc.  afore- 
said, submitted  d^emselves,  and  then  and  there  agreed 
to  submit  themselves,  to  stand  to,  abide  by,  observe, 
perform,  and  fulfil  the  order,  rule,  and  determination  of 
E.  F.  of,  &c.  and  G.  H.  of,  &c.  indifferently  chosen  by 
the  said  A,  B.  and  the  said  C.  D.  to  settle  all  «nd  all 
manner  of  debts,  differences,  quarrels,  disputes,  reck- 
onings, agreements,  and  all  other  dues  and  demand^ 
both  at  law  and  in  equity,  or  otherwise  howsoever,  thea 
subsisting  between  them :  And  it  was  then  ancHhere 
further  agreed,  that  the  opinion,  award,  and  determi* 
nation  of  them  the  said  £.  F.  and  G.  H.  touching  the 
matters  in  question,  should  be  final,  provided  the  same 
should  be  delivered  in  writing,  and  signed  by  them,  on 
x>T  before,  &c. — but  if  they  the  said  £.  f.  ^nd  G*  H, 
should  not  be  able  to  settle  the  aforesaid  disputes  and 
differences  on  or  before  the  said,  &"  then  the  said 
A.  B.  and  the  said  C.  D,  did,  by  their  ^aid  agreement, 
empower  them  the  said  E.  F.  and  G.  H.  to  choote  and 
fix  upon  some  other  person,,  whose  determination 
should  be  likewise  final  ；  and  the  said  agreement  b^g 
80  made  as  aforesaid,  afterwards,  to  wit,  on  the  samCt 
in  consideration  that  the  said  A.  B.  at  thc  special  in. 
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stance  and  request  of  the  said  C.  D.  had  then  and  there 
undertaken  and  faithfully  promised  to  perform  and  ful- 
fil the  before-  mentioned  agreement  in  all  things  crn  his 
part  and  behalf  to  be  performed-  and  fulfilled,  he  the 
«aid  C.  t).  undertook,  aiid  then  and  there  faithfully 
promised  the  said  A.  B.  that  he  the  said  €•  D.  would 
perform  the  said  agreement  in  all  things  therein  con- 
tained on  his  part  and  behalf  to  be-performed  and  ful- 
filled; and  the  said  A.  Bi  iii  fact  says,  that,  the  said 
£•  F.  and  G.  H.  being  such  arbitrators  as  aforesaid, 
could  not  agree  in  opinion  so- as  to  settle  the  said  mat- 
ters in  dispute  between  the  said  A.  B.  and'Q.  D.  and 
thereupon,  afterwards,  and  before  the  said«  8cc.  [the 
time  limited  for  the  two  arbitrators  to  make  their 
award]  to  wit,  on,  &c.  the  said  £.  F.  and  G,  H.  being 
such  arbitrators  •  aforesaid,  by  virtue  of  the  said 
powei*  so  given  to  them  as  aforesaid,  and  by  and  with 
the  approbation  and  consent  of  the  said  A.  B.  and  the 
said  C.  0.  did  nominate  and  appoint  one  J.  S.  to  be 
umpire,  to  arbitrate,  award,  order,  and  finally  deter- 
mine of,  in,  and  concerning  all  matters  in  difference 
between  the  said  A.  B.  and  C.  D.  as  well  on  the  part 
and  behalf  of  the  said  A.  B.  as  of  the  said  C.  D.  so  that 
the  said  J.  S.  should  make  and  set  down  his  award  and 
、 umpirage  in  writing,  ready  to  be  delivered  to  the  said 
A.  B.  and  C.  D.  on  gr  before,  the,  &c.  And  the  said 
A.  B.  further  says,  that  the  said  J.  S.  being  such  um* 
pire  as  aforesaid,  and  having  taken  on  himself  the  charge 
or  burthen  of  the  said  award  or  umpin^,  did  afterwards, 
iUwl  within  the  time  in  that  behalflimited  for  the  making 
of  the  said  award  or  umpirage  as  aforesaid,  to  wit,  on, 
8tc.  at,  &c.  in  due  manner  make  and  set  down  his  award 
or  umpirage  in  writing  of  and  concerning  the  matters  in 
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diffisre&ce  at  the  time  of  making  of  the  said  agreement, 
I  so  referred  to  him  as  aforesaid,  then  ready  to  be  deli- 

vered to  the  said  A.  B.  and  the  saidC.  D,  bearing  date 
the  same  day  aitd  year  last  aforesaid;  and  thereby  he 
the  said  J,  S.  did,  among  other  things,  award,  order, 
.decree,  and  determine  of  and  concerning  the  aforesaid 
matters  in  difference,  that,  &c.  [here  set  forth  so  much 
of  the  award  as  is  necessary  to  support  the  action.]  Of 
all  which  premises  the  said  C.  D.  afterwards,  to  wit, 
•  on  the  said,  &c.  at,  6cc.  had  notice  ；  by  reason  of  which 
premises  the  said  C.  D.  became  liable  to  pay,  &c.  to 
the  sai4  A*  B.  &c.  [or  became  bound  to  do  the  specific 
thing  awarded,  and  ur  which  it  is  intended  that  the 
breach  should  be  assigned,  as  the  case  may  be,]  accord- 
ing to  the  form  ？ uid  effect  of  ^the  said  award,  and  which 
he  the  said  C.  D.  ought  to  have  done,  according  to  the 
form  and  effect  of  the  said  agreement  and  the  said  pro- 
mise and  undertaking  of  the  said  C.  D.  so  made  as 
aforesaid :  Yet  the  said  C.  D.  not  regarding  the  said 
agreement,  nor  his  said  promise  and  undertaking  so  by 
him  in  this  behalf  made,  but  contriving,  &c.  hath  not 
yet  paid,  S^c.  [or  hath  not  yet  done  the  thing  specifi- 
cally awarded,  as  the  case  may  be,]  although  he  the 
said  C,  D.  was  thereto  requested  by  the  said  A.  B.  but 
to  pay  the  same,  &c.  [or  to  do,  8cc.  as  the  case  may  be〕 
hath  hitherto  wholly  refused,  and  still  doth  refuse,  con- 
trary to  the  form  and  effect  of  the  said  agreement,  and 
the  said  promise  and.undeitakiiig  of  the  said  C，  D.  so 
made  as  aforesaid.' 

5  Vid.  p.  11.  277.  et  seq— and   vide  Wcnti^orth's  Pleader,  vol, 
for  more  examples  of  declara-    1.  p.  90—100. 
lions  in  atsumpsit  on  awards, 
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Debt  ona/t  AwARD^r  /Ae  Payment  qfMov^Y. 

LONDON  2  W.  G.  late  of,  &c.  was  summoned  to 
TO  WIT.  5  answer  to  J.  A.  in  a  plea  that  he  rencfcr 
to  him  500/.  which. he  owes  to  him  and  unjustly  de- 
tains from  him,  &c.  and  thereupon  the  said  J:  fcy  C- 
D.  his  attorney,  says,  that  WHEREAS  on,  &c.  at 
London  aforesaid,  8scc.  divers  controversies  and  dis- 
putes had  arisen,  aiid  were  then  depending,  between 
I  the  said  J.  and  the  said  W.  for  the  determining  whereof 
the  said  J.  and  the  said  W.  on  the  sgme,  &c.  at, 
submitted  themselves  to  stand  to  the  award  and  deter- 
mination of  J.  B. 一 J.  J.  and  R.  B.  or  any  two  of  them, 
arbitrators  indifferently  named,  elected,  and  chosen  by 
and  between  the  said  parties  to  arbitrate,  award,  order, 
judge,'  and  determine  of  and  concerning  the  same  con- 
troversies and  disputes,  so  as  the  said  arbitrators,  or 
any  two  of  them,  should  make  and  publish  their  award 
in  writing  of  and  concerning  the  premises  so  referred 
as  aforesaid,  on  or  before,  &c.  and  the  said  J.  in 
fact,  saySj  that  the  said  J.  B,— J.  J.  and  R.  B.  the 
said  arbitrators,  having  tsiken  upon  themselves  the 
burthen  of  the  said  arbitration^  they  the  said  J.  B. 一 
h  J.  and  R.  B.  afterwards,  and  within  the  time  above 
limited  for  making  the  said  award,  to  wit,  on,  &c.  at, 
8cc:  aforesaid,       made  their  award  of  and  concerning 
the  premises  so  referred  to  them  as  aforesaid,  in 
writing  under  their  hands  and  •  seals,  ready  to  be  de- 
livered to '  the  said  parties,  or  either  of  them  who 
should  desire  the  same,  bearing  date  the  same  day  and 
year  last  aforesaid;  and  by  the  said  award  they  the 
said  J，  B.— J.  J,  'and  R.  B«  4id  aiy;ard  isA  deterauoe 
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Jhflt  die  said  W.  his  executors  aod  adjnintetnitorB,  some 
or  one  of  them,  should  on,  &c.  ensuing  the  date  of  the 
#aid  ilirard,  at,  &c.  between  the  hours,  &c«  >veU  and 
truly  pay,  or  cause  to  be  paid，  to  the  said  J.  his  execu- 
tors^ administrators,  car  assigns,  the  sum  of  24?/.  9*.  3d* 
of  good,  kc*  [and  further,  by  the  said  award,  they  the 
said  arbitrators  did  award  and  determine,  that  upon 
.^yment  of  the  said  sum  of  two  hundred  and  forty 
pounds  mne  shillings  and  three-pence  by  the  said  W. 
]us  executors  or  administrators,  to  the  said  J*  his  execu- 
tes, administrates,  or  assigns,  the  said  J,  and  W,  their 
executors  mA  adrnkuistratorsy  should  execute,  general 
releases  each  to  the  other  of  iall  — ons,  claims,'  md 
demands  whataoever,  from  the  biegiiini|ig  of  the  world 
to,  &c.]  And  the  said.L  avers  that  the  said  W.  dkl 
not  on,  &c.  (the.  day  appointed  for  the  payment  .  of  the 
money,)  at,  &。•  (the  {dace  appdinted)  between  the 
jhours,  nor  at  any  other  tini£  or  place  whatsoever 
hitherto  pay,  or  cause  to  be  paid,  to  the  said  J.  or  his 
^signs,  the  said  sum  of  247L  9s.  3d  of  good,  &c: 
which  by  the  said  award  was  to  have  been  paid  by  the 
said  W.  to  the  said  J.  on  that  day,  and  at  the  time  and 
place  aforesaid,  accordii^  tp  the  form,  and  effect  of  the 
smd  award,  but  therein  whpllj;  fiuled  ahd  made  default; 
aiid  the  same,  and  every  part  thereof,  is  still  wholly 
unpaid  to  the  sakL  J.  whereby  an  action  has  accrued  to 


<  The  chuse  between  [  3 
seems  to  be  introduced  for  titie 
purp/bse  of  preyendng  a  demur- 
rer, for  the  want  of  mutuality  ； 
htat  as  that  is  certainly  not  now 
considered  as,  a  requisite  to  con* 


stitute  a  good  award,  this  qlause 
may  safely  be  omitted.— Vid. 
p.  21  "228，  and  vid.  p.  288 一 
2  89  一 What  16  here  said  is 
meant  to  apply  to  all  between  [] 
in  the  subseqneot  precedents. 
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the  isaid  J.  to  demand  and  have  of  the  said  W.  the  md 
247/.  9^,  ScL  parcel  of  the  said  sum  of  500/.  above  de- 
manded. AND  WHEREAS  the  said  W.  afterwards* 
to  witj  on,  &c.  at,  &c.  aforesaid,  borrowed  of  the  said 
J,  252/.  iO^.  9</.  to  be  paid  to  the  said  J.  when  he  the 
said  W.  should  be  thereto  afterwards  requested,  by 
means  whereof  an  action  has  accrued  to  the  said  I.  \ 
to  <lemand  and  have  of  and  from  the  ssdd  W.  the  said 
252/.  10s.  9d.  residue  of  the  $aid  sum  of  500/-  above^ 
demanded :  yet  the  said  W.  although  oftpn  requested, 
has  not  as  yet  paid  the  said  sum  of  500/.  nor .  any  part 
thereof,  to  the  said  J,  but  has  hitherto  refuseij,  and  sdil 
does- refuse,  to  pay.  the  same,  or.  any  part  thereof,  to  the 
said  J.  to  the  damage  of  him  the  said. J.  of  twenty 
potinds  ；  and  therefore  the  said  J，  brings  ^uit,  &c* , 


D£clarati6n  in  DbHj  on  an  Award  made  by,  an 
-  Umpirjb. 

LANCASHIRE  ^  T.  L.'complams  of  J.  S.  being,  &c, 
TO  WIT,  5  in.  a  plea  that  he  render  to  the  said 
T-  60/.  which  he  owes  to  and  unjustly  detains  from 
hiia:  FOR  THAT  WHEREAS  on,  &c.  at;.&c.  in,  &c. 
divers  disputes,  differences,  and  controversies  had  arisen, 
and  were  depending,  between  the  said  T.  and  the  said 
J.  and  thereupon,  for  the  putting  an  end  to  the  said 
differences,  disputes,  and  controversies,  they  the  said 
T.  and  \.  on  the  same,  &c.  at,  submitted  them- - 
selves  to  sta^d  to  the  award,  order,  and  final  determi- 


APPENDIX; 


U9 


nation  of  Cj  D.  of,  &c/  and  L.  B.  of,  fcc  arbitrators 
indiflferendy  named,  elected,  and  choaen,  as  well  on 
the  part  and  behalf  of  the  said  J.  as  of  the  said  T.  to 
award,  order,  judge,  and  determine,  of  and  concerning 
cthe  preimses,  so  as  their  award  should  be  made  in 
writing,  under  the  hands  and  seals  of  the  said  C.  D.  and 
L.  B.  ready  to  be  delivered  to  the  said  parties  on  or 
before,  &c.  and  if  the  said  C.  D.  and  L.  B.  should  not 
make  their  award  in  writing,  .under  their  hands  and 
seals,  ready  to  be  delivered  to  the  said  p^ies  on  or 
before,  &c.  then  the  said  T.  and  J.  submitted  diemselves 
to  stand  to,  abide  by,  perform,  and  keep  the  award  and 
filial  determination  of  £.  F,  of,  Sec.  ind^erentiy  elected 
and  ^hosen  by  and  between  the  said  parties  for  finally 
determining  the  said  differences,  disputes,  and  contro- 
versies, so  as  the  said  £•  F.  should  make  his  award  in 
writing,  under  his  hand  and  seal,  readjr  to  be  delivered 
to  the  said  parties  on  or  before,  kc-T^and  the  Baid  T. 
in  fact  says,  that  the  said  C.  D.  and  L.  B.  the  arbkra- 
tars  aforesaid,  did  not  make  their  award  in  writing 
concerning  the  premises,  ready  to  be  delivered  to  ikt 
said  parties,  within  the  time  in  that  behalf  limited  as 
aforesaid,  but  intirely  omitted  so  to  do:  And  the  said 
T.  further  m  fact,  says,  that  afterwards,  and  within  the 
time  in  that  behalf  limited  for  the  albresaid  £•  F,  to 
make  his  ^wsird  as  aforesaid,  concerning  the  premises^ 
to  wit,  on,  &c.  at,  &c.  he  the  said  £.  F.  havii^  taken 
upon  himself  the  burthen  of  the  said  award,  in  due 
manner  made  his  award  of  and  concerning  Ac  pre- 
mises, in  writing  under  his  hand  and  seal,  ready  to  be 
delivered  to  the  said  parties,  or  such  of  them  who 
^ould  require  the  same;  and  thereby  he  the  said  £•  F. 


did  then  smd  there  order  and  award  that  [all  actions, 
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witBf  qtiarreh)  ^nd  controversies  whatsoever,  hadymade^ 
moved,  arisen,  or  depending^  by  or  between  the  said 
inrUes  at  any  time  before,  then  last  past,  either  in 
bw  or  equity, .  for  any  manner  or  cause  ^vbatsoever, 
tPucAmg  the  aaid  differences  and  disputes,  should  cease, 
Mdetennine,  and  \k  no  further  prosecuted  or  proceeded 
in;  md  the  said  £•  F.  did,  by  his  said  award,  further 
awaj^  order,  and  determine,  that]  the  said  J.  his  exe- 
cutors or  adminUtrators,  should  pay,  or  cauK  to  be 
paid,  unto  the  aaid  T,  his  executors  or  administnrtors, 
the  $um  of  30/.  at,  &c.  on,  &c.  then  next,  between  the 
hours,  b,c.  [And,  lastly,  the  said  £•  F.  <fid,  by  his  said 
aw^,  further  order  and  i^ward»  that  on  payment  of  the 
Mid  9uin  of  30/,  as  aforcssod,  each  of  the  said  partks 
abould  execute  to  the  olber  a  general  release  of  aU 
aa(tter9  and  dificfences  between  them,  from  the  be- 
ginning of  the  ..world  unti^,  Ike.]  of  ^  which  premises 
hb  the  sMid  J.  j^flerwards,  to  wit,  on  the.  said,  at, 
aforesaid,  had  notice.  [And  tbe  said  1\  in  fact, 
iuither  says,  that  all  actions,  wits,  quarrds>  and  contro* 
versies  whatsoever,  had,  inacle>  moved,  arisen,  or  de- 
pending  by  or  between  the  aaid  parties  at  any  time  be* 
fpre,  ttc,  in  the  said  award  mentkmcd^  did  then  and 
tbere,  on  the  part  of  the  said  T.  entirely  cease  and  de- 
termine, awl  hav?  not  been  any  further  prosecuted  or 
proceeded  in,]  yet  the  said  J,  did  not  pay,  cause  to 
b^poid,  to  tbe  said  T.  the  $aid  sum  6f  30/.  so  awarded 
to  be  pak)  a&  aforesaid,  or  any  part  thereof,  at  the  said 
time  wd  place  apfKibtcd  for  the  payment  thereof  as 
afofes^id,  nor  kx  my  other  time  or  place  whatsoever, 
but  hath  thereio  wholly  failed  and  made  defiuiH, 
hereby  an  action  Im  accrued  to  the  aaid  T.  to  de 
maud  and  h^veof  the  wid  J«  the  add  30/.  narcel  of  the 
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.ss^  60/.  above  demanded:  and  whereas  the  said  J« 
afterwi^rds,  to  wit,  on^  &; g.  at,  &c.  borrowed  of  die  stud 
T.  90/.  residue  of  the  said  60/.  above  denfanded,  to  be 
paid  to  the  said  T.  when  he  the  said  J.  should  be  thereto 
afterwards  requested;  yet  the  s&id  J.  although  often  re- 
quested,  Scc-^Daniages  10/. 

Debt  on  an  Award  by  Umpirage,  against  Defen- 
dant andhisSvRZTY  in  the  Arbitration  Bond. 

YORi^SHIRE  7  J.  C;  complains  of  W.  F.  and  J-  T. 

. to  WIT.  5  being,  &€«  of  a  plea  that  they  rendet 
to  him'  llie  sum  of  771.  5s.  of  lawful,  &c.  which  they 
owe  tQ  and  unjuatlj  detain  froiifi  him :  FOR  THAT 
WHEREAS  before  the  time  of  the  submission  here; 
afto*  next  mentioned,  at  in  the  county  of  Y.  certain 
controversies  and  disputes  had  arisen  and  Were  depend- 
ingbetweeathe  said  J.  C.  and  the  said  W.  atul  thereupon 


said  J.  C.  and  the  said  W.  for  themselves  several 


wd  the  said  J.  T.  ！ is  surety  on  behalf  of  tlie  said  W. 
for  the  settling  and  determining  of  the  sdd  cfentrover- 
sies  and .  disputes  heretc^ore,  to  wit,  on,  Sec.  at，  &c. 
aforeMdf  m  writing,  submitted  th^hiselves  to  the 
award,  arbitmment,  and  determination  of  dne  W.  H. 
mid  one  Jer.  Th.  arbitrators  indiflerently  named  ad  well 
on  the  part  of  the  said  W.  F.  and 丄 T.  as  of  the  said 
J.  C.  to  arbitrate,  judge,  and  detjermine  of  and  coil- 
^ming  all  controversies  and  ckm^nds  whatsov^  be- 
tween the  said  parties^  or  any  of  them,  so  as  the  said 
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award  were  made  in  \iTiting,  and  reatiy  to  bfe  deliviercd 
to  the  parties  requesting  the  same,  on  or  before,  &c, 
but  if  the  said  arbitrators  should  not  make  such  Aeir 
award  by  the  time  aforesaid,  then  to  the  award,  arbi- 
trament, umpirage,  and  determination  of  such  third 
person,  as  umpire,  as  they  the  said  arbitratOTs  Should 
name,  elect,  and  choose  between  the  said  parties,  of 
and  concerning  the  premises,  so  as- the  said  umpire 
should  make  his  award  or  umpin^  of  and  concerning- 
the  same,  in  writing,  on  or  before,  &c. 一 and  the  said 
J.  C.  says,  that  iht  said  W.  H.  and  Jer.  Th.  the  said 
arbitrators,  after  the  said  submission,  to  wit,  on,  &c-  at 
B.  aforesaid,  duly  named,  elected,  and  chose  one  J.  P. 
um'pire  bett^^en  the  said  parties,  of  and  concerning  the 
premises,  according  to  the  form  and  effect  of  the  said 
submission  ；  and  that  the  said  arbitrators  did  not  make 
any  award  of  or  concerning  the  same,  within  the  time  to 
them  limited  for  that  purpose :  and  the  said  J.  C.  further 
says,  that  the  said  J.  P.  so  named  umpire  as  aforesaid, 
having  taken  upon  himself  the  burthen  of  the  said  um - 
pirage,  did  afterwards,  and  within  the  time  to  him 
limited  for  the  purpose  as  aforesaid,  to  wit,  on,  &c.  at 
B.  aforesaid,  make  and  publish  his  award  and  umpirage 
of  and  concerning^  the  preihises,  in  writing  under  his 
hand  and  seal,  ready  to  be  delivered  to  the  parties  re- 
questing the  same  (and  which  the  said  J.  C.  now  brings 
here  into  cpurt)  and  did  thereby  award,  arbitrate,  ami 
determine  that  the  said  W.  F.  and  J.  T*  or  one  of  them, 
should  pajr,  or  cause  tp  be  paid,  unto  the  said  J.  C.  his 
ejcecutm-s  or  administrktors,  the  sum  of  !25/.  15s'  of 
lawful,  $cc.  at,  &c.  in  B.  aforesaid,  on,  &c*  between  the 
hmirs,  &c.  and  the  farther  sum  of  25/、  15*-  of  like,  &c. 
at  the  same  hour,  on,       and  in  default  of  the  first- 
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ftsenidoned  sum  of  '25/.  15^,  upon  tint  day  and  time  for 
puipose  first  mentioned,  then  tluit  the  said  W.  F. 
and  J-  T.  or  one  of.  them  should  pay  to  the  said  J.  C. 
his  executors  or  administrators,  the  whole  sum  of  BlL 
10s.  on  demaxid;  [and  that  upon  the  payment  of  the 
two  sever^  sums  of  25/.  15^.  and  25/.  15^.  each  paity 
should  execute  to  the  other  a  geneial  release  to  the 
day  of  the  date  ot  the  said  submission,]  as  by'  the  said 
umpirage,  relation  being  thereunto  had,  will  rhar^  fully 
i^pear.  And«the  said  J.  C.  further  sahb，  that  the  said 
W.  F.  and  J-  T.  did  not,  nor  did  either  of  them,  pay, 
or  cause  to  be  paid,  unto  the  s^iid  J,      the  said  sum 
of«25/.  15s.  in  the  said  umpirage  first  mentioned,  ，  or 
any  part  dierecrf,  at  the  time  and  place  thereby  ap- 
pointed fin*  the  payment  thereof ;  but  although  the  said 
J.  C.  then  and  there  requested  them  to  pay  the  same, 
(herein  wholly  made  de&Uk;  and  that  thereupon  the 
said  J.  C.  afterwards,  to  wit,  on,  &c，  at  B.  aforesaid,, 
demanded  the  whole  sum  of  51/.  10*.  mentioned  in  the 
. said  umpirage,  from  the  said  W.  F.  and  J-  T.  Vrtio  then 
and  there  wholly  refused  and  negtected  to  pay  the  same, 
whereby  air  action  has  accrued  to  the  said  J.  C.  to  de- 
mand and  have  of  and  from  the  said  W.  F*  and  J.  T. 
the  said  sum  of  51/.  10^.  parcel  of  the  said  sum  of 
77/,  5$.  above  demanded:  AND  WHEREAS  before 
the  time  of  the  submission  hereafter  menl^oiied,  at  B. 
aforesaid,  certain  other  controversies  and  disputes  had 
arisen  and  were  depending  between  the  said  J.  C.  and 
the  said  W-  F.  and  thereupon  the  said  L  C.  and  the 
8^  W.  F,  for  themselves  severally,  and  the  said  J.  T. 
as  a  surety  for  the  said  W-  F.  for  the  settUng  and  de- 
termining  thereof  heretofore,  to  wit,  on  the  s^d,  ,&c- 
at  B.  aforesaid,  in  writings  submitted  themselves  to  the 
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award,  &b.  of  the  said  W.  H.  and  Jen  Th.  ubkntm 
indifferently  named,  ta  well  on  the  part  ef  Ac  sud 
W.  F.  and  J.  T.  as  of  the  said  J.  C.  to  arbitrate,  be.  so 
as  the  said  award  were  made  in  writing,  ready  to  be 
delivered  to  the  parties  requesting  the  same  on  or  be- 
fore, &c.  but  if  the  said  arbitrators  should  not  make 
such  their  award  by  tbe  time  aforesaid,  then  to  the 
award)  arbitrament,  &c.  of  such  third  person,  as  um- 
pire, as  they  the  said  arbitrators  should  name,  Sec.  be- 
tween the  said  parties  of  and  concerning;  the  premises 
last  afore&aid,  86  as  the  said  umpire  should  make  lib 
award  or  umpirage  of  and  concerning  the  same,  in 
writing,  on  or  before,  &c. and  the  said  J.  C.  says,  tkat 
the  said  W.  H.  and  Jer.  Th.  after  the  said  last  men- 
tioned submissibn^  to  wit,  on,  &c.  duly  named,  fcc. 
the  said  J.  P.  umpire  between  the  said  parties,  of  and 
concerning  the  premtoes  last  afwesaid,  according  to  the 
form  and  eflfect  of  the  said  last  mentioned  submission, 
and  that  the  aakl  arbitmtors  did  not  make  any  award 
of  and  concerning  the  same  within  the  time  to  tbem 
limited  Sox  that  purpose;  and  the  said  J.  C.  further 
says,  that  the  si^ld  umpire  so  named,  fix.  as  last  ^fore* 
said,  having  taken .  upon  himself  the  burthen  of  the 
said  last  mentioned  umpirage,  did  afterwards^  and  with* 
in  the  time  to  him  limited  for  that  purpose  as  aforesaid, 
to  wit^  Qtt,  9cc.  at  B.  aforesaid,  make  and  publish  his 
award  or  umpirage  of  and  C(»iceming  the  said  last 
mentioned  premises,  in  writing  under  his  h|nd  and  aeal, 
r^dy  to  be  delivered  to  the  parties  requesting  the  same 
(and  whkh  the  said  J.  C.  now  brings  here  into  court,) 
wd  did  thereby^  among  other  things,  award.  Sec.  that 
the  said  W.  F*  and  L  T,  or  one  of  them,  should  paj 
or  cause  to  be  paid  to  the  said  J.  C.  his  executors,  or 
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adininistratcm,  the  sum  of  2Sl.  ISs.  of  lawfiil.  Sec.  at, 
8cc.  on,  &c  between  the  hours,  &c.  as  by  the  said  last 
mentioned  umpirage,  relatian  being  idiereunto  had, 
more  futtjr  sqppears:  And  the  aid  J.  C.  further  says, 
that  the  said  W.  F.  and  J,  T.  did  not  nor  did  either  of 
them  pay  pr  cause  to  be  paid  uBto  the  said  J,  C.  the 
said  sum  of  2SL  1 5s.  in  the  said  last  award  mentioned, 
or  any  part  &emif,  at  the  time  and  place  thereby 
appointed  ibr  the  payment  thereof,  but  that  they  and 
tach  of  them  whcXty  refused  and  neglected  to  pay  the 
flune,  whereby  an  acti<Mi  hath  accrue 及 to  the  said  J.  C. 
to  ^mand  and  have  of  and  from  the  said  W.  F\  and  • 
the  aaid  J.  T.  the  said  tast  mentioned  sum  of  251.  ISs. 
ittidue  of  the  said  sum  of  77/.  Ss.  above  demanded: 
Yet  the  said  W-  F.  and  J.  T.  although  often  aeverally 
requested,  &€•  have  not,  nor  hath  eidier  of  them  paid 
die  said  sum  of  77/.  5，.  above  demanded,  or  any  part 
thereof^  to  the  said  J.  C.  but  have  and  each  of  them 
hath  hitherto  wholly  refused,  and  refuse,  and  each  of 
them  refuses  so  to  do,  to  the  damage  of  the  said  I-  C. 
of  30i.  and  therefore  he  brings  suit,  &c. 
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Declaration  in  Debt  m  an  Award  made  in  pur- 
smnce  of  an  Order  ^Reference  at  the  Assizer 
on  withdrawing  a  ivTiOKj  andivhere  me  of  the  Abbi- 
T&ATORS  refused  to  act. 

CORNWALL  ^  M.  W-  late  of,  &c.  surgeon,  was 
TO  WIT,  5  suininoned  to  answer  to  J.  M.  and 
J.  P.  gentlemen,  assignees  of  die  estnte  and  e&cts  of 
D.  P.  a  bankrupt^  according  to  the  form  and  effect  of 
the.  statutes ，  & c.  of  a  pka,  that  he  render  to  them 
•  150 乙 of  lawful,  &c.  which  he  owes  to  and  unjust^ 
detains  from  th€n\  8cc.  and  thereupon  the  said  J.  M. 
and  J.  P.  assignees  as  aforesaid^  by  J.  A.  their  attorney 
complain  ；  for  that  WHEREAS  on,  &c.  at,  &c.  divers 
differences,  &c.  had  arisen  and  were  depending,  and 
suits  at  law  and  in  equity  were  also  copending  between 
the  said  J.  M.  and  J.  P.  assignees  as  aforesaid,  and  the 
said  M.  W.  and  WHEREAS  at  the  assizes  held  at,  &c. 
in  and  for  the  county  of  C;  aforesaid)  on,  &c.  a  certain 
cause  then  depending  between  the  said  J.  M.  and  J.  P* 
assignees  in  form  aforesaid,  and  the  said  M.  W.  was 
then  and  there,  to  have  been  tried  between  them;  and 
WHEREAS  by  aB>  order  made  at  the  said  assizes  so 
held  at,  &c.  in  and  for  the  county  aforesaid^  on，  &c. 
to  wit,  at,  &.C.  in  the  said  cause,  wherein  the  said  J.  M. 
and  J.  P.  as  assignees  cf  the  estate  and  effects  of  the 
said  D,,  P.  were  plaintiffs,  and  the  said  M.  W.  was 
defendant;  it  was.  ordered  by  the  court,  by  and  with 
the  consent  of  all  parties,  their  counsel  and  attornies, 
that  the  last  of  the  jurors  impanneled  and  sworn  to 
determine  thft  issue  joined  bet^veen  the  said  parties  ii\ 
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that  cause  shoul4  be  withdraiyii,  and  that  ali  matters 
tben  in  difference  between  the  ^id  parties  should  be 
referred  to  the  awards  8»:q.  of  H.  J.  D.  and  D.  V.  both 
of,. Sec.  ,a|id  J.  R.  of，  &c.  stiled,  in  the  said  order,  gen- 
tlemetO)  or  to  any  two  of  them;  and. that  the  、s£d  par- 
ties sihould  perfpnn  the  、  award  of  the  said  arbitrators, 
c^.of  apy  two  of  them,  so  as  they .  shQuld  m^ke  and 
publish  the  、  same  of  and  concerning,  the  premises  in 
writing  .on  fst  I^fore  the  first  day  of  the -then  next 
Michaelmas  term;  and  it  was  also  ordered,  by  and 
with  the  like  consent,  th^t  such  witness  or  witnesses  as 
should  be  produced  by  the  said  parties  or  any  of  them 
before  said  arbitrators  for  examination,  should  be 
，wom  before  a  Commissioner  of  his  Majesty's  Court 
pf  C.  B.  and  tjiat,  the  bill  in  equity  then  depending 
^ween  the  said  parties  shquld  be  dismissed  upon 
xnaikiug  the  said  awardy  as  the  said  arbitrators  should 
determine;  and.  that  no  other  bill  in  equity  should  be 
preferred  by  either  or  any  of  the  said  parties  against 
the  other  JEwr  or  relating  to  the  matters  in  dispute  be, 
tv^een  them  ；  ai^d  it  was  further  ordered,  by  and  with  the 
like  consent,  tihat  no  bill  in  equity  should  be  preferred 
by  the  said  parties^  or  any  of  theni,  ajgainst  the  said  af- 
bitrators,  or  either  of  tl>em,  for  or  in  respect  of  any 
awatd  fhey  should  make  in  the  said  premises;  and  that 
that  order  should  be  made  a  rule  of  his  Majesty's 
Court  of  C.  B，  if  the  Jnstipes  of  that  Court  should  so 
please,  as  in  and  by  the  ssud  order,  relation  being  there- 
to hadVniore  fully  appears :  and  the  said  J.  M.  and  J. 
p,  ^sighees  as  aforesaid,  in  fact  say,  th^it  the  s^dJ. 
M.  and  J.  P.  assigniees  as  afoi^esaid^  for  themselves, 
and  the  said  M.  W.  for  himself,  (Udbn,  submit  to 
such  award,  and  the  said  H;  J/D.  and  D.  V.  two  of 
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the  arbitrators  aforessdd^  having  taken  upon  them- 
selves the  business  and  charge  of  thc^aid  award,  and 
having  heard  at  large  the  ^legations  and  proof?  of  the 
said  parties,  and  having  ekamined  ther  witnesses  pro- 
duced fte^ore  them  on  oath,  ^lid  duly  and  deliberately 
weighed  and  considered  the  whole,  on,  fee.  being 
witUti  the  time  limited  ai  aforesaid  for  the  making  of 
their  award  of  and  concerning  the  premises,  at,  &c. 
make  and  publish  their  award  in  writing  aud  coh- 
ering the  premises,  under  their  hands  and.  seals,  and 
ready  to  be  delivered  to  the  said  parties,  or  to  such  of 
them  as  should  desire  the  same,  on,  &c.  (the  said  i.  R; 
after  having  entered  on  the  business  of  the  said  award 
with  them  the  said  H,  J.  D,  and  D.  V.  refiismg  to  join 
with  them  in  the  said  award.)  And  by  the  said  awards 
they  the ,  said  arbitrators  di4  award,  &c.  tiiat  the  said 
M.  W.  his  exec^utors  or  administrators,  should,  on, 
&c.  between  the  hours,  &c.  at,  &.c.  well  and  truly  pay, 
or  cause  to  be  paid  to  the  s^id  J.  M.  and  J.  P.  their 
executors  and  administrators,  the  full  $um  of  150L  ot 
laivful,  & in  full  satisfaction  and  diacharge  of  the 
debt 癸， &c*  which  they  ttie  said  J.  M.  and  J.  P*  or 
eithei*  of  them  had  or  could  have  at  make  upon  or 
against  the  said  M.  W.  for  or  in  respeet  of  any  matter, 
cause,  or  thing  whatsoever,  to  the  said,  [and 
should  within  time  and  at  the  place  aforesaid,  at 
Iris  aftd  their  own  proper  costs  and  charges,  deliver  or 
cause  to  be  delivered  to  the  said  J.  M.  and  J.  P.  pr 
tlieir  attorney,  executpfs,  or  administrators,  a  general 
release,  &c.  (setting  forth  the  description  ofth^  release 
in  terms  of  the  award) :  And  the  said  two  arbitrators 
did  also  hj  their  award  further  award,  &c.  that  upon 
and  itnme<nately  after  such  payment  of  the  aforesaid 
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sum  pf  ISQf.  and  delivery  qi  such  rdeaae  duly  executed 
to  the  said  J.  M.  aad  J.  P.  «8  aforesaid,  they  the  said 
J.  M.  and  J.  P.  ahoiikl,  at  thdr  own  proper  costs  and 
charges,  deliver,  or  cause  to  be  delivered  unto  him 
ihet  said  M.  W,  qr  his  attcnney,  executors,  .or  ad* 
mioistratorsy  a  general  release,  &c.  (to  be  stated  in 
the  tern^s  of  the  award)]:  And  the  said  arbitrators,  did 
by  ^ir  said  award  fur^r  award,  8c"  that  die  afore* 
said  bill  in  equi^  depending  between  the  said  parties, 


upon  makihg  their  award,  should  be  disaiisaed  without 
costs,  as  by  the  said  award,  relation  being  thereto  had, 
wUi  more  fully  appear;  and  the  said  J.  M.  and  J.  P. 
father  say,  that  [thete  was  not  any  other  matter  or 
thing  whatsoever  exctpt  between  the  said  J.  M.  and 
J.  P.  as  assignees  as  aforesdd,  and  the  said  M.  W. 
depending  between  the  ssdd  parties,  or  any  of  them, 
at  the  time  of  the  said  fiubmissipn,  or  at  the  time  of 
the  making  of  the  said  award,  or  on  the  said,  fee-  and 
that]  the  said  M.  W.  did  not  on,  &c，  in  the  said  award 
mentioned/  between  the  hours,  &c.  at,  &c.  or  at  uny 
other  time  or  place  hitherto,  pay  or  cause  to  be  paid 
to  them  the  said  J.  M.  and  J.  P,  or  to  either  of  thfem, 
the  said  sum  of  150/.  in  the  said  award  mentioned,  or 
any  part  thereof  ；  but  therein  wholly  failed  and  made 
default,  by  means  whereof  an  action  has  accrued,  &c. 
Yet  the  said  M.  W.  although  often  requested,  has  not 
yet  rendered  the  aforesaid  sum  of  ISO/,  above  demand- 
or  any  part  thereof,  to  the  said  J.  M.  and  J.  P-  as- 
signees as  aforesaid,  or  to  either  of  them,  but  he  to 
render  the  same,  &c.  to  the  damage,  Sec* 

' iFor  more  examples  of  Debt  Pleader,  vol  5,  p.  336—356. 
on  the  Award,  vid.  Wentworth-s 
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Condoned/or  theF  e  rt  ojlm     c  e  of  an  Aw  ab.d;  where 
DiiKHJ^AVT  prays  Oyer  of  the  Condition,. 
pleads  "  No  Aw ajbid,  (s'c.'' 

YORKSHIRE ')  J.  B.  complains  against  J.  W.  being, 
TO  WIT.  •  >  &c.  of  a  plea  that  he  render  to  him 
the  said  J.  B.  of  lawful,  &c.  w^ch  he  owes  to 
and  unjustly  detains  from  him :.  For  that  WHEREAS 
the  said  J.  W,  on,  Sec.  in  the  year,  &c.  at,  &c«  in  the 
county  of  York,  by  hi^certain  writing  obligatory  sealed 
with  the  seal  of  the  said  J.  W.  and  now  sbe^^n  to  his 
Majesty's  Court  here,  the  ds^te  whereof  is  <m  the  day 
and  year  afimsaid,  acknowledged  himself  lx)  be  held 
and  firmly  bound  to  the  said  J.  B.  by  the  name  and 
description  of,  Sec.  in  the  sum  of  200/.  to  be  paid  to 
the  said  J.  B.  when  the  said  J.  W.  should  be  thereunto 
afterwards  requested :  Yet  the  said  J.  W.  although 
often  requested,  has  not  yet  paid  the  said  sum  of  200/, 
above  demanded,  nor  any  part  thereof,  to  the  said 
J.  B-  biit  to  pay  the  same,  or  any  part  thereof,  to  the 
said  J.  B.  he  the  said  J.  W.  has  hitherto  wholly  refused, 
and  still  does  refuse,  to  the  dama^  of  the  said  J.  B.  of 
lOl.  and  therefore  he  brings  his  suit,  &c.  pledges,  &C. 

AND  the  said  J*  W.  by  C.  Owen,  l|is  attorney, 
comes  and  defends  the  wrong  and  injury  when,  &c. 
and  craves  oyer  of  the  said  writing  obligatory,  which 
is  read  to  him;  he  also  craves  oyer  of  the  Conditiok 
, of  the  said  writing  obligatory,  which  .is  read  to  him  in 
these  words,  to  wit,  (here  set  out  the  Condition  <jf  the 
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Bond  veriatim)  which  being  read  md  heard,  the  said 
J-  W.  says  that  the  sai^ 】•  B.  ought  not  to  ha:ve  or 
maintain  his  aforesaid  、action  against,  him,  because  he 
says'  that  the  said  arbitrators  in  the  said  condkioh  of 
the  said^  writing  obligatory  named,  made  no  award  in 
writing  under  their  hands  within  li^e  time  limited  in 
tint  said  condition  of  the  sadd  writing  oUigatory,  nor  did 
the  saidiR.  W,  in  the  said  writing  obligatory  mentioned 
as  umpire  in  that  event,  mskke  any  award  or  umpirage 
in  the  premises  in  writing  under  his  hand  within  the 
time  for  that  purpose,  in  the  said  condition  of  the  said 
writing  ol^gatoiy  expressed,  nor  did  the  said  arbitra- 
tors chboi^e  any  other  person  as  umpire  ；  $nd  this  the 
said  J.  W.  is  ready  to  verify;  wherefore  he  prays  judg- 
ment, if  the  said  J.  -B.  ought  to  have  or  maintain  his 
aforesaid  action  thereof  agslinst  him. 

AND  the  said  J.  B.  as  to  the  plea  bf  the  said  J.  W. 
by  him  above  pleaded,  says,  that  he  by  reason  of  any 
tlimg  therein  contained  ought  not  to  be  barred  from 
having  and  maintaining  his  aforesaid  action  against  the 
said  L  W.  because  he  says,  that  although  true  .it 
that  the  said  S.  A.  and  J.  C.  the  arbitrators  in  the  said 
condition  of  the  said  writing  obligatory  mentioned,  made 
no  award  in  writing  of  and  concerning  the  premises  iih- 
der  their  hands  within  the  time  for  that  purpose  limited 
in  the  said  condition  of  the  said  writing  obligatory,  as 
in  the  said  plea  is  mentioned;  nevertheless,  for  repli- 
cation in  this  behalf^  the  said  J.  B,  says,  that  aftet  the 
expiration  of  the  said  time  limited  for  the  said  S.  A. 
and  J-  C.  the  said  arbitrators  in  the  said  writing  obli- 
gatory named,  making  their  kward,  to  wit,  on,  ？ cc.  at, 
&c.  the  said  iR.  W.  the  umpire  in  the  said  condition  of 
the  slaid  writing  obligatory  named,  having  taken  upon 
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himself  the  burtheif  of  the  said  award,  and  havii^  hoMy 
examined  and  duly  considered  llie  prenuses  submitted 
and  referred  as  aforesaid,  made  his  award  or  umpirage 
in  ivriting,  subscribed  with  lus  own  hand,  in  maao^ 
following,  that  is  to  say,  (here  set  forth  the  antard)  ：  of 
which  said  awanl  the  said  J.  W.  afterwards,  to  wit,  on, 
&c.  at,  Sec,  had  notice;  and  the  said  J.  B.  in  ftct  says 
that  (here  set  fordi  the  breach):  and  this  the  said  J.  B. 
is  ready  to  verify;  wherefore  he  prays  judgment  and 
his  debt  aforesaid;  to  be  adjudged  to  him,  &c; 

If  the  award  tts  set  fwth  in  the  replication  be 
、  exceptionable  in  poiiit  of  law,  or  the  breach 
improperly  assigned,  then  the  defendant  may 
，  demur:  Thus— 
- AND  the  said  J.  W.  as  to  the  said  plea  of  the  said 
J,  B.  by  him  above  pleacM  in  reply  to  the  said  pkaof 
the  said  J.  W.  by  turn  above  pleaded  in  bar,  Says  that 
the  said  plea  so  above  pleaded,  and  the  matters  therein 
contained,  are  not  sufficient  in  law  to  maintain  the  said 
action  of  the  said  J.  B.  against  him  t^esaidJ.  W.  to  which 
said  replication^  in  manner  and  form  as  the  same  is 
above  pleaded  and  set  forth,  the  said  J.  W.  h  under  no 
necessity,  nor  is  he  obliged  by  the  law  of  the  land  t6 
abswer;  lyhercfore,  for  want  of  a  sufficieht  replication 
in  this  behalf,  the  said  J*  W,  as  before  prays  judgment, 
and  that  the  said  J.  B:  ihay  be  precluded  from  having 
and  maintaining  his  aforesaid  action  against  him  the 
said  J  .  W. 

But  if  the  award  be  partially  set  forth  in  the 
replication,  so  that  the  part  omitted,  bemg 
connected  with  the  part  set  forth,  would 
render  the  whole  void,  then  -the  defendant 
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niiqr  Support  his  ]>lea  of  "  no  award,"  by 
rejoining  that  the  arbitrators,  &c.  made 
"no  such  award:"  Thus— 
AND  the  said  J.  W.  says,  Aat  the  said  R.  W.  did 
not  make  any  such  award  of  or  concerning  tRe  pre- 
mises ^foresaid  as  the  said  J«  B.  has  above  in  his 
relocation  alleged;  and  of  this  he  puts  himself  upon 
the  CQvntiy,  Sec. 


PLEA 

To  an  Action  on  a  Bond  of  Arbitration,  settmg 
forth      Award,  and  alleging  Performance. 

AND  the  said  J.  W.  by  C.  D.  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  &c.  and 
prays  oyer  of  the  said  writing  obligatory,  and  it  is  read 
to  him,  and  he  also  pfays  oyer  of  the  condition  of  the 
said  writing  obligatory,  aiid  it  is  read  to  him  in  these 
words^  to  wit:  (here  set  forth  the  condition  verbatim  J 
which  beiilg  read  afnd  heard,  the  said  J*  W，  says  that 
the  said  J.  B.  ought  not  to  have  or  maintain  his  afore- 
said action  against  hhn,  because  he  says  that  the  said 
H.  and  H*  F.  in  the  said  condition  ofthe  said  writ- 
ing dt^gatory  named  as  arbitrators,  after  the  making  of 
the  said  writing  obligatory^  and  before,  &c.  to  wit,  on, 
fee.  at,  &c.  took  upon  themselves  the  burthen  of  the 
execution  of  the  said  arbitrament  in  the  said  condition 
mentioned,  and  then  and  there  did  make  and  publisli 
their  award  in  writing  under  th^ir  hands  and  seals,  of 
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and  concerning  the  premises  so  to  them  referred  as- 
aforesaid  ； by  which  said  award  (sifter  reciting,  &c.) 
they  the  said  arbitrators  did  award  and  order,  that,  Sec. 
(here  set  forth  the  award) :  as  by  the  said  award  which 
the  said  J,  W.  now  brings  into  court  here,  fully  ap- 
pears : And:  the  Said  I.  W.  in  fact  says  that,  &c.  (here 
aver  perfbitnance  in  terms  of  the  award)  ki  maimer  aiiA 
form  as  in  and  by  the  said  await!  is  directed,  and  ac- 
cording to  the  true  intent  and  meaning  thereof^  and  of 
the  condition  of  tbe  said  writing  obUgatoiy,  to  wit, 
at,  &c.  And  this  he  the  said  J.  W.  is  ready  to  verify; 
wherefore  he  prays  judgment  if  the  said  J.  B.  ought 
tb  have  or  maintain  his  aforesaid  action  against  hitn. 

And  the  said  J.  B.  as  to  the  said  plea  of  the  said 
J.  W.  by  him  above  pleaded  in  bar,  says,  that  he  by 
reason  of  any  thing  therein  alleged,  ought  not  to  be 
barred  from  having  and  maintiaining  his  aforesaid  action 
against  hinbthe  said  JL  W.  because  he  says  that  after 
th^  said  award  and  order  in  tlie  said  plea  mentioned 
had  been  and  was  so  made  as  aforesaid,  and  after,  &c. 
,(here  set  forth  the  breach  alleged)  contrary  to  the  form, 
tenor,  and  effect  of  the  saM  award,  whereby  the  cpndi- 
tion  of  the  said  writing  obligatory  became  and  was 
broken  and  forfeited,  aqd  the  said  writing  obligatory 
in  fill!  force  and  virtue;  and  this  he  the  s^id  J,  B.  is 
ready  to  verify  ；  wherefore  he  prays  judgment,  and  the 
、 debt  aforesaid,  together  with  his  damages  by  him  sus- 
tained on  occasion  of  the  detainiiig  thereof,  to  be  ad- 
judged to  him,  Sec,  , 

1  For  more  examples  vid*  356.  and  p.  454—465.  Vk^ 
Wentwcttth's  Pleader^vol.  5,  p.  ante>  p.  J90--^10. 
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PLEA  OF  AN  AWARD, 

In  bar  of  an  Action  on  the  original  Cause, 

AND  the  said  John,  by  T.  H.  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  8cc.  and  says 
that  the  said  Richard  ought  not  to  have  or  maintain 
his  aforesaid  action  against  him,  because  he  says  that 
after  the  several  promises  and  undertakings  aforesaid, 
above  supposed  to  have  been  made  by  him,  and  before 
the  day  of  obtaining  the  original  writ  of  the  said 
Richard,  (or,  of  exhibiting  the  bill  of  the  said  Richard), 
to  wit,  *  on,  &c-  at,  &c.  the  said  Richard  and  Jolm 
submitted  themselves  to  stand  to  the  award,  order,  and 
judgment  of  one  Osmund  Fox,  as  well  of  and  concern- 
ing the  promises  and  undertakings  afcn^esaid,  above 
supposed  to  have  been  made,  as  of  all  other  matters 
and  things  then  depending  in  •  controversy  between 
them;  which  arbitrator  havmg  taken  upon  himself  the 
burthen  of  die  said  award,  afterwards,  to  wit,  on,  (kc, 
at,  See.  awarded,  ordered,  and  adjudged  between  them 
the  said  Richard  and  John,  of  and  concerning  the  pre- 
mises so  Teferred  to  him  as  aforesaid,  in  manner  and 
form  following,  to  wit,  that  the  said  J<^  should  pay 
to  the  s;:id  Rickird  5L  within  10  days  thenoe  next 
following,  at,  See.  and  ibsA  all  other  claims  of  any  other 
debts  or  accounts  between  them  die  said  Richard 
and  John  should  be  null  and  void;  and  that  upon  Ac 

A  Vid.  apte,  p.  361  Mq. 
S6 
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said  payment  of  the  said  5/.  the  s^d  Richard  and  John 
should  give  each  to  the  other  a  general  release  of  all 
matters  and  things  depending  between  them  from  the 
beginning  of  the  world  to  the.  time  of  payment  of  the 
said  5/.  And  the  said  John  further  says  that  no  cauae 
of  action  has  arisen  or  grown  between  them  the  said 
Richard  and  John  from  the  time  of  the  aforesaid  sub- 
mission to  the  end  of  the  aforesaid  ten  days :  And  that 
the  said  John,  within  the  said  ten  day^,  to  wit,  on,  &c. 
ai,  Sec.  offered  to  pay  to  the  said  Richard  the  aforesaid 
5/.  and  then  and  there  offered  to  deliver  to  the  said 
Richard  as  his  act  and  deed  a  certain  release  in  writing 
by  h^n  the  said  John  prepared  and  sealed,  bearing  date 
the  same  day  and  year  last  aforesaid,  whereby  the  said 
John  was  expressed  to  have  released  to  the  said  Richard 
all  matters  and  things,  depending  between  them  the 
said  Richard  and  John  from  the  beginning  of  the  world 
to  the  day  of  the  date  of  the  said  release,  which  said 
SL  or  the  said  release  the  said  Richard,  of  the  said  John 
to  receive  on  the  said,  &c.  at,  &c.  altogether  reftised. 
And  this  the  said  John  is  ready  to  verify  ；  whereupon 
he  prays  judgment  if  the  said  Richard  ought  to  have  or 
maintain  his  aforesaid  action  against  him,  &c. 

And  the  said  Richard  says  that  he  by  reason  of  any- 
thing by  the  said  John  in  his  said  plea  above  pleaded 
in  bar,  alleged,  ought  not  to  be  byrred  from  having 
his  aforesaid  action  against  the  said  John;  because, 
protesting  that  the  said  Jolm  did  not  offer  to  pay  to 
the  said  Richard  the  said  5L  nor  to  deliver  to  the  said 
Richard  any  writing  of  release  by  the  said  John  pre- 
pared and  sealed  as  the  said  John  has  above  in  his  said 
pka  alleged,  for  replication  thereto  the  said  Richard 
says  that  true  it  is  that  they  the  said  Richaid  and  John, 
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after  the  sevml  promises  and  undertakings  aforesaid, 
above  as  aforesaid  made,  and  before  the  obtaining  of 
the  original  writ  of  the  said  Richard,  submitted  them* 
srfves  to  stand  to  the  award,  order,  and  judgment  of 
the  said  Osmund  Fox,  as  well  of  and  concerning  the 
aforesaid  promises  and  undertekings  as  of  and  concern- 


troversy  between  them  ；  but  the  said  Richard  fiiither 
says  that  the  said  submission  was  made  under  this  con* 
dition,'  that  the  said  Osmund  should  make  his  award, 
order,  and  judgment  of  and  concerning  the  premises  on 
or  before,  Sec.  And  that  he  the  said  Osmund  did  not  on 
or  before,  Sec.  make  his  award,  order,  and  judgment 
in  nuguier  and  form  as  the  said  John  has  above  in  his 
said  plea  .alleged,  and  this  he  the  said  Richard  is  ready 
to  verify  ；  whereupon  he  prays  judgment  and  his  da- 
mages od|  occasion  of  the  nonperform^ce  of  the  pro- 
mises and  undertakings  aforesaid  to  be  adjudged  to  him.^ 

*  Vid.  Clift's  Entries,  195,  and  Wcntworth's  Pleader,  Vol.  S， 
p.  144. 
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BILL 

To  SET  ASIDE  an  Aw  ard,  the  Arbitrators  having  made 
improper  Allowances  to  the  Party  against  w/wm  the 
BiU  is  filed. 

To  the  Right  Honourable  Alexgnder  Lord 
Loughborough,  Baron  of  Loughborough^ 
in  the  County  of  Leicester,  Lord  High 
Chancellor  of  Great  Britain, 

Humbly  bomplaining,  shewetli  unto  your  Lordship 
your  orator  W.  K.  of,  &c.  in  the  county  of,  &c.  up- 
holsterer^ that  some  time  m  or  about  the  month  of 
in  the  year  your  orator  entered  into 
^partnership  with  R.  K.  of  the  same  place,  in  the  trade 
or  business  of  an  upholsterer  and  papcrman,  and  con- 
tinued to  cany  on  the  said  trade  or  business,  in  con- 
junction with  the  said  R.  K.  without  any  written 
articles  till  the  beginning  of  the  month  of  in 
the  year  and  your  orator  further  sheweth  unto 

your  Lordship,  that  b/  indenture,  bearing  date  the 
day  of  in  the  ssdd  year         and  made 

betvreenthe  saidR.  K.  and  your  6rator,  the  said  R.  K. 
and  your  orator  agreed  to  become  partners  in  the  said 
trade  or  business  for  the  term' of  seven  years,  to  be 
computed  from  the         day  of         but  subject  to 

determioed  on  the  events  and  in  the  manner  in  the 
said  indenture  particularly  described:  and  it  was  by 
the  said  indenture  agreed  between  the  said  R.  K.  and 
your  orator  that  the  said  business  should  be  carried  on 
at  the  warehouses  belonging  to  a  certain  dwelling* 
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house,  aitMte  No.  一,  and  at  a  jhfvdKng^house  and 
shop,  situate  No.  一 ,  &c«  aficmsaid,  and  also  at  a 
work-shop  aad  ptddng4iouse,  adjoming  to  certain 
steUes  hi  ttie  possessioB  of  one  Mrs.  C.  situate  also  in, 
&G.  aforesaid,  or  at  Mich  other  place  or  places  as  the 
said  R.  K.  and  your  orator  should  agree  upon,  under 
the  names  and  firm  of  R.  K.  and  Co.  and  that  the  said 
R.  shoiM  advance  four^^fifibs  and  your  orator  should 
advance,  or  secure  to  the  satis&ctioB  of  the  said  R.  K. 
to  be  advucedy  the  remaining  fifth  of  such  money  as 
flhould  be  necessary,  to  carry  qn  the  said  bunness;  and 
that  the  said  R.  K.  and  your  orator  should  be  interested 
in  the  said  business,  and  be  entitled  to  the  net  profits, 
and  subject  to  the  losses  to  arise  or  accrue  from  the  ssid 
business  in  the  proportion  of  four-fifths  to  oiie.-fifth  re- 
spectively; and  it  was  thereby  agreed  that  the  messiii^ 
or  dwetUng-'house,  shops,  work-shops,  ware-houses. 


ware-rooms,  and  packing  places,  with  the  appurte- 
nances where  the  said  business  should  be  carried  on, 
should,  during  the  continuance  of  the  said  partnership, 
be  held  by  the  said  R.  K.  IN  TRUST  for  the  said  busi- 
ness, at  the  yearly  rent  of  410/.  clear  of  all  taxes  and 
deductions  whatsoever,  and  paid  by  the  said  R.  K.  and 
your  orator,  in  the  proporticHi  of  their  respective  shares 
in  the  said  business;  and  that  the  said  R.  K.  and  your 
orator  ^ahould  faithfully  account  the  one  to  the  other 
for  all  such  sums  of  money,  goods,  and  effects  belong- 
ing to  the  said  partnership  as  should  at  any  time  or 
times  come  to  ihtir  faand$  respectively,  and  that  an 
account  of  all  such  sums  of  money,  goods,  ehatteb,  and 
effects,  and  of  aU  other  the  dealings  and  transactions 
concerning  the  said  partnership,  should  from  time  to 
time  be  duly  entered  in  proper  books  of  account,  to  be 
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himself  the  burthot  of  the  said  award,  and  hftviag  fiUy 
examined  and  duly  consid^ed  the  prefluses  submitted 
and  referred  as  aforesaid,  made^his  awani  or  umpirage 
in  ivriting,  subscribed  Mdth  hid  own  hand,  in  mmaa 
following,  fliat  is  to  say^  (here  set  forth  the  o^^Bsd)  ：  of 
which  said  awani  the  said  J.  W.  afterwards,  to  Iwt,  an, 
&c.  at,  &c,  had  notice;  and  the  said  J.  Bw  ia  filet  s«y» 
that  (here  set  fordi  the  breach):  and  this  Ae  said  J:  B. 
is  ready  to  verify  ；  wherefore  he  prkys  judgment  and 
his  debt  aforesaid;  to  be  adjudged  to  him,  &c: 

If  the  awani  its  set  forth  in  the  replication  be 
、     exceptionable  in  point  of  law,  or  the  broich 

improperly  assigned,  then  the  defendant  may 

demur:  Thus ― 
C  AND  the  said  L  W.  as  to  the  said  plea  of  the  said 
J,  B.  by  him  above  pleaded  in  reply  to  the  said  plea  of 
the  said  J.  W.  Jby  him  above  pleaded iir  bar,  says  that 
the  said  ptea  so  above  pleaded,  and  the  matters  therein 
coQtainedy  are  not  sufficient  in  law  to  maintaiQ  the  said 
abtionof  the  said  J.  B.  against  him  &e  said  J.  W.to  which 
said  replication^  in  manner  and  form  as  the  same  is 
above  pleaded  and  set  forth,  the  said  J.  W.  is  under  lio 
necessity,  nor  is  he  obliged  by  the  law  of  the  land  t6 
atiswer;  lyhercfore,  for  want  of  2l  sufficient  replication 
in  this  behalf,  the  said  J.  W,  as  before  prays  judgment, 
and  that  the  said  J.  B.  may  be  precluded  from  having 
aiid  maintaining  hi$  aforesaid  action  against  him  the 
said  J.  W, 

But  if  the  award  be  partially  set  forth  in  the 
replication,  so  that  the  part  omitted,  being 
cpnneeted  with  the  part  set  forth^  would 
render  the  ivhole  void*  then  the  defendant 
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maqr  Support  his  plea  qf  "  no  award/*  by 
rejoining  that  the  arbitralorSy  &c.  made 
" no  such  award :"  Thus- ~ 
AND  the  said  L  W.  says,  that  the  said  R;  W.  did 
not  make  any  such  award  of  or  concerning  tfie  pre- 
mises - aforesaid  as  the  said  J.  B.  had  above  in  his 
rejdication  alleged;  and  of  this  he  puts  himself  upon 
the  cauntry,  8cc. 


PLEA 

To  an  Action  on  a  Bond  of  Arbitration,  setting 
forth  the  Award,  and  alleging  Performance. 

AND  the  said  J.  W.  by  C.  D.  his  attorney,  comes 
and  defends  the  wrong  and  injur)',  when,  &c.  and 
prays  oyer  of  the  said  writing  obligatory,  and  it  is  read 
to  him,  and  he  also  ptays  oyer  of  the  condition  of  the 
said  writing  obli^toryy  aiid  it  is  read  to  him  in  these 
words^  to  wit:  (here  set  forth  the  condition  verbatim  J 
which  beixlg  read  afnd  heard,  the  said  J.  W.  says  that 
the  said  J.  B,  oiight  not  to  have  br  maintain  his  afore- 
said action  against  him,  because  he  says  that  the  said 
H.  B.  and  H.  F.  in  the  said  condition  of  the  said  writ- 
ing dldigatory  named  as  arbitratorsi  after  the  making  of 
the  said  writing  obligatory^  and  before,  &c.  to  wit>  on, 
Ccc.  at,  8cc.、  took  upon  themselves  the  burthen  of  the 
execution  of  the  said  arbitrament  in  the  said  condition 
mentioned,  and  then  and  there  did  make  and  publisfi 
their  award  in  writing  under  their  hands  and  seals,  of 
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himself  the  burthot  of  the  aaud  award,  and  htviag  faUy 
examined  and  duly  consid^ed  the  premises  submitted 
and  referred  as  jaforesakl,  made  Ws  award  or  unqurage 
in  ivriting,  subscribed  with  his  own  hatid,  in  auomer 
following,  that  is  to  say,  (here  set  forth  the  a^i^svd)  ：  of 
which  said  award  the  said  J.  W.  aftetwwds^  to  wit,  an, 
&c.  at,  -See.  had  notice;  and  the  said  J.  Bw  ia  fict  s«y» 
that  (here  act  fordi  the  breach):  and  this  the  said  J.  B. 
is  ready  to  verify;  wherefore  he  pr^ys  judgment  and 
his  debt  aforesaid;  to  be  adjudged  to  him,  &c: 

If  the  award  tts  set  forth  in  the  replication  be 
-、  exceptionable  in  poiiit  of  law,  or  the  breach 
ttnproperly  assigned,  then  the  defendant  may 
demur:  Tims ~ 
〔 AND  the  said  L  W.  as  to  the  said  plea  of  the  said 
J,  B.  by  him  above  pleaded  in  reply  to  lint  said  pka  of 
the  said  J.  W.  by  him  above  pleaded  in  bar,  says  ihst 
the  said  ptea  so  above  pleaded,  and  the  matters  therein 
contained,  are  not  sufficient  in  law  to  maintain  the  said 
action  of  the  said  J.  B.  against  him  AesaidJ.  W.  to  which 
said  replication^  in  manner  and  form  as  the  same  is 
above  pleaded  and  set  forth,  the  said  J.  W»  is  under  lio 
necessity,  nor  is  he  obliged  by  the  law  of  the  land  to 
answer;  therefore,  for  want  of  a  sufficieht  replication 
in  this  behalf,  the  said  J.  W,  as  before  prays  judgment, 
and  that  the  said  J.  B.  may  be  precluded  firom  having 
aiid  maintaining  his  aforesaid  action  against  him  the 
said  J.  W.  ― 

But  if  the  award  be  partially  set  forth  Id  the 
replication,  so  that  the  part  omitted,  being 
connected  with  the  part  set  forth,  would 
render  the  whde  void,  then  the  defendant 
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nw^  Support  his  plea  of  "  no  award,"  by 
rejoining  that  the  arbitrators,  &c.  made 
" no  such  award  ••"  Thus— 
AND  the  said  L  W.  says,  that  the  said  R.  W.  dfd 
not  make  aoy  such  award  of  or  concerning  t&e  prc- 
im^s  ^  aforesaid  as  the  said  J.  B.  has  above  in  his 
rei^ication  alleged;  and  of  this  he  puts  himself  upon 
the  country,  8cc. 


PLEA 

To  an  Action  on  a  Bond  of  ARBiTiiAxroN,  setting 
forth  the  Award,  and  alleging  PerformaJ/ce. 

AND  the  said  J.  W.  by  C.  t).  his  attorney,  conies 
and  defends  the  wrongs  and  injury,  when,  &c.  and 
prays  oyer  of  the  said  writing  obligatory,  and  it  is  read 
to  him,  and  he  also  ptays  oyer  of  the  condition  of  the 
said  writing  obli^tory,  aiid  it  is  read  to  him  in  these 
words,  to  wit:  (here  set  forth  the  condition  verbatim  J 
which  beiitg  read  aind  heard,  the  said  J.  W.  says  that 
the  said  J.  fi.  oiight  not  to  have  or  maintain  his  afore- 
said action  against  lum,  because  he  says  that  the  said 
H.  B.  and  H.  F，  in  the  said  condition  ofthe  said  writ- 
ing dldigatory  named  as  arbitratorsi  after  the  making  of 
the  said  writing  obligatory;  and  before,  &c.  to  vvit^  on, 
Sec.  at,  8cc.、  took  upon  themselves  the  burthen  of  the 
execution  of  the  said  arbitrament  in  the  said  condition 
mentioned,  and  then  and  there  did  make  and  publisfi 
their  award  in  writing  under  their  hands  and  seals,  of 
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the  first  part,  your  orator  of  the  second  part,  and  tlie 
stod  D.  S.  and  J.  A.  of  the  third  part:  After  recitir^^ 
among  other  things,  to  the  purport  and  effect  herein- 
before set  forth,  and  also  that  in  the  execution  of  the 
aforesaid  powers  and  performance  of  the  said  trusts, 
they  the  said  D.  S-  and  h  A.  had  found  the  said  part* 
nership  concerns  of  the  said  R.  K.  and  yoar  orator  so- 
extensive,  complicated^  and  deranged,  as  to  render  it 
impossible  for  them  the  said  D.  S,  and  J.  A  to  proceed 
to  a  final  arrangement  or  settlement  thereof,  and  that 
the  said  E.  S.  and  J.  A.  had  in  consequence  thereof 
proposed,  and  the  said  R.  K.  and  your  orator  had 
«greed  to  submit  the  further  investigation  and  finid 
arrangement  or  settlement  of  the  said  palHnership  ac- 
counts and  concerns  according  to  the  aforesaid  trusts 
to  J.  H.  of,  Sec,  in  the  county  of,  &c.  uj^lder,  I.  B. 
of,  &c.  in  the  said  county,  getit.  and  J.  D.  of,  Sec.  in 
the  city  of,  kc.  accountant,  in  the  manner  therein  and 
hereinafter  mentioned  ；  and  that  the  said  R.  K.  and 
your  orator  had  also  agreed  to  enter  into  mutual  bonds 
bearihg  even  date  with  the  said  indenture  now  in 
recital,  for  the  due  and  punctual  performance  of  all 
the  covenants,  clauses,  and  agreements  m  the  saiid 
indenture  contained :  IT  IS  by  tiiie  said  indenture  now 
ih  recital  WITNESSED,  that  in  order  to  carry  into 
effect  the  trusts  in  the  said  indenture  of  the  of 

in  the  year  contained,  or  such  of 

them  as  then  remained  unexecuted,  and  were  capable 
of  taking  effect,  it  was  agreed  and  declared  by  all  the 
parties  to  the  indenture  now  in  recital,  and  particulaiiy 
that  the  said  R.  K.  and  your  orator,  by  and  with  the 
privity  and  consent  of  the  said  D.  S.  and  J.  A.  DID, 
for  themselves  severally  and  respectively,  and  for  their 
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several  and  res{iective  heirs^  executors,  and  aibninistp^-' 
tors,  covenant,  promise,  declare,  and  agree  each  with 
the  other  of  them,  his  executors,  and  administrators, 
that  all  and  every  actk^n  and  actions,  cause  and  causes, 
of  action,  suits,  bills,  Ixmfls,  specialties,  covenant^, 
contracts,  accounts,  agreements,  promises,  payments, 
allowance^  reckonings,  monies,  nxatters,  and  things 
whatsoevlr  in  any  way  relating  to  or  concerning  the 
said  partnership,  or  the  Trusts  hereinbefore  men, 
tUmed,  and  all  and  every  doubt  or  doubts,  question  or 
questions,  dispute  and  disputes,  touching  or  in  any 
manner  ooncerning  the  rights,  claims^  demands,  or 
pretences,  matters,  or  things  relating  t^iereto,  of  the 
said  R.  K.  and  your  orator,  or  either,  of  them,  in  or 
about,  the  said  partnership  affairs  or  concerns,  should 
referred  and  submitted  ^to  the  award,  oyder,  final  end, 
and  determination  of  the  said  J.  H. ~ J.  B. ~ and  J.  D. 
or  any  two  of  them,  arbitrators  indifferently  elected, 
chosen,  and  named,  as  well  on  the  part  and  behalf  ,  of 
the  said  JR.  K.  as  on  the  part  and  behalf  of  youf  orator, 
to  arbitrate;  award,  order,  judge,  and  detenriine  as 
aforesaid,  so  as  the  jsame  should  not  interfere  with  the 
.arrangement  or  sj^ttlement  then  already  made  by  the 
said  D.  S«  and  J.  A.  pursuance  of  the  trusts  in  the 
said  kidenture  of  the  day  of  in  the  year 

contaiiQed  ami  hereinbefore  ^  set  forth,  unless 
acme  error  or  mistake  should  appear  therein,  contrary 
to  th<e  true  intent  and  meaning  of  the  said  indenture  of 
copartnership  and  indenture  made  on  the  dissolution  of 
the  wne,  and  so  as  the  said  J.  H, ~> J.  B.  and  J.  P.  or 
any  two  of  them,  should  m^e  their  award  or  deter- 
mination of  and  concemip^  the  preijiises^  in  writing 
under  their  hand9  and  seals,  reajcjy  to  be  de^vered  to 
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th^  said  parties  in  diHerence  requiring  .the  same  on  or 
before  the  day  of  next  ensuing  the  date 

of  the  said  indenture  now  in  recital :  and  it  was  thereby 
also  agreed  by  and  between  all  the  parties  thereto  that 
the  submission  thereby  made  of  the  said  matters  in 
controversy  should  be  made  a  rule  of  his  Majesty's 
Court  of  King's  Bench,  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  as  by  the  said  indenture 
of  submission,  now  in  the  hands  or  possession  of  the 
said  D.  S' —  J.  A.  and  R.  K.  or  of  some  or  one  of  them, 
-or  in  their,  or  some  or  one  of  their,  custody  or  power, 
when  produced  to  this  honourable  court,  will,  among 
other  things,  more  ftilly  and  at  krge  appear.  And 
your  orator  further  sheweth  utito  your  Lordship,  diat 
by  deed  poll,  indorsed  on  the  said  indenture  of  sub- 
mission, bearing  date  the  day  of  in  the 
ytar         and  executed,  as  well  by  the  said  R.  K.  and 
your  orator  as  by  the  said  D.  S.  and  J.  A.  the  time  for 
the  said  arbitrators,  or  any  two  of  them,  making  their 
award  in  the  premises  is  enlarged  to  the           day  oi 
' then  next  ensuing;  and  the  said  'R.  K.  and 
your  orator,  by  their  several  and  respective  bonds  or 
obligations,  each  bearing  date  respectively  the  sakl 
day  of        、  became  bound  the  one  to  the 
6ther  of  them  in  the  penal  sum  of  1000/.  for  the  due 
performance  and  observance  of  all  and  singular  the 
covenants,  conditions,  and  agreements  in  the  said  in- 
denture of  submission  contained :  and  your  orator 
further  sheweth  unto  your  Lordship,  that  although  the 
said  D.  S.  and  J.  A.  had,  by  virtue  of  the  powers  vested 
in  them  by  the  said  indenture  of  the         day  of 
dis[>osed  of  all,  or  the  greater  part^  of  the  estate  and 
effects  of  the  said  R.  K.  and  your  orator,  and  received 
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many  sums  of  money,  to  a  very  large  amount  in  the 
whole,  and  were  subject  to  account  to  the  said  R.  K« 
and  your  orator  for  the  application  thereof;  and 
though  they  are  parties  to  the  said  indenture  of  sub- 
mission, yet  there  is  no  covenant,  cotidition,  proviso, 
or  agreement  therein  on  their  part,  or  on  the  part  of 
either  of  them,  by  which  they  could  be  bound  to  the 
performance  of  the  aw^rd  of  the  said  arbitrators  ；  and 
such  award,  if  made  in  favour  of  yout  orator,  against 
the  said  D.  S.  and  J.  A.  would  have  been  altogether 
ineffectual.  And  your  orator  further  sheweth  unto 
your  Lordship,  that  the  said  arbitrators  met  a  great 
many  times  at  the  house  of  the  said  J.  H.  who  is  the 
nephew  and  successor  in  business  of  the  said  D.  S, 
and  where  the  said  D.  S.  then  resided,  for  the  purpose 
of  examining  the  accounts  of  the  said  partnership  and 
the  execution  of  the  trusts  vested  in  the  said  D.  S.  and 
J.  A*  and  the  said  D.  S.  attended  the  said  arbitrators 
daily,  and  assumed  a  tone  of  authority  over  them,  and 
dictated  the  manner  in  which  the  aconunts  should  be 
taken  and  settled;  but  he  refused  to  be  sworn  to  the 
truth  of  the  disbursements  he  charged  to  the  account 
of  the  said  copartnership,  and  to  produce  vouchers  for 
the  same; ~ nevertheless  the  said  J.  H.  and  J.  D.  made* 
an  aiivtrd,  bearing  date  the  day  of  last, 

by  which  they  ordered  that  your  orator  should  on  the 
day  of  then  next,  pay  to  them  the  , said 

D.  S.  and  J.  A.  the  sum  of  630/.  12^.  6id.  and  should 
also,  on  the  .day  of  then  next,  pay  to 

the  said  R.  K.  the  sum  of  435/.  16^.  3id,  the  «aid  J.  B. 
dissenting  from  the  said  award :  and  your  orator  fur- 
ther sheweth  unto  your  Lordship,  that  in  taking  the 
accounts  between  the  said  R.  K.  and  your  orator,  as 
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partners,  and  the  sidd  R.  K.  and  your  orator  and  the 
said  D.  S.  and  J.  A.  as  trustees  as  aforesaid,  the  said 
J.  H，  and  J,  I>,  charged  to  the  ^coount  of  the  said 
partnership  several  considerable  sums  M^bich  ought  to 
Jiave  been  charged  to  the  private  account  of  the  said 
R.  K.  and  gave  credit  to  the  said  trustees  for  sums 
which  they  had  never  paid,  and  omitted  to  cl^arge 
them  with  very  large  sums  which  they  had  received  on 
account  of  the  said  partnership,  for  which  they  had  not 
given  credit  thereto,  although  objection  was  taken  at 
the  time  on  behalf  of  your  orator  to  •sucb  imprc^r 
charges  and  allowances  respeqtively :  and  in  particular 
your  orator  sheweth  unto  your  Lordship,  that  the  said 
Bi  K.  having,  before  the  commencem^^l:  of  the  said 
partnership^  borrowed  of  one  J.  D.  the  sum  3000/. 
oa  his  own  private  account,  attorned,  as  tenant  to  the 
ssid  J.  D.  of  the  premises  in,  &c.  where  the  sai4 
business  was  carried  on'  givLqg  him  power  to  distrain 
for  the  interest  of  the  said  principal  sum  for  rent  m 
arrear;  and  the  taidD.  S.  and  J.  A.  havmg  charged  in 
iheir  trust  accounts  the  sum  of  109/*  15^*  IQd,  as  paid 
to  the  said  J.  D.  the  said  J.  H.  and  J.  D-  allowed  the 
«ame  as  charged  to  the  partnership  account,  on  pre- 
•  tence  that  the  payment  thereof  was  for  the  benefit  of 
the  said  partnership,  in  preventing  the  partaership 
effects  fropi  being  distrained,  though  it  was  objected 
on  behalf  of  your  orator  that  the  said  payment,  being 
in  discharge  of  a  debt  due  from  the  saidR.  K.  ought  not 
.to  be  allowed  as  a  payment  by  the  said  trustees  on  ac- 
.cquDt  of  the  pfUtnership :  And  your  oratpr  further  sh^w- 
-cth  unto  yourjjordship,  that  though  th(C  partnership  be- 
tween your  orator  and  the  said  R,  was  dissolved  on 
the        d^y  of        in  the  year        and  your  orator 
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was  therefore  not  Ikble  for  the  payment  of  rent  for  the 
premises  on  wbich  the  said  business  was  carried  on, 
your  orator  having  quitted  them  and  left  them  in  the 
occttpation  of  tfie  said  R.  K,  by  mutual  consent,  yet 
the  said  J.  A.  and  J.  D.  allowed  to  the  said  trustees 
the  sum  of  65/-  152^.  6d.  charged  to  the  partnership 
account^  though  paid  for  a  quarter's  rent^for  the  house 
of  the  said  R.  K.  in.  Sec.  up  to  Lady-day  and  the 
sum  of  /•  for  a  quarter's  rent  up  to  the  same  time 
for  the  premises  of  the  said  R.  K.  in,  Sec,  and  the  sum 
of  30/.  0^.  4d.  charged  to  have  been  paid  to  一  P.  on 
the  day  of  and  the  sum  of  23L  I2s. 

charged  as  paid  to  B.  C.  bn  the  day  of 
and  die  sum  of  18/.  10^.  charged  as  paid  to  T.  S.  Esq. 
and  the  sum  of  21/.  10*.  6d.  charged  as  paid  for  rent 
of  stables  belonging  to  the  said  R.  K.  all  whidi  several 
sums  the  said  J.  H.  and  J.  D.  put  to  the  debit  of  the 
said  partnersh^,  in  account  with  the  said  trustees, 
although  it  was  objected  on  behalf  of  your  orator,  as 
the  truth  is,  that  they  were  payments  made  •  on  the 
j>rivate  account  of  the  said  R.  K.  And  your  ontdr 
furtfier  sheweth  unto  your  Lordship,  that  the  said  J.  H. 
and  J.  D.  have  put  to  the  debit  of  the  said  partnership 
account  the  sevei^  sums  of  23A  18^.  charged  by  die 
tn»tees  as  paid  to  one  一  D.  as  the  amount  of  the 
said  R.  K.,s  note  to  him'  for  his  the  said  R.  K.，s  chil- 
dren's education,  the  sum  of  9/.  17^.  6d.  charged  as 
paid  to  one  一  S.  for  saddlery  furnished  for  the  said 
R.  K,  on  his  private  account,  the  sum  of  17/.  1^.  6d. 
charged  as  paid  to  one  —  E.  on  the  private  acceptance 
ef  the  said  R.  K.  and  17/.  4s.  lOd.  charged  as  paid  to 
one  一  S,  a  person  of  whom  your  oratot  has  no  know- 
ledge, and  of  whom  he  never  heard  till  long  after  the 


480  APPENDliC. 

time  when  the  ssud  sum  is  chai^d  to  have  been  paid 
to  him,  and  which  your  orator  alleges,  if  in  fact  paid 
by  the  said  trustees,  must  have  been  paid  by  them  on 
account  of  the  said  R.  K.  only,  and  not  on  account  of 
the  said  partnership.  And  your  orator  further  shewetb 
unto  your  Lordship,  that  the  said  R.  K-  having  certain 
bonds  of  one  一  B.  deposited  the  same  in  the  hands. of 
R.  and  Co.  as  a  security  for  money  to  be  raised  on  the 
acceptances  of  the  said  R.  and  Co.  and  two  bills  of 
excluuige,  accepted  by  them  in  favour  of  your  orator 
and  the  said  R.  K,  for  100/.  and  64/.  18 八 8d.  and  in- 
d<M^ed  by  your  orator  and  the  said  R.  K.  having  been, 
in  consequence  of  being  dishonoured  by  the  said  R.  and 
Co.  paid. by  the  said  trustees,  the  said  J.  H-  and  J.  D. 
have  debited  the  said  partnership  with  the  amount 
thereof  in  account  with  the  said  trustees,  although  they 
have  allowed  the  amount  of  the  said  bonds  in  favour 
of  the  said  R.  K.  against  your  orator,  and  although  it 
was  objected  on  behalf .  of  your  orator  that  such  pay- 
ments pught  therefore  to  have  been  put  to  the  private 
account  of  the  said  R.  K— -And  your  orator  further 
sheweth  unto  your  Lordship,  that  the  said  J,  H.  and 
J-  D.  have  allowed  to  the  said  D.  S.  inhw  trust  account 
with  the  said  partnership  the  sum  of  500 厶 being  the 
amount  of  a  bill  accepted  by  LordO.  or  by  Lord  and 
Lady  O.  which  the  said  D.  S:  pretended  he  had  trans- 
ferred to  one  J.  C.  in  satisfaction  of  some  pretended 
claims  by  the  said  J.  C.  against  tjie  said  partnership, 
whereas  in  truth  the  said  partnership  was  not  at  all  in- 
debted to  the  said  J.  C.-^  and  your  orator  charges,  that 
if  the  said  bill  wasf  in  fact  transferred  to  the  said  J.  C. 
it  was  so  transferred  by  the  said  D.  S,  on  account  of  a 
private  debt  of  the  said  R.  K. 一 And  your  orator  further 
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Acwcth  unto  your  Lorcbh^>,  that  the  said  J.  H.  and 
I.  D.  refused  to  charge  the  said  D.  S.  in  his  trust 
account  with  the  said  partnership,  with  the  sum  of 
1000 厶 the  amount  of  a  bill  accepted  by  the  said  Lord 
。•  or  by  Lord  and  Lady  O.  and  indorsed  by  the  said 
R.  K.  and  your  orator  to  the  said  D.  S.  although  it 
clearly  aj^ared  that  the  said  D.  S.  had  received  the 
said  sum  of  1000/.  in  payment  of  the  said  bill:  And 
your  orator  further  shewetib  unto  your  I^ordship,  that  if 
in  taking  the  said  accounts  due  credit  had  been  given 
to  the  said  partnership,  and  proper  charges  had  been 
made  to  the  debit  of  tiie  said  trustees,  and  no  improper 
charges  had  been  made  to  the  debit  of  the  said  partner- 
ship, your  orator  would  have  appeared  to  be  but  little, 
if  any  thing,  indebted  to  the  said  R.  K.  on  account  of 
the  said  partnership,  and  the  said  trustees,  instead  of 
having  any  demand  against  the  said  partnership,  would 
have  appeared  to  be  considerably  indebted  to  it;  and 
your  orator  is  well  assured  that  if  the  said  J.  H.  and 
J.  D.  had  followed  the  suggestions  of  their  own  minds, 
and  had  not  been  influenced  by  the*  said  D.  S.  ii^  the 
manner  of  making  up  the  said  accounts,  they  would 
not  have  made  an  award  so  much  to  the  prejudice  of 
your  orator  ；  and  your  orator  has  frequently  since  the 
making  of  the  said  award,  by  himself  and  others,  ap- 
plied in  a  friendly  manner  to  the  said  R.  K. ~ D.  S.  and 
J.  A.  and  requested  them  to  come  to  a  fair  and  just 
account  with  your  orator,  and  to  make  to  your  orator 
all  fsur  and  just  allowances,  and  to  pay  to  your  orator 
what,  if  any  thing,  on  the  taking  of  such  account,  shall 
appear  to  be  due  to  him  ；  your  orator  at  the  same  time 
offering  to  pay  to  them,  or  either  of  them,  whatever 

sum  or  sums  should,  if  any  thing«sbould,  appear  to  be 

3U 


due  from  ywBt  Mttttrf  to  th*m  of  either  df  therti  ：  BUT 
NOW  SO  IT  IS,  may  it  pleaae  yovtt  Lw'drfiip,  that 
flie  said      X 一 D*     and  J-  A.  combining  aild  con- 
federating themselves  together,  and  to  and  with  divert 
Other  persons  at  present  unkiioltn  to  your  otator»  whose 
nkmes  when  discovered  yotir  orator  prays  may  be 
inserted  in  this  his  bill  of  complaint,  and  they  made 
•  j^nKles  het-eto,  afid  contriving  hov  to  injute  your  orator 
in  the  premises,  ttot  only  refuse  to  comply  with  such 
i^sonsA>le  request,  but  threateh  to  put  the  said  bond 
in  stiit  against  your  c^tor,  or  t6  commence  aii  action 
or  actions  against  your  orator  on  the  said  award,  or  to 
apply  to  the  coUlt  of  King,s  Bench  for  an  attachment 
against  youi*  orator  for  notiperformaiice  thereof;  some- 
tiines  pfetefidiiig  that  all  fail*  and  just  allowances  have 
b^en  ihade  to  your  orator  by  the  said  J.  H.  and  J.  D. 
in  taking  the  stud  accounts,  and  that  all  proper  charges 
have  been  itiade  against  them  the  said  t).  S.  and  J.  A. 
ihd  that  the  said  partnership  has  been  justly  and 
piDperiy  charged  with  the  said  several  sums  against 
which  your  orator  cotnplaiils,  the  cohtraiy  of  which 
your  orator  charges  to  be  true,  and  that  not  only  the 
said  paitnet-ship  has  beeh  improperly  charged  with 
such  sums,  and  credit  given  to  the  said  trust  account 
against  the  said  partnthship  for  such  sums,  but  that  no 
charge  has  been  made  in  favour  of  the  said  partnership 
against  the  said  trustees  for  many  large  sums  actually 
deceived  and  unaccouhted  for  by  them  ；  and  this  the 
Skid  R.  K,— D.  S.  and  J.  A.  well  know  ta  be  true,  and 
Wffl  sometimes  admit,  but  then  they  pretend  that  the 
said  award  is  conclusive  against  your  orator,  and  that 
yotar  6tatot  is  thereby  barred  in  equity  from  having  the 
«aid  accouttts  opened  and  reinTestigated:  All  which 
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actings,  direatenkigs,  and  pretences  of  Urn  s4d  H«  K* 
D.  S.  and  J.  A.  are  contrary  to  equity  and  good  Qon« 
scienee,  and  tend  to  the  muifest  injury  md  gpprfs^ian 
of  your  orator  in  th£  premises:  In  tander  oonsid^miQii 
whereof,  and  for  as  much  as  your  orator  pannpt  be  re， 
Ikved  in  the  premises  but  by  the  aid  and  99^i9tanpe  of 
a  court  of  equity^  where  matters  of  this  nature  ure  pro- 
perly cognizaUe  andirelievable:  AND  to  the  END 
that  the  said  R.  K.— D.  S.  and  J.  A.  and  the  rest  of  tb(e 
confederates  when  discovered,  may,  upon  ^eir  eeverU 
and  respective  corporal  paths,  full,  true,  and  perfect 
answer  make  to  all  and  singular  the  jH-mise^,  to  the 
best  and  utmost  of  their  respective  knowledge,  in- 
formation, remembrance,  and  belief,  and  that  as  fully 
and  particularly  %s  if  the  same  were  here  again  repeat- 
ed, and  they  particularly  interrog^ited  thereto;  and 
more  especially  that  the  said  R.  K.~D.  S.  and  J.  A. 
may  in  manner  aforesaid  answer  and  set  forth.  Whe- 
ther such  indenture  of  partnership,  bearing  such  date, 
and  to  such  purport  and  effect  as  hereinbefore  in  that 
behalf  is  set  forth,  or  of  some  other  and  what  date, 
and  to  some  other  and  what  similar  purport  and  effect, 
was  not  executed  by  the  said  R.  K-  and  your  orator; 
and  whether  your  orator  and  the  said  R,  K,  did  not 
for  some  and  wh^t  time  after  the  execution  pf  the  said 
indenture,  cany  on  the  sidd  business  of  upholsterers 
and  papermen  in  copartnership  ；  and  whether  in  the 
course  of  canning  cm  the  said  business  they  did  mt 
purchase  or  tdce  leases  of  the  several  houses  bemn- 
before  in  that  behalf  mentioned,  or  of  some  other  and 
lyluLt  houses  ；  and  whether  the  leases  of  the  four  houses 
last  hereinbefore  in  that  behalf  mentioned  dfid  not  he* 
lone  exsitt^cfaF  t(Mbe  mid  R.  K,  imd  whether  the 
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said  R.  K.  did  not  furnish  with  household  goodaand 
furniture,  as  well  all  the  said  first  mentioned  as  the  9aaA 
four  last  mentioned  houses,  and  let  them  out  so  fur- 
nished at  considerably  advanced  rents,  or  how  odier- 
wise;  and  whether  the  said  R.  K.  and  your  orator  did 
not  also,  as  partners,  furnish  for  and  on  account  of 
sundry  persons  several  houses  in  London,  Dublin,  and 
elsewhere  ；  and  whether  in  the  course  of  their  dealings, 
in  such  their  joint  trade,  divers  persons  in  England  and 
Ireland  did  not  become  indebted  to  diem  in  several 
considerable  sums  of  money  ；  and  whether  they  did  not 
also  themselves  become  indebted  to  divers  persons  in 
several  sums  of  money  ；  and  whether  they  did  not  for 
some  of  such  sums  give  their  notes  and  acceptances  ； 
and  whether  disputes  and  differences  did  not  arise  be- 
tween the  said  R-  R.  and  your  orator  ；  and  whether 
they  did  not,  some  time  at  or  about  the  time  herein- 
before in  that  behalf  mentioned,  or  at  some  other  and 
what  time,  agree  to  dissolve  the  said  copartnership  ； 
and  whether  they  did  not  enter  into  mutual  bcmds  to 
each  other  to  submit  all  matters  in  difference  between 
them,  relative  to  the  concerns  of  their  said  copartner- 
ship, to  the  judgment  and  determination  of  Uie  said 
D.  S.  and  J.  A.  and  whether  such  indenture  of  three 
parts,  bearing  such  date,  and  to  such  purport  and  effect 
as  hereinbefore  in  that  behalf  set  forth,  or  of  some 
other  and  what  date,  and  to  some  other  and  what 
similar  purport  and  effect,  was  not  executed  by  the 
said  R.  K.  your  orator,  and  the  said  D,  S.  and  J.  A. 
and  whether  the' said  copartnership  between  the  said 
R-  K.  and  yout  orator  was  not  thereby  dissolved  ；  and 
whether  all  the  copartnership  estate  and  effects  of  the 
said  R.  K.  and  your  orator  were  not  thereby  conveyed 
to  the  said  D.  S.  and  J.  A.  on  the  trusts  hereinbefore 
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in  that  behalf  set  forth,  or  on  some  other  and  what 
trusts;  and  whether  the  said  D.  S'  and  J.  A.  did  not, 
soon  after  the  execution  of  the  said  indenture,  iti  pur- 
suance and  by  virtue  ot  the  powers  and  authorities 
thereby  t^reated  and  vested  in  them,  proceed  in  the 
examination  erf  the  said  partnership  concerns;  and 
whether  they  did  not  dbpose  of  all  or  the  greater  part, 
or  some  considerable  part,  and  to  what  amount,  of  the 
estate  and  effects  of  the  said  R.  K,  and  your  orator, 
and  whether  they  did  not  receive  many  or  several  sums 
o£  money  to  a  very  large  or  to  some  considerable  and 
what  amount  in  the  whole,  for  the  application  of  which 
they  were  liable  to  account  to  the  said  R.  K.  and  your 
orator  ；  and  whether  they  did  not  afterwards  decline 
proceeding  to  a  final  settlement  of  the  sakl  partnership 
concerns,  and  a  complete  execution  of  the  said  trusts; 
and  whether  they  did  not  propose  to  the  said  R.  K.  and 
your  orator  to  refer  the  further  investigation  of  the  said 
concerns,  and  execution  of  the  said  trusts,  to  other 
persons;  and  whether  the  said  R.  K.  and  your  orator 
did  not  consent  to  such  proposal,  or  how  otherwise  ; 
and  whether  in  consequence  of  such  proposal  and  agree- 
ment, or  how  otherwise,  such  indenture  of  refeifence, 
bearing  such  date,  and  to  such  purport  and  effect  as 
hereinbefore  in  that  beh^f  set  forth,  or  of  some  other 
and  what  date,  and  to  some  other  and  what  purport 
and  effect,  was  not  executed  by  the  said  R.  K.  your 
orator,  and  the  said  D.  S.  and  J.  A.  and  whether  the 
day  limited  therein  for  the  arbitrators  making  their 
award  in  the  premises  was  not  enlarged  to  the  said 
day  of  in  the  said  year  by 

Hidorsement  on  the  said  indenture;  and  whether  the 
said  R.  K.  and  your  orator  did  not  execute  to  each 
other  such  bonds,  bearing  such  date,  and  subject  to 


or  some  other  and  what  bonci»  of  some  other  and  what 
date,  an4  subject  to  some  other  and  wjiat  similar  con- 
ditions ； and  whether  there  be  any  covtnmU  copdition, 
proviso,  or  agreement  in  the  said  indenture  of  refereace' 
or  submission,  on  the  part  of  the  said  D.  S.  and  J.  A. 
or  of  either  of  them,  by  which  they,  or  either  of  them, 


arbitrators  ；  and  whether,  if  such  award  had  been 
nu4e  in  favour  of  your  orator  against  the  said  D.  S. 
^nd  J.  A.  or  either  of  them,  it  would  not  have  been 
9jtogether  ineffectual,  or  whether  it  could  have  been 
efiforced  against  them,  or  either  of  them  ；  and  whether 
the  said  arbitrators  did  not  meet  a  great  many  times  at 
the  house  df  the  said  J.  H.  for  the  purpose  of  examkung 
the  said  accounts  of  the  said  copartnership,  and  the 
execution  of  the  trusts  vested  in  the  said  D.  S.  and  J.  A. 
and  whether  the  said  D.  S,  did  not  attend  the  said 
- arbitrators  daily  or  almost  every  day;  md  whether  he 
did  not  dictate  to  them  the  manner  in  which  the  said 
accounts  should  be  taken;  and  whether  he  did  not 
refuse  to  be  sworn  to  the  truth  of  the  disbursements 
charged  by  him  to  have  been  made  on  account  of  the 
科 id  copartnership,  and  to  produce  vouchers  for  the 
aame,  or  for  some  of  them,  %nd  to  what  amount?  and 
whether  the  said  JL  H.  and  J.  D.  did  not,  notwithstand- 
ing, make  such  award  as  hereinbefore  in  that  beludf 
set  forth,  or  some  other  and  what  award;  and  whedier 
the  said  J.  B.  did  not  refuse  to  execute  such  award; 
and  Whether  the  said  J.  H.  and  L  D.  would  have  made 
such  award  against  your  orator  if  they  had  followed  the 
suggestions  of  their  own  minds,  and  had  not  been  in- 
fiuenced  bj  the  said  D.  S.  in  the  manner  of  making  up 


die  said  accounts;  and  iKii^^r  die  sakl  J'  H、  and  J.  B. 
in  taking  the  said  accounts  between  the  said  R.  K.  and 
youf  orator,  as  partners,  and  between  the  said  D.  S. 
and  J.  A.  uB  trusteds  as  aforesaid,  did  not  charge  to  the 
account  of  the  said  partnership  several  considerable 
sums,  and  to  what  amount  in  die  whole,  wluch  ought 
to  have  been  charged  to  the  private  account  of  the 
said  R.  K.  and  that  they  may  set  forth  the  particulars 
of  all  such  sums;  and  whether  they  did  ndt  give  credit 
to  the  said  D.  S.  and  J.  A.  or  to  one  and  which  of 
them,  and  to  what  amount,  for  sums  which  they  had 
never  paid;  and  whether  they  did  not  omit  to  charge 
them,  or  one  and  which  of  them,  with  several  large 
sums,  or  to  some  and  what  amount,  which  they  or  one 
of  tbem  had  received  on  account  of  the  said  copartner- 
ship, for  which  they  or  one  of  them  had  given  no 
credit  to  the  said  copartnership,  and  that  they  may  set  • 
forth  an  account  of  all  such  sums  ';  and  whether  they 
did  not  in  particular  make  such  improper  charges  and 
allowances  as  hereinbef(»ie  in  that  behsdf  set  forth,  and 
more  particularly  whether  they  v  did  not  allow  ta  the 
said  D.  S.  the  said  several  sums  of  500/.  and  1000/. 
hereinbefore  charged  to  have  been  received  by  Htm  in 
manner  hereinbefore  in  that  behalf  set  forth;  and 
whether  the  said  bUi  of  5001.  was  not  paid  to  the  said 
J.  C.  if  at  all  paid  to  him,  on  account  of  some  private 
debt  of  the  said  R.  K.  and  not  on  account  of  any  debt 
due  to  him  from  the  partnerslup  of  the  said  R.  K- 
and  your  orator;  and  whether  the  said  two  sums  of 
500/,  and  1000/.  ought  not  to  hire  been  charged  to  the 
debit  of  the  said  D.  S.  in  his  account  with  the 
said  copartnership,  or  if  nioty  for  what  reason;  and 
whether  your  orator  hath  not  since  the  making  of  the 
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said  award  appHed  to  die  said  R.  K. ~ D.  S.  and 
J.  A.  and  requested  them  to  come  to  a  feir  and 
just  account  widi  your  orator,  and  to  make  to  your 
orator  all  fiur  and  just  allowances,  and  whether  they 
have  not  refused  so  to  do;  and  wheAcr  th^  do 
not  pretend  that  the  S9xd  aivard  is  conclusive  against 
your  orator,  ^nd  that  your  orator  is  thereby  barred  in 
exility  from  having  the  said  accounts  opened  and  re- 
investigated? And  that  the  said  award  may  be  set  aside 
by  a  decree  of  thia  honourable  court,  and  that  the  said 
R.  K. D.  S.  and  J.  A.  may  be  decreed  to  come  to  a 
fidr  and  just  apcount  with  your  orator,  and  that  in 


made  to  your  oratoor;  and  that  the  said  partnership 
may  not  be  debited  whh  sums  paid  by  the  said  D:  S. 
and  J.  A.  or  either  of  them,  on  the  private  account  of 
the  said  R.  K.  or  that  the  said  R.  K.  may  be  charged 
as  indebted  to  the  said  partnership  for  so  much;  and 
that  the  said  D.  S.  and  J.  A.  may  be  charged  with  all 
such  sums  as  they  have  respectively  received  of  and 
from  the  said  partnership  effects;  and  that  the  said 
R.  K. ― D.  S.  and  J.  A.  may  be  decreed  respectively  to 
pay  %  your,  orator  such  several  sums  as  on  taking  th^ 
said  account  may  appear  to  be  due  to  him  from  each 
<rf  them  op  account  of  the  said  copartnership  and  trusts 
respectively  ；  and  that,  in  the  mean  time,  the  said  R,  K. 
D,  S.  and  J.  A.  may  respectively  be  restrained  by  the 
order  or  injunction  of.  this  honourable  court  from  all 
proceedings  at  law  or  otherwise  for  the  recovery  of  ihe 
money  so  awarded  t6  them  respectively,  or  in  anv 
manner  against  your  orator,  touching  the  premises 
aforesaid,  or  any  of  them;  and  that  your  orator  may 
have  such  other  and  further  relief  in  the  premises  as 


APPENDIX, .  489 

shall  be  conformable  to  equity  and  good  ccmsdence, 
and  to  your  Lordship  shall  seem  meet  May  it  please 
your  Lordship,  thfe  premises  considered,  to  grant  unto 
your  orator  not  only  his  Majesty's  most  gtacious  writ 
of  injunction,  to  be  diirected  to  the  said  R，  K.— D, 
and  J.  A.  to  restrain  them  and  each  of  them  from  pro- 
ceeding at  law  against  your  orator  to  enforce  the  per- 
formaiice  of  the  said  awards  bu  t  also  his  Majesty's  most 
gracious  writ  or  writs  of  subpoena, 
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BILL 

To  itt  ande  An  Awaud  Jbr  OmcealtMni  #  9$mtmi 
Circumstances  by  the  DefbHtDakt. 

To  the  Right  Honourable  Wfflkm  Fitt, 
、  Chancellor  mA  Under  Treasurer  of  h» 

Majesty^s  Court  of  Exchequer,  at  West- 
minster, the  Right  Honourable  Sir  Ar- 
chibald Macdonatd,  Knight,  Lord  Chief 
Baron  of  the  same  Court,  and  the  rest 
of  the  Barons  there. 

HuKBLY  complaining',  sheweth  unto  yoiir  honours, 
your  orator  T.  G.  of,  &c.  that  J.  M,  late  of,  &c.  in  the 
county  of,  &c.  Esq.  deceased,  being  seised  and  possessed 
of  a  considerable  real  and  personal  estate,  duly  made 
and  published  his  last  will  and  testament  in  writing, 
executed  and  attested  as  is  by  law  required  for  the 
passing  and  charging  of  real  estates  by  will,  whereby 
he  gave  and  bequeathed  divers  legacies  to  various  per- 
sons, and  particularly  the  sum  of  .1000/.  and  twenty 
guineas  to  your  orator,  payable  out  of  the  rents  and 
profits  of  his  real  estates;  and  he  directed,  that,  in  case 
his  personal  estate  should  be  inslufficient  to  pay  hift 
funeral  expences  and  debts,  the  trustees  in  his  will 
named  should,  by  and  out  of  the  rents  and  profits,  or 
by  sale  or  mortgage  of  his  real  estate,  situate  in,  &c. 
raise  money  sufficient  to  make  up  such  deficiency  ；  and 
after  devising  some  parts  oiF  his  real  estates  by  express 


vmhty  he  gave  and  devised  aU  othei*  his  meawajjts- 
Ittkds,  tenements, ,  heredltainents,  and  re^  ettate* 
wiiatsoever  and  whereaoever  imto  the  same  tm^lees, 
upon  trust  that  tfcey  should^  in  the  first  place,  out  <^ 
the  rents  aad  proBto  therec^,  pay  and  dbchm^  cettam 
legacies  ia  the  said  yriU  meBtianed;  and  from  and  im- 
mediately «ftor  payment  of  such  legacies  he  directed 
that  the  saod  trustees  should  Ime,  receive,  and  take  the 
pentfi,  issues,  and  profits  thereof  during  the  natural  li£B 
of  his  uncle  Pi  M-  and  from  and  after  the  death  of  the 
said  ?•  M.  and  payment  of  such  legacies,  he  Erected 
his  said  trustees  to  convey  and  assure  all  the  said  mes^ 
suaf^e^,  lands,  Heredhamentd,  and  real  estates  unto  tbd 
first  and  other  sons  and  daughters  of  the  said  P.  M« 
and  in  default  of  such  issue  to  J.  G.  one  of  the  de- 
fendants hereinafter  named;  and  his  assigns,  fer  and 
during  the  term  of  his  natural  life,  then  to  trustees  to 
preserve  contingent  remainders^  remainder  to  the  first 
and  eyery  other  son  of  the  body  of  the  said  J.  G»in  tafl 
male,  and  in  default  of  such  issue  then  to  and  to  the  use 
of  your  omtor  and  his  heirs  ；  and  he  appointed  the 
several  persons  named  in  his  will  as  trustees  also  lu9  ex- 
ecutors : And  your  orator  sheweth  unto  your  honoursi 
that  the  said  J.  f^.  after  the  date  and  execution  of  hia 
said  will,  made  a  mortgage  in  fee  of  certain  prtmises 
in  and  by  his  said  will  devised,  called  therein*  his  ma- 
nor, messuages,  lands,  tenements,  and  hereditaments, 
in,  &c.  for  securing  the  sum  of  4000A  and  afterwards 
intermarried  with  A.  B.  having  previous  to  and  in  con- 
sideration of  such  his  intended  marrk^e  ctmveyed  the 
said  manor,  messuages,  lands,  tenements,  and  heredi- 
taments in,  Sec.  aforesaid,  to  certain  trustees,  in  thM 
to  and' for  the  use  of  him  the  said  J.  M*  for  life,  andal* 
ter  his  decease  to  the  use,  intent,  and  purpose  that  his 
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Said  intended  wtfe,  in  cswe  she  shoald  survive  him, 
shoiild  yearly,  during  her  life,  have,  receive,  and  Xskt 
out  of  the  aaid  manor,  messuages,  and  prembes  in,  &c. 
af(»^said,  one  clear  annuity  or  yearly  rent  of  300/.  for 
her  jointure,  and  in  lieu  stfid  bar  of  dower,  and  subject 
thereto  to  and  for  such  uses  as  he  should,  by  any  act  or 
deed,  or  by  his  last  will  and  testament,  in  writmg,  di- 
rect,  limit,  and  appoint,  and  in  default  of  such  apppinU 
ment  to  the  use  of  him  the  said  J.  M.  his  heirs  and  as- 
signs for  ever :  And  your  orator  further  sheweth,  that 
the  said  J.  M.  departed  this  life  without  issue,  and 
l¥ithout  revoking  or  altering  his  sakl  last  will  and  tes- 
tament, save  only  so  far  as  the  same  related  to  the  said 
numor,  messuages,  lands,  and  tenements  in,  &c.  afore- 
said, leaving  the  said  J.  G.  his  heir  at  law  ；  and  the  said 
several  persons,  in  his  said  will  named  the  trustees  and 
executors  thereof,  renounced  the  probate  of  the  said 
will  and  declined  to  act  in  the  trusts  thereof  ；  and  the 
said  J  •  G.  thereupon  possessed  himself  of  the  personal 
estate  and  effects  of  the  said  J.  M»  and  entered  iiito 
the  possession  and  receipt  of  the  rents  and  profits  of 
the  real  estates  devised  by  the  said  testator  for  the  pur- 
poses in  his  said  will  mentioned  ；  and  the  said  J.  G. 
hath  since  procured  administration  of  the  goods  and 
chattels  of  the  said  J.  M.  with  his  said  will  annexed,  to 
be  graated  to  him  by  the  proper  ecclesiastical  court : 
And  your  orator  further  sheweth,  that  by  inden* 
tures  of  lease  and  release  of  the  and  days 
of  in  the  year  the  release  being  made  by  the 
surviving  trustees  and  executors  named  in  the  said  will 
of  the  said  J.  M.  of  the  first  part,  the  said  J.  G.  and  your 
orator,  T.  G.  and  other  legatees,  of  the  second  part; 
G.  J •  father  of  M»  J.  an  infant  legatee,  of  the  third  part  ； 


C.  F.  of  the  ftwrdi  part;  and  IL  G.  fiidier.  yoiir 
orator,  of  the  fifth  psurt;  they  die  said  surviving  trustees 
and  l^tees^  far  the  considerations  therein  mentioned, 
dkt,  at  the  request  and  by  tjbe .  direction  of  the  said 
J.  G,  and  also  the  said  J.  G.  did  suasiga  and  transfer  unto 
the  said  C  F.  his  eacecutors,  adaikiklratm^s,  and  assigns, 
all  9fd  singular  the  said  several  kgacks  bequeathed  in 
and  by  the  said  will  of  the  said  J.  M.  to  hold  the  same 
in  trust  for  the  said  J.  G.  to  the  intent  that  the  said 
legacies  mig^t  be  paid  to  tke  said  J,  G.  lus  executors; 
administrators,  and  assigns,  from  md  out  of-  the  said 
trust  estates  remaining  chstfgeable  with  the  payment 
thtt^eof,  at  such  times  and.in  sudh  manner  as  in  the 
said  wiU  is  for  that  purpose  mentioned  ；  and  die  sur- 
viving trustees  did  also,  for  the  con^derations  aftxresaid, 
at  the  request  of  Ae  said  i.  G.  aiid  of  your  orator, 
release  imd  convey  unto  the  said  R.  G.  his  heirs  and 
assigns,  all  and  singular  the  messuages,  lands,  tenements, 
and  hereditaments,  which  in  and  by  the  said  wiU  were 
devised  to  the  trustees  therein  named,  save  and  except 
the  premises  in,  &c.  to  hold  the  same  in  trust  for  such 
person  and  persons,  and  for  such  estate  and  estates,  and 
under  and  subject  to  the  like  uses,  trusts,  charges,  and 
other  incumbrances,  as  were  declared  concerning  the 
same  in  and  by  the  said  will  of  the  said  J;  M.  or  such 
of  them  as  were  then  existing  and  capable  of  taking 
effect;  but  the  said  1021/.  in  the  said  indenture  df 
release  mentioned  to  have  been  paid  to  your  orator, 
was  not  in  truth  paid  to  your  orator,  or  any  part 
thereof  ；  and  the  said  J.  G.  afterwards  representing 
himself  to  be  seised  in  fee  of  a  certain  messuage  or 
dwelling-house  situate  in,  Sec.  in  thfe  town  of,  &c. 
proposed  to  convey  and  assure  the  same  unto  your 
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orator  and  hto.  hejrs^  in  Ueu  and  in  safisfiitlidn  of  tbtf 
vid  sum  of  1Q21/*  and  joor  oadm  having;  agreed  %o 
such  propasBlj  be  tfa^e  wd  G.  by  mdentiii»  of  leas 
and  nh»aCf  bearing  dale  the  mni  days  cf 
in  ihc  yctr  did  conref  sidaasuxie  t6 

yottf  orator  and  his  heini  the  said  messuage  or  tCMniaat 
in,  &c«  in  lieu  and  in  aads&cfkn  of  the  said  sMi  dC 
1021/.  though  he  faad  but  a  Hfe  inteseat  therein,  with 
remainder  tp  his  issue  mate,  femainder  to  yoar  orator 
in  fee:  And  .your  orator  further  shewetfa  unto  yauf 
honours^  tbat  R.  G.  fatfaer  of  ^  said  J.O.  and  of  your 
orator,  did,  by  certaki  indentures  of  lease  and  rrlease, 
make  chargtabk  cemin  leal  estates  of  him  the  sidd 
R-  G.  aitiUKle  atv  &c-  in  the  county  of,  Kcc*  wMi  the 
pajment  of  one  annuity  or  dear  yearly  rent  cfaeo^  of 
200/.  to  A.  his  wife,  mother  of  your  ocator,  for  the 
term  of  her  natucai  fife,  by  way  of  jointure^  md  in 
tieu  and  in  satiafacticHi  of  dower;  and  the  said  R.  O. 
afterwards,  and  long  after  his  imennaiTiage  wiA  tfat 
said  A.  his  wife,  duly  made  and  public^ed  his  last  wfl 
and  testament  in  writing  executed  as  the  law  Pequirtu 
for  the  passing  and  charging  of  real  estates,  whereby 
he  charged  his  said  estates  at,  8cc.  with  the  payment  of 
one  annuity  or  yearly  rent  of  300/.  to  the  said  A.  hts 
wife  for  her  life  if  she  continued  a  widow,  and  after 
h«r  decease  or  marriage,  he  did  by  his  said  will,  or  by  a 
testamentary  writing  to  be  added  thereto,  give  and  de- 
vise  his  estates  at,  &c.  to  your  water  and  his  heirs,  and 
appointed  his  said  wife  A.  and  the  said  J.  G.  hb  eldest 
son,  his  executors,  and  departed  this  life  without  re- 
voking or  altering  his  said  will,  leaving  the  said  J.  G. 
hi,  eldest  son,  his  heir  at  law  surviving  him,  and  the 
said  J.  G.  alone  proved  the  will  of  the  said  R.  G.  in  die 
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fMTopcr  ecclMkstical  cemt,  and  possessed  htmsdf  of  all 
and  eingttlar  his  personal  estate,  dnd^dto  entered  upon 
fdl  hb  real  estates  ；  and  the  said  A.  the  widow  of  the> 
said  R.  G.  in  or  about  the  yew  intermairied 
IviA  R,  H.  whereby  the  provision  made  for  her  by  the 
will  of  the  said  R  G,  ceased  and  determined,  and  she 
from  that  trnie  became  entitled  only  to  the  ammity  of 
aooi  per  aim.  chargeable  on  the  said  espies  at,  Ece. 
and  your  orator  beaone  aiso  from  that  time  entitled  to 
the  said  estatea  at,  &c.  subject  to  the  prq^iortkm  of  the 
said  annuity  of 200/.  which  those  estates  ought  to  sus- 
tua;  And  your  orator  further  shewctfa  unto  your 
hmu>urs,  diatby  indentores  of  tease  and  release,  bearing 
dotc^  the  '  and  days  of  in  the  year  the 
release  bdmg  made  between  the  said  J.  G.  dF  the  firat 
put,  C.  F.  and  J.  T.  of  the  second  part,  and  G.  C.  W. 
and  several  other  persons  therein  named^  beiog  cmiUlKirs 
of  the  said  J.  G.  and  also  of  the  said  J.  M-  and  of  It 
G*  or  of  some  or  one  of  of  the  third  part  ；  he 
tide  said  J.  released  and  conveyed  to  the  said  C.  F, 
mnd  i«  T.  all  and  every  his  messuages,  lands,  and  tene* 
laents  m  reversion,  remainder,  or  expectancy,  and  abo 
aU  hb  personal  estate,  m  thist  for  the  payment  of  the 
4ebt$  of  the  6^d  J.  G.  in  such  manner  as  thereby  di- 
rected: And  your  orator  further  sheweth,  that  aevfirai 
disputes  and  differences  having  arisen  between  the  said 
】•  G4  and  C.  F.  and  J.  T.  as  his  trustees,  and  your 
curator,  respecting  the  real  and  personal  estates  of  the 
said  L  M-  and  the  application  thereof  by  the  said  J.  G. 
aod  alsQ  the  effect  and  construction  of  the  will  of  the 
aaid  R.  G.  and  of  the  several  codicils  or  testamentary 
papers  found  therewith,  and  the  proportions  in  which 
the  said  three  estates  at,  &c.  were  and  are  liabl^  to 
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contribute  towards  the  payment  of  the  said  anniuty  or 
yearly  rent  charge  of  200/.  to  the  said  A.  H.  the  widow 
of  the  said  R.  G.  three  several  bills  ware  filed  in  this 
honourable  court  between  the  said  parties  with  respect 
thereto;  and  it  was  upoa  the  motion  of  the  counsel  of 
the  said  C.  F. ~ J.  T.  and  i.  G.  and  by  the  ccmsent  of 
your  <»rator,  ordered  by  this  honourable  court,  as 
well  the  several  matters  in  dispute  betweci^  the  parties 
in  the  said  causes  as  all  other  matters  in  dispute,  claims, 
and  demands,  depetiding  or  being  between  tbe  said 
J.  G.  and  your  orator,  T.  G.  or  the  said  J.  G.  andJ.  T, 
as  the  trustee  of  his  estate  and  effects,  and  your  orator 
T.  G.  in  any  manner  or  wise  should  be  r  and  the  same 
were  thereby  referred  to  8.  C.  C.  Esq.  to  arbitrate, 
award,  and  determine  the  same:  and  it  was  further 
' ordered,  that  well  the  said  parties  as  all  such  person 
or  persons  whose  evidence  might  be  thought  necessary 


to  be  adduced  or  given  to  him,  should  be  examined 
upon  interrogatories^  or  upon  oath,  in  such  manner, 
and  by  and  before  such  person  or  persons  «s  he  should 
direct  ；  and  that  aU  deeds,  books,  and  papers  in  the 
custody  or  power  of  my  of  the  parties,  relatii^  to  the 
matters  in  question,  should  be  by  them  produced  be- 
fore him;  and  the  said  S.  C.  C.  took  apon  himself  the 
said  arbitration,  and  he  made  his  award  in  manner  and 
form,  and  in  the  words  and  figures  following,  that  is  to 
say : 一 First,  I  find  and  declare,  that  the  amount  of  the 
personal  estalc  and  effects  of  the  said  J,  M«  possessed 
or  received  by  the  said  L  G.  did  not  exceed  in  the 
whole  the  sum  of  2800/. ^ and  I  find  and  declare,  that 
the  funeral  expences  and  debts  of  the  said  J.  M,  which 
were  paid  and  satisfied  by  the  said  J.  G.  or  the  said  R. 
G.  on  his  account,  or  the  said  C.  F.  and  J.  T.  as  his 
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trustees,  (including  the  sum  of  4000/.  secuFed4>y  mort- 
gage of  the  Little  Bolton  Estate  as  aforesaid,  amounted 
together  to  the  principal  sum  of  8555/.  together  with 
an  arrear  of  interest  thefeon,  the  particulars  of  which 
payments  I  have  set  forth  in  the  schedule  annexed  to 
this  my  award;  and  I  find  that  the  annual  rents  of  the 
messuages,  lands,  tenements,  and  hereditaments  in 
Great  Bolton,  not  specifically  devised  by  the  said  J,  M. 
out  of  which  he  the  said  J.  M.  directed  his  said  trustees 
to  raise  and  make  good  the  deficiency  of  his  personal 
estate,  to  pay  and  satisfy  his  funeral  expences  and 
debts,  did  not  exceed  the  sum  of  126/.  And  that  the 
tvhole  inheritance  of  the  said  premises  in  Great  Bolton 
were  not  at  the  time  of  the  death  of  the  said  J，  M. 
worth  to  be  sold,  sufficient  to  make  good  such  de- 
ficiency of  the  personal  estate :  And  I  do  therefore 
declare  and  award,  that  the  said  J.  G.  and  the  said 
J.  T.  as  his  trustees,  (the  said  C.  F.  having  departed 
this  life),  by  the  means  aforesaid,  and  as  standing  in 
the  place  of  such  creditors  of  the  said  J,  M.  and  by 
virtue  of  the  said  indentures  of  the  and 
days  of  became  and  now  are  absolutely  intided 

to  the  whole  beneficial  interest  in  the  said  Great  Bolton 
Estate  ；  and  I  fUrther  deolare  and  award,  that  the 
devise  in  the  will  of  the  ssud  J.  M.  of  the  manor  or 
lordship  of  Little  Bolton,  and  the  advowson  and  right 
of  presentatiqn  to  Little  Bolton  Chapel  and  all  his 
the  testator's  messuages,  lands,  tenements,  tithes,  and 
hereditaments  in  Little  Bolton  aforesaid,  was  revoked 
by  the  said  indenture  of  settlement  of  the  and 
days  of  hereinbefore  set  forth :  *  And  I 

1  Vid.  the  plea^  post. 
3  Y 
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BILL 

To  kti  nnde  An  Award  Jbr  Omce^Umm  Mfintmi 
Circumstances  by  lA^  DepbIjdaKt. 

To  the  Right  Honourable  Wfflkm  Pitt, 
、  Chancellor  and  Under  Treasurer  erf  hu 

Majesty's  Court  of  Exchequer,  at  West- 
minster, the  Right  Honourable  Sir  Ar- 
chibald Macdonald,  Knight,  Lord  Chief 
Baron  of  the  same  Court,  and  the  rest 
of  the  Barons  there. 

HuKBLY  complaining',  sheweth  unto  your  honours, 
your  orator  T.  G.  of,  &c.  that  J.  M.  late  of,  &c.  in  the 
county  of,  &c.  Esq.  deceased,  being  seised  and  possessed 
of  a  considerable  real  and  personal  estate,  duly  made 
and  published  his  last  will  and  testament  in  writing, 
executed  and  attested  as  is  by  law  required  for  the 
passing  and  charging  of  real  estates  by  will,  whereby 
he  gave  and  bequeathed  divers  legacies  to  various  per- 
sons, and  particularly  the  sum  of  .1000/-  and  twenty 
guineas  to  your  orator,  payable  out  of  the  rents  and 
profits  of  his  real  estates;  and  he  directed,  that,  in  case 
his  personal  estate  should  be  insiufficient  to  pay  his 
funeral  expences  and  debts,  the  trustees  in  his  will 
named  should,  by  and  out  of  the  rents  and  profits,  or 
by  sale  or  mortgage  of  his  real  estate,  situate  in,  &c. 
raise  money  sufficient  to  make  up  such  deficiency;  and 
after  devising  some  parts  oif  his  real  estates  by  express 


omne,  he  gave  and  cte vised  aU  other  hiis  tmmB^i 
kibds,  tenements,  hereditametits,  and  ret^  eitut^ 
whatsoever  ainl  wheresoever  unto  the  same  truttoea, 
upott  trust  that  they  sbpulidi^  in  the  first  place,  out  ^ 
the  rents  aad  profits  thererf,  pay  and  dischaFge  cettam 
tcie»  in  the  said  ，iU  mentioned  ；  and  from  md  im- 
liatcly  after  payment  of  such  legacies  he  directed 
that  the  said  trastees  should  have,  receive,  and  take  the 
FenU,  issues,  and  profits  thereof  during  the  natural  li£s 
of  his  uncle  M.  and  from  and  after  the  death  of  the 
said  P.  M.  and  payment  of  such  legacies,  he  directed 
his  said  trustees  to  convey  and  assfure  all  the  said  mes^ 
suageis,  lancb,  hereditaments,  and  real  estates  unto  ttid 
first  and  other  sons  and  daughters  of  the  said  P.  M« 
and  in  default  of  such  issue  to  J.  G.  one  of  the  de*< 
fendants  hereinafter  named;  and  his  assigns,  for  and 
during  tht  term  of  his  natural  life,  then  to  trustees  to 
preserve  contingent  remainders,  remainder  to  the  first 
and  every  other  son  of  the  body  of  the  said  J,  G.  in  tail 
male,  and  in  default  of  such  issue  then  to  and  ta  the  use 
of  your  orator  and  his  heirs  ；  and  he  appointed  the 
several  persons  named  in  his  will  as  trustees  also  hts  ex- 
ecutors : And  your  orator  sheweth  unto  your  honours, 
that  the  said  J.  after  the  date  and  execution  of  his 
said  Will,  made  a  mortgage  in  fee  of  certain  premises 
in  and  by  his  said  will  devised,  called  therein*  his  ma- 
nor, messuages,  lands,  tenements,  and  hereditaments, 
in,  &c.  for  securing  the  sum  of  4000/.  and  ^terwanfa 
intermarried  with  A.  B.  having  previous  to  and  in  con- 
sideration of  such  his  intended  marriage  conveyed  the 
said  manor,  messuages,  lands,  tenements,  and  heredi- 
taments in,  Sec.  aforesaid,  to  certain  trustees,  in  tfast 
to  and  for  the  use  of  him  the  said  J.  M.  for  life,  and  af' 
ter  his  decease  to  the  use,  intent,  and  purpose  that  his 
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for  the  simi  of  6^00/.  to  be  paid  <m  or  before  the 
day  of  then  next:  And  by  such  agreement  k 
was  provided  that  the  venders  should  have  the  rents 
and  profits  of  the  said  Ardwich  Estate  up  to  the 
dxy  of  then  next,  at  which  time  the  said  H.  A, 
was  to  enter  into  the  receipts  thereof:  And  I  find  that 
such  purchase  hath  been  since  completed,  but  that  tiie 
rents  and  profits  of  the  said  two  closes,  let  to  the  said 
L  H.  have  been  received  from  that  time  to  Christinas 
by  the  said  T.  G.  And  I  find  that  the  proprntkMi 
of  the  said  sum  of  6300A  which  was  agreed  to  be  paid 
for  the  Ardwich  Estate,  the  sum  of  4200/.  And  I 
find  and  award  that  the  proportion  in  which  the  said 
Prestwich,  Ardwich,  and  Rushoime  estates  were  liable 
to  contribute  to  the  annual  payment  of  the  jointure  of 
the  said  A.  H.  from  the  time  of  the  second  marris^, 
were  as  follows,  (that  is  to  say),  Prestwich,  126L  I8s. 
8d.  Ardwich,  41/.  7s.  8d.  and  Rushoime,  31/.  13*.  8d. 
making  together  200/.  And  I  find  that  all  accounts  in 
respect  of  the  contribution  of  the  Rushoime  Estate  to 
the  said  jointure,  have  been  settled  between  the  said 
parties  up  to  Christinas  from  which  time  the 

whole  of  the  said  jointure  hath  been  paid  to  the  said 
A.  H.  up  to  the         day  of  now  last  pas"  by 

the  said  L  G.  or  the  said  C.  F.  and  J.  T.  as  his  trustees; 
and  upon  consideration  of  the  matters  aforesaid,  I  do 
declare,  that  the  said  J.  G.  and  the  said  J.  T-  as  his 
trustees,  ought  to  pay  to  the  said  T.  G.  the  sum  of 
560/.  the  amount  of  the  rents  of  the  Ardwich  Estate 
received  by  the  said  J.  G.  or  his  trustee  as  aforesaid, 
deducting  thereout  the  sum  of  331/.  Is.  4d.  the  amount 
of  the  proportion  contributable  by  the  Ardwich  Estate, 
to  the  said  jointure,  at  the  rate  hereinbefore  mentioned, 
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which  reduces  the  said  sum  of  560/«  to  the  sum  of 
228/.  18*.  Bd.  And  I  do  further  declare,  that  the  said 
J.  G,  and  J.  T.  as  his  trustees,  ought  to  pay  to  the  said 
T.  G.  the  sum  of  4200/.  (for  which  the  aakl  Ardwich 
Estate  was  sold  as  aforesaid),  with  interest  for  the  same 
at  the  rate  of  41,  per  cent*  per  annum,  from  the 
day  erf  to  the  time  when  the  same  shall  be  paid, 
deducting  thereout  the  sum  of  289/.  I3s.  Bd.  the  amount 
of  the  proportion  contributaUe  by  the  said  Ardwich 
Estate  to  the  said  jointure,  from  the  said  day  of 

to  the         day  of  and  also  the  sum 

of  237/.  12^.  6d.  the  amount  of  the  proportion  con- 
tributable  by  the  said  Rusholme  Estate  to  the  said 
jointure  from  Christinas  to  the  same  time  ；  and 

also  the  sum  of  50/.  8s.  the  amount  of  the  rents  of  the 
said  two  closes  let  to  the  said  J.  H.  which  have  been 
received  by  the  said  T.  G.  since  the  sale  of  the  Ardwich 
Estates  and  also  the  sum  of  110/.  18^.  being  the 
amounts  of  certain  parts  of  the  said  eflkcts  of  the  said 
R.  G.  possessed  by  the  said  T.  G.  and  sold  by  him,  to 
which  it  now  appears  he  had  no  title:  And  I  award 
that  the  said  sum  of  4200/.  with  such  interest  as  afore- 
said,  shall  be  accepted  and  taken  by  the  said  T.  G.  in 
fiill  satisfaction  of  all  claims  or  demands  of  him  the 
said  1\  G.  in  respect  of  the  said  Ardwich  Estate  ；  and 
with  respect  to  the  costs  of  the  several  suits  herein- 
before mentioned,  I  am  of  opinion  that  the  said  J.  G. 
and  the  said  J.  T.  as  his  trustees,  ought  to  pay  to  Ac 
said  T.  G.  his  costs  of  the  suit  instituted  by  the  said 
C.  F. 一 J.  T.  and  J.  G.  for  carrying  the  trusts  of  the 
said  J.  M.'s  will  into  execution  as  aforesaid,  to  be 
taxed  by  the  proper  officer  of  the'  said  Court  of  Ex- 
chequer, but  that  the  said  parties  respectively  ought  to 
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bear  their  own  costs  of  all  other  suits  depeDding  be- 
tween  them  at  the  time  of  the  said  order  of  reference  •• 
And  I  do  award  and  direct,  that  the  said  J.  G.  and  the 
said  J.  T.  out  of  the  estate  and  effects  of  the  said  J.  G. 
coQveyed  and  assigned  to  the  isaid  C.  F.  and  him  the 
said  J.  T.  as  aforesaid,  do,  on  or  before  the  day 
of  next,  pay  to  the  said  T，  G.  or  some  person  by 
him  thereunto  lawfully  authorized,  such  several  prin- 
cipal sums,  with  interest  and  costs,  as  hereinbef<n« 
particularly  mentioned,  after  making  such  further  de- 
ductk)hs  as  aforesaid :  And  I  do  further  award,  that 
upon  payment  of  such  money,  he  the  said  T.  G.  shall, 
(if  he  shall  be  thereunto  required  by  the  said  J.  T.)， 
execute  good  and  sufficient  releases,  conveyances^  and 
other  assurances  of  all  his  estate,  right,  title,  and 
interest  in  or  to  the  several  messuages,  lands,  tene- 
ments, and  hereditaments  in,  &c.  hereinbefore  men- 
tioned, to  them  the  said  J.  G.  and  J.  T.  or  either  of 
them,  or  to  such  other  person  or  persons  as  they  the 
«aid  L  G.  and  J.  T.  shall  direct  and  appoint :  And  I 
do  further  award  and  direct,  that  they  the 'said  parties 
respectively  shall,  upon  or  at  any  time  after  payment 
of  the  money  hereinbefore  directed  to  be  psdd,  when 
they  shall  be  thereunto  required,  ahd  at  their  own 
respective  charges,  make,  execute,  and  deliver  to  each 
other  sufficient  mntual  releases  in  writing  of  all  actions, 
covenants,  suits,  and  demands,  which  they  the  said 
J.  G.  and  J.  T.  as  his  trustees,  and  the  said  T-  G.  had 
or  claimed  to  have  against  each  other  in  respect  of  the 
matters  in  difference  between  them  at  the  time  of 
making  the  said  order  of  reference,  as  by  the  said 
award,  reference  being  thereunto  had,  will  appear: 
And  your  orator  sheweth,  that  the  said  J.  G.  who,  as 
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heir  at  law  of  the  said  R.  G.  had  become  entitled  to 
and  had  entered  upon  the  estates  of  the  said  R.  G. 
situate  at,  &c.  aforesaid,  or  any  one  on  his  behalf,  lias 
not  settled  with  your  orator  as  to  the  proportion  which 
the  estate  at,  &c.  ought  to  have  contributed  towards 
the  payment  of  the  said  annuity  or  yearly  rent  of  200i 
to  A.  the  wife  of  the  said  R  H.  even  in  the  proportion 
set  thereon  by  the  said  arbitrator  himself  ；  and  your 
orator  hath  since  the  award  discovered  that  the  said 
J.  and  J.  T.  or  either  of  them,  did  not  bring  into 
account  before  the  said  arbitrators  divers  premises 
which  were  part  of  the  estates  at,  &c.  and  particularly 
a  tenement  formerly  let  to  S.  H.  deceased,  and  now  in 
the  occupation  of  the  widow  of  the  said  S.  H.  at  the 
yearly  rent  of  60/.  another  let  to  I,  T.  at  the  yearly 
rent  of  20/.  another  let  to  W.  B.  at  the  yearly  rent 義 of 
8/.  Be.  a  tenement  let  to  R.  B.  at  the  yearly  rent  of 
1/.  10s*  a  tenement  let  to  S.  C.  at  the  yearly  rent  of 
1/.  10*.  a  tenement  let  to  C.  M.  at  the  yearly  rent  of  7/. 
a  tenement  let  to  S.  T.  at  the  yearly  rent  of  5L  a  tene- 
ment  let  to  the  widow  B.  at  the  yearly  rent  of  4/.  4s.  and 
another  tenement,  formerly  Wilson's,  late  Anderson's, 
let  at  the  yearly  rent  of  40/.  whereby  your  orator  is  ex- 
tremely injured  by  the  said  award  as  to  the  proportions 
which  the  said  Ardwich  and  Rusholme  estates  should 
contribute  to  the  payment  of  the  said  annuity  to  the 
said  A.  H. 一 And  your  orator  hath  also,  since  the  making 
of  the  said  award,  discovered  that  the  said  J.  G. 一 C.  F. 
and  J.  T.  or  either  of  them,  did  not  bring  into  account 
before  the  said  arbitrators  divers  real  estates  of  which 
the  s^d  J.  M.  was,  at  the  time  of  his  death,  seised, 
possessed,  or  intitled  unto,  that  were  comprised  under 
the  general  devise  of  all  other  his  messuages,  lands. 
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tenements,  and  hereditaments,  and  particularly  of  a 
messuage  situate  in  the  town  of,  &c.  in  a  street  called, 
&c.  which  was  sold  by  the  said  J.  G.  or  by  some  person 
in  trust  for  him,  for  a  large  sum  of  money,  to  some 
committee  or  committees,  to  enlarge  the  said  street,  by 
the  authority  of  Parliament  ；  and  also  a  messuage  in  or 
near  a  street  called,  &c.  in  the  town  of,  Sec-  formerly 

let  on  lease  to  one  W.  and  which  hath  some  time 

since  been  sold  by  the  defendant  J.  G.  to  W.  T-  of,  &c. 
in  the  county  of,  &c.  who  now  is  the  attorney  or  so- 
licitor of  the  said  J.  G.  and  J'  T.  and  also  of  divers 
sinall  tenements  adjoining  to  or  near  a  certain  estate  of 
the  said  J.  M.  called  the,  &c.  in  the  town  of,  &c,  and 
also  other  estates  and  premises  situate  in  or  near  a  place 
called,  &c.  in  the  county  of,  &c,  of  considerable  yearly 
value;  and  also  other  divers  premises  situate  in  the 
town  of,  &c,  besides  the  said  messuages  hereinbefore 
mentioned,  of  the  yearly  value  of  83/.  and  upwards  ； 
and  also  certain  ground  rents  issuing  out  of  other  pre- 
mises in  the  town  of,  &c.  t)f  the  yearly  value  of  SL  2s. 
and  also  a  tenement  now  or  lately  in  the  tenure  or 
occupation  of  J.  S. 一 And  your  orator  sheweth  unto 
your  honours,  that  he  hath  also,  since  the  making  of 
the  said  award,  discovered  that  the  said  J.  G.  and  J.  T. 
or  one  of  them,  received  of  the  rents  and  profits  of 
the  said  Rusholme  estate,  from  Christinas  to 
Christmas  the  sum  of  85/.  lis.  Sd.  over  and  above 
the  proportion  which  the  said  estate  ought  to  contri- 
bute towards  the  payment  of  the  said  Annuity  or  yearly- 
rent  charge  of  200/.  to  the  said  A.  H.  even  according 
to  the  proportion  set  thereon  by  the  said  award :  And 
your  orator,  upon  having  made  a  discovery  of  the 
several  matters  aforesaid,  applied  to  the  ssdd  J%  G.  and 
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'•  and  each  of  them,  Ac  s^d  C  ¥•  having  dq>aited 
life  before  the  making  ctf  the  said  award,  and 
[uested  them  to  come  to  an  account  with  your  omtcnr 
the  monies,  rents,  and  profits  by  ttiem  or  one  of 
Acti,  or  by  the  aaid  C.  IV  in  his  life  time,  received  in 
respe 鍵 of  the  said  estates,  concealed  by  them  from  the 
said  arbitrator,  in  oitfcr  that  the  same  aught  settle^ 
and  adjusted  between  them  upon  the  {urinoipk  adopted 
by  the  said  arbitrator  in  the  said  award,  without  suit, 
and  to  pay  your  orator  the  said  sum  of  85/.  lis.  Qd^ 
received  by  them  or  one  of  them  as  the  rents  and 
profits  of  the  Rusholme  Estate,  over  and  above  the 
proportion  which  the  said  Rusholme  Estate  ought  to 
have  contributed  towards  the  said  aimuiQr  or  yearly 
rent  charge  of  200/.  to  the  said  A.  H.  an4  to  convey 
and  assure  all  such  real  estates  of  the  said  J.  M-  to  the 
uses  directed  in  that  respect  in  and  by  the  said  last 
mentioned  will  and  testament  of  the  said  J.  M.  and 
your  orator  well  hc^d  they  would  hftve  complied  with 
such  reasonable  requests,  as  in  justice  md  equity  they 
ought  to  have  done:  BUT  NOW  SO  IT  IS,  may  it 
please  your  honours,  that  the  said  J.  G.  and  J.  T.  corn- 


persons  at  present  unknown  to  your  or^tpr,  whose 
names  when  discovered  he  prays  he  may  be  at  liberty 
to  insert  in  his  bill  of  complaint,  with  apt  words  aod 
matter  to  charge  them  and  of  them  parties  de- 
fendants . hereto,  and  contriving  how  to  injure  your 
orator  in  the  premises,  have  not  only  absdutely  reft^aed 
to  comply  with  your  orator's  reasonable  requests,  but 
are  very  pressing  upon  your  orator  to  CKecute  a  genei|4 
release  to  them  pursuant  to  the  said  award,  and  threaten 
to  compel  your  orator  to  execute  the  same  to  them,  by 

3  Z 
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some  application  to  this  honourable  court,  or  by  some 
other  proceeding  at  law,  and  to  give  colour  thereto, 
they  give  out  and  pretend  that  they  did  lay  before  tbc 
arbitrator  a  true  aiid  just  account  of  all  the  parti- 
culars of  the  estates  of  the  said  R.  G.  at,  8cc.  and  the 
true  yearly  values  thereof,  and  that  they  had  settled 
with  your  orator  in  respect  to  the  jwc^rtion  which 
the  said  estate  at,  &c.  was  to  hive  contributed  towards 
the  payment  of  the  said  annuity  of  200/.  to  Mrs.  A.  H. 
up  to  Christmas  Whereas  your  orator  expressly 

charges  that  they  did  not  ^ve  in  a  true  account  of  the 
particulars  of  the  estates  of  the  said  R.  G.  at,  &c.  to 
the  said  arbitrator,  but  they  wilfully  concealed  the 
particulars  hereinbefore  mentioned,  besides  divers  other 
particulars;  and  your  orator  expressly  charges  that  the 
said  confederates,  or  either  of  them,  had  not,  nor  had 
any  other  person  settled  with  your  orator  for  the  sum 
of  money  which  had  been  paid  by  the  said  estate  at, 
&c.  towards  the  annuity  of  200/.  to  Mrs.  A.  H.  over 
and  above  its  proportion  up  to  Christmas  or  to 

any  other  period,  at  the  time  of  the  making  of  the  said 
awardy  or  at  any  time  since  ；  for  your  orator,  upon  his 
discovering  the  same  some  time  after  the  making  of 
the  said  award,  made  the  same  known  to  the  said 
confederates,  or  to  some  or  one  of  them,  and  they 
then  aqknowledged  the  sum  of  85/.  14j,  8d.  to  have 
been  overpaid  by  your  orator  in  respect  thereof,  ami 
the  said  W.  T.  as  the  agent  of  the  said  J-  G.  and  J.  T. 
promised  that  the  same  should  be  repaid  to  your  orator; 
and  the  said  confederates  also  pretend  that  they  did 
lay  before  the  said  arbitrator  a  true  and  just  account  of 
the  real  estate  of  which  the  said  J,  M.  was  at  the  time 
of  his  death  seised,  possessed,  interested  in,  or  intitled 
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to,  and  which  were  comprised  under  the  general  devise 
of  all  other  his  messuages,  lands,  tenements,  and  he- 
reditaments; and  particularly  that  the  said  messuage 
in,  &c.  was  claimed  by  your  orator,  and  brought  before 
the  said  arbitrator,  and  that  the  ttaid  arbitrator  disallow- 
ed the  same  ；  whereas  your  orator  admits  that  he  did 
claim  the  said  messuage  in,  &c.  before  the  said  arbitra- 
tor, and  that  the  defendants  alleged  the  same  to  have 
i>een  the  property  of  the  said  R.  G,  and  of  the  said  J. 
M.  and  they  did  then  shew  before  the  said  arbitrator 
that  the  said  R.  G.  had  a  tenement  in,  Sec.  and  which 
was  then  presumed  to  have  been  the  premises  so  claim- 
ed by  your  orator  ；  whereas  your  orator  charges  that  he 
hath  since  discovered  that  the  said  messuage  so  claim* 
cdvby  him  was  formerly  the  property  of  P.  M,  who  by 
some  deed  of  trust  conveyed  and  assured  the  same  to 
J.  M.  brother  of  the  said  P.  M.  who  granted  a  lease 
thereof  to  one  T.  R.  for  some  term  of  years,  and  to 
which  premises,  upon  the  death  of  the  said  J.  M.  the 
said  J.  M.  became  intitled  as  his  heir  at  law,  and  which 
premises  had  been  originally  devised  to  P.  M.  by  his 
father  J.M.  which  said  deed  of  trust  from  the  said  P.  M. 
to  J.  M.  and  the  counterpart  of  the  lease  thereof  from 
the  said  J.  M.  to  T.  R.  and  also  the  last  will  and  testa- 
ment of  the  said  J.  M.  father  of  P.  M.  are  now  in  the 
possession  or  power  of  the  said  confederates,  or  of  some 
or  one  of  them,  whereby  it  will  appear  that  the  said 
messuage  was  part  of  the  real  estate  of  the  said  J.  M. 
and  which  passed  under  the  general  devise  in  the  said 
will,  and  was  no  part  of  the  estate  of  the  said  R.  G--~ 
And  your  orator  charges,  that  he  hath,  since  the 
making  of  the  said  award,  discovered  that  the  said  R* 
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G.  bad  a  tenement  in,  8cc.  which  was,  ad  aforesaid, 
presumed  to  be  the  premises  so  claimed  by  your  orator, 
and  that  the  tenement  which  so  belonged  to  the  said 
R.  G.  was  called  or  known  by  the  name  of,  &c*  and 
was  a  different  and  dbtinct  tenement  from  the  mes- 
suage so  claimed  by  your  orator;  and  also  a  mes- 
suage, situate  iij  or  near  a  street  called,  Sec.  in  the  town 
of,  &c.  which  was  formerly  the  property  of  the  said  J. 
M.  the  hereinbefore  nateed  father  of  the       J.  M.  and 
by  him  demised  to  one  —  W.  for  a  term  of  years,  and 
which  the  said  J.  M.  became  intitled  to  as  the  heir  at 
law  of  the  said  J-  M.  and  which  had  also  been  originally 
devised  to  the  said  P.  M,  by  his  father  J.  M.  and  which 
said  messuage,  or  some  rent  issuing  thereout,  was  sold 
by  the  said  confederates,  or  some  or  one  of  them,  or  by 
some  person  m  trust  for  them  or  on  their  account,  to 
Mr.  W.  T-  who  now  acts  as  the  attorney  or  solicitor 
of  the  said  confederates,  or  of  some  or  one  of  them; 
and  the  said  defendants  will  sometimes  admit,  that  the 
said  messuage  in  or  near  a  street  called,  &c.  was  for- 
raeriy  the  property  of  the  said  L  M.  but  then  tfaeypre. 
tenjthat  the  same  was  specifically  devised  by  the  said 
to  one  C.  W.  chargeable  with  the  payment  of 
400/.  to  S.  R.  and  that  the  said  R.  G.  purchased  the 
J^me  of  the  said  C.  W.  whereas  your  orator  charges 
JJiat  the  premises  devised  by  the  said  J.  M.  to  the  said 
卜. W.  were  premises  which  had  been  purchased  by 
himthe^aid  J.  M.  of  T.  T.  father  of  the  defendant 
J* 卜 and  sold  again  by  him  the  said  J.  M.  after  the 
his  said  will,  unto  the  said  T.  T.  and  that  the 
SJ^ndam  J.  T.  or  some  person  claiming  under  his  said 
，》er,  now  is  interested  therein,  and  that  the  same  ai^ 
different  and  other  premises  than  those  here  claimed 
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by  your  orator:  And  yout  orator  expressly  charges, 
that  the  defendant  J，  G.  did  not  purchase  the  same  of 
the  said  C.  W.  but  became  intitled  thereto,  and  .pos- 
sessed himself  thereof,  under  and  by  virtue  of  the  said 
general  devise  in  the  said  will  the  said  J.  M.  and 
afterwards  sold  the  same  to  the  said  W.  T.  and  also 
two  small  tenements  or  cottages,  situated  near,  &c. 
which  the  said  J.  M.  became  intitled  to  as  heir  at  law 
of  his  father  J.  、M.  brother  to  the  said  P.  M.  which  said 
two  several  tenements  were  purchased  by  P.  M.  from 
tme  R.  T.  late  of,  &c,  in  the  county  of,  &c.  and  con- 
veyed by  the  said  deed  of  trust,  made  by  the  said  P.  M* 
to  JL  M.  father  of  the  said  J.  M.  and  also  several  other 
tenements  and  premises,  situate  at,  &c.  in  the  county 
of,  &c.  and  elsewhere,  to  ail  which  said  several  pre. 
tiiises  your  orator  is  intitled,  in  fee-simple,  upon  the 
death  of  the  said  J.  G.  without  issue  male;  and  the  said 
J.  G.  now  is  of  the  age  of  47  yeafs,  and  hath  no  issue 
whatsoever  ：  And  your  orator  expressly  charges,  that 
the  several  premises  hereinbefore  mentioned  were  part 
of  the  estates  of  the  said  J.  M.  which  passed  under  the 
said  general  devise  in  his  said  will,  and  that  no  part 
thereof  vfas  the  property  of  the  said  R.  G.  and  th^t  it 
will  so  appear  by  the  said  deed  of  trust  from  the  said 
P.  M.  to  said  J.  M.  and  by  an  attendant  lease  there- 
with, and  by  the  last  will  and  testament  of  the  said 
,J.  M.  father  of  the  said  P.  M.  and  by  a  certain  deed 
made  and  executed  by  E.  M.  the  widow  of  the  said 
J.  M.  the  dder,  bearing  date  sometime  in  the  year 
whereby  die  gave  certain  benefits  therein  men- 
tioned to  one  T.  M.  and  by  the  counterparts  of  cer- 
tain leases  to  T-  R.  and  ―  W.  iidien  produced  to  this 
honourable  court:  And  your  orator  charges,  that  it  ap- 
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pears  by  a  i^ntal  of  the  estates  late  of  the  said  J.  M. 
delivered  to  the  s^d  defendants,  or  one  of  them,  by  T. 
D,  the  receiver  thereof,  that  there  were,  in  the.  year 
divers  tenements  in  the  town  of,  &c.  the  jro- 
perty  of  the  late  J.  M.  of  the  yearly  value  of  84/.  2s.  8d. 
and  also  ground  of  the  yearly  value  of  Si.  2s.  and  a  te- 
nement in  the  tenure  of  J.  S.  for  which  he  the  said  T. 

accounted  to  the  said  J.  G.  no  part  whereof  was 
brought  before  the  said  arbitrator,  all  which  several 
deeds  and  wills,  together  with  the  said  rental,  and  di- 
vers other  deeds,  wills,  papers,  and  writmgs,  your  orator 
charges  now  are,  or  lately  were,  in  the  custody  or  power 
of  the  said  confederates,  or  some  or  one  of  them,  where- 
by it  will  manifestly  appear  that  the  several  premises 
hereinbefore  mentioned  to  have  been  omitted  by  the 
said  confederates,  were  part  of  the  real  estate  of  the  said 
J.  M.  and  they  set  up  many  other  pretences  equally 
groundless  and  unjust,  all  which,  &c. 


PRAYER  OF  THE  BILL. 


Th  a  t  they  may  set  forth  the  dates,  parties  names, 
and  short  and  material  contents  of  all  and  every  of 
such  deed  and  deeds,  will  and  wills,  and  other  writ* 
ing3,  and.  may  deposit  the  same  in  the  hands  of  their 
clerk  in  court  in  this  cause  ；  and  that  plaintiff,  and 
those  concerned  for  him,  may  be  at  liberty  to  inspect 
the  same,  and  take  copies  of,  or  extracts  from  them, 
as  he  may  be  advised  to  be  material  and  necessary  for 
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him;  and  that  the  said  confederates  may  set  forth 
whether  the  said  J.  M.  was  not  at  his  death  seised, 
possessed  of,  or  interested  in,  or  entitled  to,  (livers  pre- 
mises, or  some  and  which  premiss  in  particular,  and 
in  whose  tenure  or  occupation,  and  of  what  yearly 
value,  situate  near  a  place  near,  &c.  in  the  county  of, 
.&c.  which  they  also  omitted  to  insert  in  the  account  of 
the  real  estate  of  the  said  J.  M.  laid  by  them  before 
the  said  arbitrator,  or  whether  the  account  thereof, 
laid  before  the  stid  arbitrator  by  them,  then  was  and 
now  is,  to  the  best  of  their  knowledge,  information,  or 
belief,  a  true  and  just  account,  and  in  no  respect  erro- 
neous; and  if  the  said  confederates  shall  now  pretend 
that  the  said  several  premises  before-mentioned,  and 
charged  to  have  been  part  of  the  estate  of  the  said  J. 
M.  or  any  or  either  of  them,  were,  or  was  in  fact,  part 
of  the  real  estate  of  the  said  R.  G,  then,  and  in  that 
case,  that  they  may  set  forth  how,  and  in  what  man- 
ner, and  by  what  deed  or  deeds,  will  or  wills,  or  other 
instrument  or  instruments  in  the  law,  the  said  R.  G, 
became  intitled  to  .  the  same,  or  any  of  them  respec- 
tively ； and  that  they  may  set  forth  the  date  or  dates 
of  aU  and  every  of  such  deed  or  deeds,  will  or  wills, 
or  other  instrument  or  instruments  in  the  law,  and 
parties  names,  and  short  and  material  contents  thereof, 
and  may  deposit  the  same  in  the  hands  of  their  clerk  in 
court  in  this  cause  ；  and  that  the  plaintiff,  and  those 
concerned  for  him,  may  be  at  liberty  to  inspect  the 
same,  and  take  copies  of,  or  extracts  from  them,  As  he 
may  be  advised  ；  and  whether  the  plaintiff  hath  not 
made  the  application  and  requests  before-mentioned  to 
the  said  confederates,  or  to  one,  and  which,  of  them; 
and  whether  they  have  not  refused  to  comply  there- 
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with  ；  and  whether  they  have  not  set  up  the  sCv^ 
pretences  before  in  that  behalf  menticmed,  or  some, 
and  which,  of  them,  or  some  other,  and  what,  pre- 
tences; and  that  thg  said  confederates,  and  each  of 
them,  may  fully  answer  all  and  singular  ibt  matters 
and  things  before  charged;  and  that  the  said  award  of 
the  said  S.  C.  C.  so  far  as  the  same  declares  thai  the  real 
estate  of  the  said  J.  M.  which  passed  by  the  words  of  the 
residmry  clause  in  the  will  of  the  said  J、  M.  consisted  onhf 
of such  parts  of the  Great  Bolton  Estate^  were  not  before 
specifically  devised,  •  and  the  said  house  in  Smithy-Door^ 
which  was  conveyed  by  the  said  J.  G.  to  the  plaintiff]  moMf 
be  set  aside,  and  declared  not  to  be  binding  on  the  plamtijf; 
and 、ako  so  far  as  the  same  declares  and  ascertains  the  pro- 
portions in  which  the  estates,  late  of  the  said  R.  G.  at,  &c* 
ought  to  have  contributed  towards  the  payment  of  the  said 
annuity  qf200L  to  the  said  A.  /K— and  also  so  far  as  the 
same  declares  that  the  plaintiff  had  settled  with  the 
said  J.  G.  or  any  other  person,  up  to  Christmas 
with  respect  to  the  proportion  in  which  the  Rudbolme 
Estate  ought  to  have  contributed  towards  payment  of 
the  said  annuity  of  20C/.  to  the  said  A,  H.  the  said 
award  in  the  several  particulars  above  mentioned, 
having  been  occasioned  by  concealment  of  the  said 
confederates  as  to  the  several  matters  brfwe  charged; 
and  that  the  said  confederates  may  set  f<Mth  fully  aixl 
particularly  all  and  every  part  of  die  real  estate  which 
the  said  J.  M.  was  at  his  death  seised,  possessed  of,  in- 
terested in,  or  entitled  unto,  which  were  not  ^cificdly 
devised  by  the  said  will  of  the  said  J,  M.  save  and 
except  the  Little  Bolton  Estate,  arid  the  true  yearly 
values  thereof,  and  of  every  part  thereof  ；  and  that  it 
may  be  referred  to  the  Deputy  Remembnincer  of  the 
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Court  to  ascertain  the  interest  of  the  plaintiff  therein 
and  thereto,  and  that  .the  said  confederates  may  convey 
and  assure  all  such  real  estates  to  the  uses  directed  in 
and  by  the  said  will  of  the  said  J.  M.  and  that  all 
proper  parties  may  join  in  such  conveyance  and  as- 
surance, and  that  the  said  confederates  raay  also  set 
forth  a  full  and  true  account  of  the  real  estate  of  the  said 
R.  G.  situate  at,  ^c.  and  the  particulars  whereof  the  same 
consisted,  and  the  yearly  values  thereof^  and  also  a  true  and 
just  account  of  vfhat  they  or  either  of  them,  or  any  one  in 
frust  for  them  or  either  of  them,  or  on  their  or  either  of 
their  accounts,  have  or  hath  received  out  of  or  in  respect 
of  the  skid  esUUe  at,  £s?r.  towards  the  payment  of  the  said 
annuity  of  200/.  to  the  said  A.  H.  and  that  it  may  .be 
referred  to  the  Deputy  Remembrancer  of  the  Court 
to  fix  and  ascertain  the  proportion  in  which  the  said 
several  estates  at,  &c.  ought  to  have  contributed,  and 
ought  now  to  contribute  towards  the  payment  of  the 
^aid  annuity  of  200/.  to  the  said  A.  H.  and  also  to  take 
an  account  of  what  the  sdd  confederates  or  either  of 
them,  or  any  one  in  trust  for  them,  or  on  their  or 
either  of  their  .account,  have  or  hath  received  out  of 
or  in  respect  of  the  said  Rusholme  Estate,  towards  the 
payment  of  the  said  annuity  of  200/.  to  the  said  A.  H, 
over  and  above  the  proportion  he  shall  ascertain  which 
the  said  estate  at,  &.c.  ought  to  have  contributed  towards 
the  said  annuity  ；  anid  that  the  said  confederates  or  one 
of  them  may  be  decreed  forthwith  to  repay  unto  the 
plaintiff  what  shall  appear  to  be  so  over-paid,  and 
that  the  said  confederates  may  in  the  mean  time  be 
restrained  by'  the  order  of  the  court  from  proceeding 
upon  the  said  award  against  the  plaintiff.-^And  for 
relief,  &c. 
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PLEA 

Of  the  Defendant  J，  G.  sworn       day  of 

SAITH,  that  by  a  certain  deed-poll  dated  di^  of 
under  the  hand  and  seal  of  and  duly  executed 
by.S.  C.  C.  of,  &c.  Esq.  reciting  that  J.  .M.  1 杈 te  of,  &c. 
in  the  county  of,  Sec  Esq.  by  his  last  will  and  testament 
in  writing  bearing  date  the  day  of  after 
devising  several  real  estates,  and  bequeathipg  se^versj 
legacies  in  manner  therein  mentioned,  gave  the  foJ^w- 
ing  legacies,  (that  is  to  say),  To  W.  D. 一 W.  6. 一 H.  F. 
C.  W ,一 W.  3.  and  W.  H-  the  sum  of  SQL  each;  to 
the  defendant  and.  the  plaintiff,  and  A.  G.  children  of 
the  testator's  kinsman  R.  G.  1000,  a  piece,  and  20 
guineas  a  piece  for  mourning  rings;  unto  S.  J.  and  M, 
J,  the  daughters  of  G.  J.  of,  &c.  600 厶 a  piece;  and  unto 
each  and  every  of  the  children  of  W.  W.  and  J,  his  wife 
100/.  all  which  said  legacies  or  sums  of  money  the  said 
testator  thereby  ordered  and  directed  to.  be  piiid  by  and 
out  of  the  rents  and  profits  of  his  estates  therein  after 
mentioned,  and  in  such  manner  as  therein  after  men; 
tione4;  ^nd  as  for  and  concerning  all  that  the  said 
testator's  manor  or  lordship  of  Little  Bolton,  with  the 
appurtenances,  in  the  county  of,  &c.  and  the  perpetual 
advowson  of  Little  Bolton  Chapel,  and  all  his  messuages, 
lands,  tenements,  rents,  tithes,  and  hereditaments, 
arising  and  being  in' Little  Bolton  aforesaid,  and  all 
other  his  the  said  testator's  lands,  tenements,  heredi- 
taments, and  real  estate  whatsoever  and  wheresoever. 
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he  gave  aod  devised  the  same  to  the  said  W，  D.— W.  B. 
H.  F.— C.  W.—W.  S.  and  W.  H.  and  their  heirs  and 
assigns,  for  ever,  UPON  TRUST  that  they  the  said 
trustees  and  their  heirs  sh.ouM  in 'the  .  first  place  out  of 
the  rents  and  profits  thereof  pay  a  certain  annuity  in 
the  said  will  mentioned,  and  .subject  to  such  annuity 
said  testator  q^dered  and  directed  his  said  trustees  and 
their  heirs  to  pay  and  apply  the  residue  of  the  rents 
and  profits  thereof,  from  time  to  time,  as  the  same 
should  be  got  in  and  received,  in  the  payment  of  thA 
several  legacies  therein  before  by  him  given  to  them 
the  said  trustees,  the  defendant,  the  plaintiff,  and  A.  G. 
the  said  S.  and  M.  J.  and  the  children  of  the  said  W. 
tmd  M.  W.  in  manner  therein  mentioned  ；  and  after 
payment  of  the  said  several  legacies,  the  said  testator 
directed  that  his  trustees  and  their  heire  should  receive 
and  take  the  rents  and  profits  of  the  said  manor  and 
premises  to  their  own  use  during  the  life  of  the  said 
testator's  uncle  P.  M.  and  after  the'  death  of  the  said 
P.  M.  and  payment  of  all  the  before-mentioned 
legacies,  the  said  testator  directed  his  said  trustees  and 
their  heirs  to  convey  all  the  said  manors,,  messuages, 
lands,  tenements,  and  real  estate,  unto  the  firgt  and 
other  sons  and  the  daughters  of  the  said  P.  M.  who 
should  be  capable  of  purchasing  and  holding  lands  of 
inheritance  in  England,  in  manner  therein  mentioned; 
and  for  default  of  such  issue  of  the  said  P.  M-  then  to 
and  to  the  use  of  the  defendant  for  life,  he  taking  upon 
himself  and  using  the  name  of  M.  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  to  the 
fifst  and  every  other  son  of  the  body  of  the  defendant, 
(taking  upon  tliem  and  using  the  name  of  M.)  in  tail- 
male;  an^  in  default  of  such  issue,  then  to  and  to  the 
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use  of  the  said  plaintiff  and  his  heirs,  he  and  they 
taking  upon  them  and  using  the  name  of  M.  and  the 
said  testator  (after  bequeathing  some  fiirther  legacies) 
gave  all  the  residue  of  his  personal  estate,  after  pay- 
ment of  his  debts  and  funeral  expences,  to  his  said 
trustees,  to  dispose  of  as.  they  should  think  proper;  but 
in  case  his  personal  estate  should  fall  s|^ort  of  joying 
and  satisfying  his  funeral  expences  and  debts,  their  Ac 
said  testator  directed  his  said  trustees  and  their  heirs, 
by  and  out  of  the  rents  and  profits,  or  by  sale  or  mort- 
gage of  any  part  of  his  messuages,  lands,  tenements, 
and  hereditaments  in,  &c.  aforesaid,  and  not  by  him 
before  particularly  mentioned,  to  raise  money  sufficient 
to  make  good  such  deficiency,  and  the  ssud  J.  M< 
appointed  the  said  W.  D.— W.  B.— H.  F.— C.  W. 
W.  S.  and  W.  H.  executors  of  his  said  will,  and  farther 
reciting  that  the  said  J.  M.  after  the  date*  and  execution 
of  the  said  will,  made  a  mortgage  in  fee  of  the  said 
Little  Bolton  Estate,  for  securing  the  sum  of  4000/. 
and  further  reciting  certain  indentures  of  lease  and 
release,  dated  the  and        days  of         being  a 

settlement  made  previous  to  and  in  consideration  of  a 
marriage  wfiich  was  intended  to  be,  and  was  soon  after- 
wards had  and  solemnized  between  the  said  J.  M.  and 
A.  B.  and  further  reciting  that  the  said  J.  died  on 
or  about  the  day  of  without  Iiaving'hadany 
issue,  leaving  the  said  A.  his  widow  him  surviving; 
and  further  reciting  that  the  said  W.  D. 一 W.  B. 一 H.  F. 
C.  W. 一 W.  S.  and  W.  H.  renounced  the  probate  of 
the  said  will,  arid  declined  to  act  in  the  trusts  thereof, 
and  thereupon  the  defendant  possessed  himself  of  the 
personal  estate  and  effects  of  the  said  J.  M.  or  so  much 
thereof  as  he  was  able,  and  entered  into  possession  and 
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receipt  qf  the  rents  and  profits  of  the  re^  estates  de- 
vised by  the  said  testator  to  his  trustees  for  the  pur- 
poses before-  mentioned,  and  the  defendant  had  since 
obtained  letters  of  administration  of  the  personal  estate 
and  effects  of  the  said  J.  M.  with  his  said  will  annexed; 
and  further  reciting  that  by  indentures  of  lease 明 d 
release-  dated  the  and  days  of  the  release 
made  between  the  said  W.  B. 一 H,  F, — C-  W.  and 
W.  H.  being—  surviving  trustees  under  the  said  will, 
of  the  first  part-  defendant,  plaintiff,  J.  T.  another  de- 
fendant to  plaintiflPs  bill,  and  A.  his  wife  (late  A.  G,) 

 E/— J.  H.  and  £.  H.  who  were  the  assignees  of 

the  estate  and  effects  of  the  said  H.  F.  under  a  com- 
mission of  bankrupt,  N.  S.  the  executor  of  the  said 
W.  S— W.  W,— S.  W.—J.  W.  and  C.W.  of  Jamaica, 
the  four  sons  and  only  children  of  the  said  W.  W.  and 
J.  his  wife  living  at  the  time  of  the  death  of  the  said 
J.  M.  of  the  second  part,  G.  J.  Esq.  the  father  of  M.  J. 
one  of  the  legatees,  who  was  then  an  infant,  under  the 
age  of  twenty- one  years,  of  the  third  piart,  C.  of  the 
fourth  part,  and  the  said  R.  G.  of  the  fifth  part :  It  was 
witnessed,  that  the  said  W.  B.  in  consideration  of  the 

sum  of  50/.  the  said  J.  H.  and  E.  H.  as  as^ 

signees  of  the  estate  and  effects  of  the  said  H.  F.  in 
consideration  of  the  like  sum  of  50/.  the  said  C.  W.  in 
c<i{isidcration  of  the  like  sum  of  SOL  the  said  N.  S.  as 
executor  of  the  said  W，  S.  in  consideration  of  the  like 
sum  of  50/.  the  said  W.  H.  in  consideration  of  the  like 
sum  of  50/.  the  plaintiff,  in  consideration  of  1021/.  the 
said  J.  T.  and  A.  his  wife,  in  consideration  of  the  sum 
of  ,1021/-  the  said  W.  W— S.  W.— J.  W.  and  C.  W. 
in  consideration  of  100 L  paid  to  them  respectively 
by  the  defendant,  did,  at  the  request  and  by  the 
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direction  and  appointment  of  the  defendant,  .and  also 
the  defendant  did  assign  and  transfer  unto  the  said 
F.  his  executors,  &&c.  allaiid  singular  the  said  legacies, 
to  hold  the  same  in  trust  for  the  defendant,  to  the  in- 
tent that  the  said  legacies  might  be  paid  to  the  defend- 
ant, his  executors,  &c.  from  and  out  of  the  said  trust 
estates  remaining  chargeable  with  the  payment  thereof, 
and  at  such  times  and  in  such  manner  as  in  the  said 
will  is  for  that  purpose  mentioned  ；  anj^br  the  consi- 
deration aforesaid,  the  surviving  devisees  in  trust,  at 
the  request  of  the  defendant  and  plaiatiflf,  did  release 
and  convey  to  the  said  R.  G.  his  heirs  and  assigns,  all 
and  singular  the  messuages,  lands,  tenements,  and 
hereditaments,  which  in  and  by  the  said  will  were  de- 
vised unto  the  trustees  therein  named,  save  and  except 
the  manor  of  Little  Bolton ,  and  the  messuages^  lands, 
tenements,  and  hereditaments  comprized  in  the  afore- 
said marriage  settlement,  whereby  the  derise  thereof 
was  revoked :  To  hold  the  same  to  the  said  R.  G.  his 
heirs  and  assigns,  upon  the  trusts  declared  concenyng 
the  same,  in  and  by  the  s^d  will  of  the  said  J.  M.  or 
such  of  them  as  were  then  existing  or  capable  of  taking 
effect  ；  and  the  said  G.  J.  in  consideration  of  the  said 
legacy  bequeathed  to  his  said  slaughter,  who  was  then 
an  infant,  being  paid  to  him,  did  thereby  covenant,  that 
he  would  stand  and  be  possessed  of  the  same  forilier 
benefit,  and  indemnify  the  defendant  and  the  said  de- 
visees in  trust  for  the  payment  thereof;  and  further  re- 
citing that  the  sum  of  1021/.  in  the  said  indenture  men- 
tioned to  have  been  paid  to  the  said  plaintiff,  was  not, 
nor  was.  any  part  thereof  in  fact  paid  to  him,  but  by,m- 
dentures  of  lease  and  release,  dated  the  and  days 
of    and  made  between  the  defendant  of  the  one  part, 
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and  the  said  plaintiff  of  the  other  part,  in  consideration 
of  JOOO/.  m  the  said  indenture  of  release  of  the     day  of 
mentioned  to  have  been  paid  to  the  said  plain- 
tiff, the  defendant  bargA&ed,  sold,  aliened,  and  confirm- 
ed to  the  said  plaintiff,  his  heirs  and  assigns,  a  certain 
messuage  or  dwelling-house  situate  in,  &c.  therein  par- 
ticularly described,  to  hold  the  same  to  the  said  plain- 
tiff, his  heirs  and  assigns,  for  ever;  and  he  the  defen- 
dant did  thereby  covenant  with  the  said  plaintiff,  that 
he  the  defendant  had  an  absolute  estate  of  inheri- 
tance in  fee-simple  in  the  said  messuage  and  premises, 
and  had  good  right  and  authority  to  convey  the  same' 
to  the  said  plaintiff,  his  heirs  and  assigns,  in  manner 
aforessdd;  and' further  reciting  that  the  said  plaintiflT 
thereupon  entered  into  the  receipt  of  the  ren^s  and 
profits  of  the  said  house  in,  &c.  and  had  ever  since 
continued  m  the  receipt  thereof;  and  further  reciting 
the  said  J.  M,  was  at  the  time  of  his  death  indebted 
on  mortgage  and  other  specialty,  and  by  simple  con' 
tract,  to  a  very  large  amount,  which  debts  have  been 
since  paid  by  such  persons,  and  in  such  manner  as 
therein  after  mentioned  ；  and  further  reciting  that  the 
said  R'  G.  (the  late  father  of  the  defendant  and  the  said 
plaintiff,)  duly  made  and  published  his  last  will  and 
testament  in  writing,  (and  which  was  attested  so  as  to 
pass  freehold  estate),  part  of  which  was  in  the  words 
or  to  the  eflfect  following,  (that  is  to  say):  "  I  also 
" give  to  my  son  T.  G.  twenty  shares  in  the  Navigation 
" of  the  lUvers  Mersey  and  Irwell;  and  after  my  wife's. 
" 'death,  or  in  case  she  marries,  I  give  to  my  son  T. 
" my  lands  in,  &c.  my  house  in,  &c.  and  all  the  fiir- 
" niture,  with  all  the  plate,  linen,  and  china,  except 
" what  is  found  to  the  contraiy  on  a  paper,  and  laid 


it 
H 


520  APPENDIX. 

" witK  this;  also  (  give  to  Mr.  E,  W.  during  my  wife's 
" life,  if  she  remains  unmarried,  my  lands  at,  &c, 
" occupied  by  E.  S,  my  lands  at,  •  &c.  occupied  by 
" T.  Y.  and  lands  in  the  pari^jPof,  &c.  known  by  the 
" name  of  Fleams,  occupied  by  J.  T.  in  the  county  of, 
" &e.  in  trust,  nevertheless,  that  he  receive  the  rents, 
" and  pay  quarterly  after  the  rate  of  300/.  each  year  fo 
" my  said  wife,  if  she  remains  unmarried,  and  what 
" remains  in  his  hands,  after  paying  the  above  sum, 
" to  <Kvide  the  balance  betwixt  my  two  sons  J.  and  T. 
I  also  will  that  she  has  a  thousand  pounds  paid  to 
her  as  mentioned  in  her  ^settlement  5  I  likewise  give 
her  the  carriage  and  the  two  bay  horses;  I  likewise 
" give  her  the  produce  of  the  field  at,  &c,  I  likewise 
" giv?  her  my  house  in,  &c.  which  we  now  inhabit, 
" and  all  the  furniture,  with  the  plate,  linen,  and  china, 
" with  the  stable  and  warehouse  thereto  adjoining; 
" but  in  case  she  marries,  I  doubt  not  but  her  own 
^  prudence  will  direct  her  in  the  t^hoice  of  a  person 
" who  will  make  her  satisfaction  for  the  loss  of  the 
" house,  &c，  and  the  said  house  and  furniture  shall  be 
" directly  delivered  up  to  my  son  T.  and  the  estate  to 
" go  as  the  settlement  directs  ；  so  that  if  she  marries 
《' again,  it  is  my  will  that  the  settlement  which  I  made 
" at  my  marriage  be  observed,  and  the  estates  therein 
" mentioned  as  before  in  this  will  disposed  of;"  and 
in  a  subsequent  part  of  the  said  will,  the  said  testator 
devised  as  follows :  "  And  the  rest  and  residue  of  all 
my  estates  real  and  personal  I  give  to  my  son  J,  G- 
excepting  what  he  will  find  disposed  of  by  codicils 
" which  are  lapt  up  with  these:"  and  the  said  testator 
appointed  his  wife  A.  and  the  defendant  executors  of 
his  said  will  ；  and  further  reciting  that  the  said  R  G. 
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drafted  tkk  life  in  or  about  the  month  of  and 
at  the  time  of  his  death  several  codicils  or  testamentary 
papers  were  found  together  with  his  said  will,  and  th^ 
the  defendant  alone  had  proved  the  said  will  of  the  said 
It  G.  in  the  proper  Ecclesiastical  Court;  and  further 
reciting  that  by  the  marrisige  settlement,  to  which  the 
will  of  the  said  R.  G.  refers,  a  rent  charge  of  200/.  per 
aim.  was  provided  for  A.  his  wife  by  way  of  jointure, 
during,  her  life,  out  of  the  said  premises  at,  Sec,  in  the 
said  will  mentioned;  and  further  reciting  certain  m« 
denjtures  of  lease  and  release  dated  the  and 
days  <tf  whereby  the  defendant  conveyed  and 

tti8^;ned  all  his  real  and  personal  estate  and  effects, 
(except  as  therein  mentioned),  unto  the  said  C.  F.  and 
J.  T.  upon  trust  for  the  payment  of  the  debts  of  thcf 
defendant,  in  such  maimer  as  thereby  directed;  and 
further  reciting  that  the  said  A.  the  widow  of  the  said 
R*  G.  did,  in  or  about  the  month  of  iijtermany 
with  R.  H.  whereby  the  provision  made  for  her  by  the 
^ill  of  the  said  R.  G.  ceased  and  'determined;  and 
further  reciting  that  several  disputes  and  differences 
had  arisen  between  the  defendant  and  C.  F.  and  J.  T. 
as  his  trustees,  and  the  said  plaintiff,  respecting  the  real  • 
and  personal  estate  of  the  said  J-  M.  and  the  application 
thereof  by  the  defendant,  and  also  respecting  the  efect 
and  construction  of  the  will  of  the  said  R.  G.  and  of 
the  several  codicils  or  testamentary  papers  found  there. 
wUh  as  herein  before  mentioned,  and  the  proportions 
in  which  the  said  three  estates  at,  &c.  were  ^d  arc 
liable  to  contribute  towards  payment  of  the  jointure  of 
the  said  A.  H.  and  further  reciting  that  a  bUl  was  filed 
in  the  Court  of  Exchequer  by  the  said  C.  F.  and  J.  T. 
and  the  dcfendait  against  the  said  plaintiff;  stating  that 
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the  debts  of  the  said  .J...M.  had  been  pakl  and  saldsfied 
by  the  defendant  and  R.  G.  and  by.  the  said  C.  F.  and 
J.  T*  to  an  amount  much  beyond  the  personal  estate 
of  the  J.  M.  possessied  by  the  defeiidaat,  and  pray- 
ing  that  the  trusts  of  the  will  of  the  said  J.  M.  so  far  as 
the  same  remained  unrevoked,  might  be  carried  into 
execution,  and  that  an  account  might,  be  taken  of  hb 
personal  estate  and  effects  not  specifically  bequeattied, 
which  had  been  possessed  or  received  by  the  defendant, 
and  also  of  the  said  J.  M.'s  ddbts  and  funeral  expences, 
and  the  sums  paid  in  dischafgd  thereof  by,  the  defend- 
ant, and  in  case  it  should  appear  that  such  perscmal 
estate  and  effects  were  not  sufficient  for  payment  of 
the  said  L  M.'s  debts  and  funeral  expences,  that  the 
deficiency  might  be  raised  by  sale  of  the  Great.  BoU 
ton  Estate,  or  a  sufficient  part  thereof  ；  and  that  the  said 
C.  F.  and  J.  T.  as  assignees  of  the  defendant,  might  be 
declared  ^to  stand  as  creditors  on  the  estate,  of  the  said 
J.  M.  for  the  amount  of  the  debts  paid  by  the  defend- 
ant and  the  said  R.  G. 一 C,  F.  and  J.  T.  as  aforesaid, 
beyond  the  amount  of  the  personal  estate  of  the  said 
J*  M.  possessed  by  the  defendant,  and  that  an  account 
might  also  be  taken  of  the  legacies  of  die  said  J.  M. 
charged  upon  the  rents  and  profits  of  the  real  estates 
before-mentioned,  and  of  what  had  been  paid  by  the 
defendant  in  discharge  of  such  legacies,  and  that  the 
same  might  be  raised  by  sale  of  such  estates;  and 
further  reciting  that  in  or  about  Easter  Term  a 
bill  was  filed  in  the  same  court  by  the  said  plaintiff 
against  the  defendant,  C.  F.  and  J.  T.  to  set  aside  the 
said  indentures  of  lease  and  release  of  the  and 
days'  of  as  having  been  fraudulenily  obtained, 
and  for  payment  of  the  said  legacies  of  1021/.  be- 
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queathed  to  the  said  plaintiff  by  the  said  J.  M.,s  will; 
aiid  further  reciting  that  another  bill  was  filed  in  the 
same  court  hj  the  said  C,  F. ~ J.T.  and  the  defendant^ 
against  the  said  plaintiff,  and  against  J.  H.  、  respecting 


blefore  mentioned  ；  and  further  reciting  that  by  an  order 
made  by  the  said  court  of  Exchequer  in  the  said  three 
causes  dated  the  day  of  upon  the  motion 

of  the  counsel  for  the  said  C.  F. 一 J.  T,  and  the  defend- 
ant, it  was  ordered  by  the  $aid  court,  by  consent  of 
the  said  plaintiff  then  present  in  court,  that  as  well  the 
^veral  matters  in  dispute  between  the  said  parties  in 
said  three  causes,  as  also  all  other  matters  in  dis, 
pute,  claims,  and  demands  d^ending  or  being  between 
the  defendant  and  plaintiff,  or  the  defendant  and  J,  T. 
as  the  trustee  of  his  estate  and  effects,  and  the  plaintiff, 
in  any  manner  or  wise,  should  be,  and  the  same  there- 
by were  referred  to  him  the  said  S..C.  C.  to  arbitrate 
and  award  and  determine  the  same,  so  that  he  should 
make  his  award  in  writing  between  the  said,  parties 
touching  the  several  matters  and  things  thereby  refer- 
red to  him,  on  or  before  the  day  of  then 
next,  which  sHould  be  confirmed  and  made  an  order  of 
the  said  court;  and  it  was  further  ordered,  that  as  well 
the  said  parties,  as  also  such  person  or  persons  whose 
evidence  might  be  thought  necessary  to  be  adduced  or 
given  to  him,  should  be  examined  upon  interrogato- 
ries, or  upon  oath,  in  such  manner,  and  by  and  before 
such  person  or  persons  as  he  should  direct  ；  and  that 
all  deeds,  books,  and  papers  in  the  custody  or  power 
of  any  of  the  parties,  relating  to  the  matters  in  ques- 
tion, should  be  by  them  produced  before  him  ；  and  fur- 
ther reciting  that  he  had  taken  upon  himself  the  said 
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arbitration,  and  had  ccmsidered  the  sevet^  matters  in 
difference  between  the  said  parties  at  the  time  of  mak- 
ing the  said  order,  so  far  as  the  same  had  been  laid  be- 
fore him  ；  and  further  reciting  that  the  time  limited  for 
making  his  award  in  the  premises  had  been  hj  several 
orders  of  the  «aid  court  enlarged,  he  the  said  S.  C.  C 參 
did  make  his  award  in  the  premises  in  the  words  and  ia 
manner  md  form  following,  (that  is  to  say),  first,  I  find 
and  declare  that  the  amount  of  the  personal  estate  and 
effects  of  the  said  J.  M.  possessed  or  received  by  the 
said  J.  G.  did  not  exceed  in  the  whole  the  sum  of 2800/. 
and  I  find  and  declare  that  the  funeral  expeoces  and 
debts  of  the  said  J.  M.  which  were  paid  and  sfttisfied 
by  the  -aid  J.  or  the  said  R.  G:  on  hb  account,  or 
the  said  C.  F.  and  J.  T.  as  his  trustees,  (including  the 
sum  of  4000 厶 secured  by  mortgs^e  of  the  Little  Bcdton 
Estate  as  aforesaid),  amounted  together.to  the  principal 
sum  of 8555/,  together  with  an  arrear  ofipjterest  thereon, 
the  particulars  of  which  payments  I  have  stet  forth  in  the 
schedule  annexed  to  this  my  award;  and  I  find  that  t^c 
annual  rents  of  the  messuages,  lands,  tenemeots,  and  he- 
reditaments in  Great  Bolton,  (not  specifically  devised  by 
the  said  J.  M.)  put  of  which  he  the  said  J.  M.  directed 
Ws  said  trustees  to  raise  and  make  good  the  deficiency 
of  his  personal  estate  to  pay  and  satisfy  his  funeral  ex- 
pences  and  debts,  did  not  exceed  the  sum  of  126/.  that 
the  whole  inheritance  of  the  premises  in  Great  Bolton 
were  not  at  the  time  of  the  death  of  the  saifi  J.  M.  or  at 
th，  time  when  such  funeral  expences  and  debts  of  the 
said  J*  M.  were  paid  and  satisfied  as  aforesaid,  worth  to 
be  sold  su 伍 cient  to  make  good  such  deficiency  of  the 
personal  estate;  and  I  do  therefore  declare  and  award  that 
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the  said  JL  G.  atel  the  stud  J.  T,  as  his  trustee,  (he  the 
•aid  G«  F.  having  dqMirted  this  life),  bjr  the  means  afore* 
wkl,  an4  standing  in  the  place  of  such  creditors  of  the 
said  J.  M.  and  by  virtue  of  the  said  indentures  of  the 

and         davs  of  became  and  now  are 

idt>8dutely  intitled  to  the  whole  beneficial  interest  in 
the  said  Great  Bolton  Estate;  and  I  further  declare' and 
ftward  that  the  devise  m  the  will  of  the  said  J.  M.  of 
the  manor  or  lordship  Litde  Bolton,  and  the  advow- 
son  and  right  of  presentation  to  Little  Bolton  Chapel, 
and  all  his  the  said  testator's  messuages,  lands,  tene- 
mentSy  tithes,  and  hereditaments  in  Little  Bolton  afore- 
Mid,  was  revoked  by  the  said  indentures  of  setdenijent 
of  the  and         days  of  •  herein  before 

set  forth;  and  I  further  find  and  declaim  that  the  only 
real  estates  which  passed  under  the  words  of  the  resi- 
duary devise  in  the  will  of  the  said  J.  M.  (that  is  to  say) 
" all  other  my  mest^uages,  lands,  tenements,  heredi- 
"《 taments,  and  real  estate  whatsoever  and  wheresoever" 
were  such  parts  of  the  said  Great  Bolton  Estate  as  were 
not  before  specifically  devised,  and  the  said  house  in, 
Acc  which  was  conveyeS  by  the  said  J.  G.  to  the  said 
T.  G.  by  the  said  indentures  oiF        and  .      days  of 

herein  before  set  forth;  and  I  therefore  declare 
and  award  that  the  said  T.  G.  hath  not  any  claim  or 
interest  whatsoever  in  the  real  or  personal  estate  of  the 
said  J.  M.  except  in  the  said  house  in.  Sec.  which  I 
direct  and  award  shall  be  accepted  and  taken  by  the 
said  T.  G.  for  such  estate  as  the  said  J.  G.  had  therein 
at  the  time  of  the  execution  of  Jht  said  indentures  of 
the;  and  days  of  in. full  satisfaction  of  all 
claims  and  demands  of  him  the  said  T.  G.  in  respect 
ef  the  ssud  legacies  of  1000/.  and  21/.  bequeathed  to 
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him  by  the  will  of  the  said  J.  M.  and  as、  to  the  sevei^ 
matters  in  diflference  between  the  said  parties  iii  respect 
of  the  estates  of  the  said  R.  G.  and  the  effect  of  his 
will,  and  the  several  codicils  or  testamentary  tvritings 
found  therewith  as  aforesaid;  I  declare  and  award  that 
the  several  lands,  tenements,  and  hereditaments  of  the 
saidR.  G.  situate  inRusholme  aforesaid,  (subject  to  their 
proportion  of  the  jointore  payable  to  the  said  A.  H.) 
were  well  and  sufficiently  devised  by  the  said  R.  G.  to 
the  said  T.  G.  in  fee-simple,  from  the  time  of  the 
second  marriage  of  the  said  A.  H.  and  I  do  therefore 
award  and  direct  that  the  said  J.  G.  and  1»  T.  shaU, 
iipoii  demand  for  that  purpose  made  by  the  .  said  T.  G. 
or  some  person  by  him  thereunto  lawfully  authorized, 
deliver  up  or  cause  to  be  delivered  up  to  hiiA  the  said 
T.  G.  or  unto  such  other  person,  all  the  title  deeds 
and  papers  and  writings  in  the  cust6dy  or  power  of 
them  the.  said  J.  G.  and  J.  T.  respectively,  relating  to 
or  concerning  the  said  premises  in  Rusholme  ；  and  I 
fiirther  declare  and  award  that  the  Isuids,  tenements^ 
and  hereditaments  of  the  said  R,  G.  situate  in  Ardwich 
aforesaid,  were  well  and  sii^ciehtly  devised  by  the 
codicils  or  testamentary  papers  fouxid  with  the  will  of 
the  said  R.  G.  as  aforesaid,  or  Some  of  them—  to  the 
said  T.  G.  in  fee-simple,  and  that  by  siich  devise  the 
said  T.  G.  upon  the  second  marriage  of  the  said  A.  H. 
became  intitled  to  the  said  premises  in  fee  simple^ 
(subject  only  to  their  proportion  of  the  said  A.  H.'s 
jointure);  and  I  find  that  the  said  J.  G.  or  the  said 
C.  'F.  and  J.  T.  as  hif  trustees,  received  the  rents  and 
profits  of  the  said  Ardwich  Estate,  (except  the  said  two 
closes  let  to  the  said  J.  H.  at  the  yearly  rent  of  8/.  8s. 
which  were  received  by  the  said  iT.  G*  from*  the  time 
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tibe  second  iiuurrkge  of  the  said  A.  H.  until  the  time 
when  the  possession-  thereof  was  also  delivered  up  to  , 
H*  A.  Esq.  An  pursuance. of  the  agreement  hereinafter 
H)ienti(Nied,  which  re&ts  and  profits  ainounted  in  the 
whole  to  the  sum  of  560/.  and  I  find  that  by  an  agree- 
ment dated  the  day  of  .  made  between 
W.  T.  on  behalf  of  C.  F.  and  J.  T,  as  such  trustees  as  • 
aforesaid,  of  the  one  part，  and  the  said  H.  A.  Esq.  of 
thfc  other  part,  the  said  W.  T.  agreed  for  the  sale  of 
certain  messuages^  or  dwdfing-houses  in,  &c.  and  the 
whple  of  the  Said  Ardwich  Estate  to  the  said  H.  A.  for 
•  the  3um  of  6300/.  to  be  paid  on  or  before  the 
day  of         then  next,  and  by  such  agreement  it  was 
provided  that  the  venders  should  have  the  rents  and 
profits  of  the  said  Ardwick.  Estate  up  to  the       day  of 
then  next,  at  which  time  the .  said  H.  A.  was  to 
lenter  into  the  receipt  thereof;  and  I  ftnd  that  such 
purchase  hath  betn^  since  completed,  but  that  the  rents 
and  profits  of  the  said  two  closes'  let  to  the  said  J.  H. 
hath  been  received  from  that  time  to  Christmas 
by  the  jsaki  T.  G.'  and  I  find  that  the  proportion  of  the 
said  suto  of  6300/.  which  was  agreed  to  be  paid  for  the  • 
Ardwick  Estate,  was  the  sum  of  4200/.  and  I  find  and 
award  that  the  proportions  in  which  the  said  Prestwicli, 
Ardwich,.  and  Rusholme  Estates  were  liable  to  contri- 
bute to  the  annual  payment  of  the  jointure  of.  the  said 
A.  H.  froift  the  time  of  the  second  marriage,  were  as 
follows,  (that  is  to  say):  Prestwich,  126/.  18^.  8d. 
Ardwick,  41/.  "U、  Srf.  Rusholme,  31/.  \Zs.  8d.  making 
together  200/.  and  I  find  that  all  accounts  in  respect 
of  the  contribution  of  the  Rusholme  Estate  to  the  said 
jointure  have  been  settled  between  the  said  parties  up 
to  Christmas         from  whkh  time  the  whole  of  the 
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saxd  jointure  hath  been  paid  to  t!»  tidd  A.  H.  up  f» 
the         day  bf         now  last  past,  by  the  said  J.  G. 
or  the  said  C.  F.  and  J:  T-  as  his  trustees,  and  upoA 
consideration  of  the  matters  aforesaid,  I  do  declare 
that  the  said  J.  G.  and  J.  T.  as  his  trustees,  ought  to 
pay  to  the  said  T.  G,  the  sum  of  560/.  die  amount  of 
•  the  rents  of  the  Ardwich  Estrte  received  by  die  said 
J.  G.  or  his  trustee  as  aforesaid^  deducting  thereout 
the  sum  of  SSlL  Is.  W.  the  amount  of  the  propwtidhs 
coiitributable  by  the  Ardwich  Estate  to  flie  said  jointure 
at  the  rate  herein  before  mentioned,  i^hich  reduces 
the  said  sum  of  560/-  to  the  stun  of  228/.  18^.  '8d.  and  • 
I  do  further  declare  that  the  said  J.  G,  and  J.  T.  as  his 
trustee,  ought  to  pay  to  the  said  T.  G.  the  sum  of 
4200/*  for  which  the  said  Ardwich  Estate  was  sold  ^ 
aforesaid,  with  interest  fdr  the  same  at  the  rate  of  41. 
per  cent.  per. aim.  from  the       '  day  of         to  die 
time  when  the  same  shall  be  paid,  deducting  lliereout 
the  Slim  of  289/.  13^,  8d.  the  amount  of  the  proportion 
contributable  by  the  Afdwich  Estate  to  die  ssud  jomtnre 
from  the  said        day  of       to  the       day  of 
•  and  also  the  sum  6f  237/.  12^.  6d.  the  amount  of  the 
proportion  contributable  by  the  said  Rusholme  Estate 
to  the  said  jointure  from  Christmas  to  ihn^  same 

time,  and  also  the  sum  of  50/.  8s.  th^  amoant  of  the 
rents  of  the  said  J.  H.  which  have  been  received  by  the 
said  T.  G.  since  the  of  the  Ardwich  Estate,  and 
also  the  sum  of  1 10/.  16s.  being  the  adnomit  of  certain 
parts  of  the  effects  of  the  said  R.  G.  possessed  by  the 
said  T.  G.  and  sold  by  him,  to  which  it  now  appears 
he  had  no  title;  and  I  award  that  the  said  sum  of 
4200/.  with  such  interest  as  aforesaid,  shall  be  acce})ted 
and  taken  by  the  said  .T.  G»  in  full  satisfaction  <^  ail 
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claims  and  dmands  of  him  the  said  T.  G.  in  respect  of 
the  said  Ardwich  Estate  ；  and  with  respect  to  the  costs 
of  the  several  suits  herein  befoi*e  mentioned,  I  am  of 
opinion,  that  the  said  J.  G.  and  J.  T.  his  trustee  oug^t 
to  pay  to  the  said  T.  G.  his  costs  of  the  said  suit  insti*. 
tuted  by  the  said  C.  F.—J,  T,  and  J.  G.  for  carrying 
the  trusts  of  the  said  J.  M.'s  will  into  execution  as' 
aforesaid,  to  be  taxed  by  the  proper  officer  of  the  said 
Court  of  Exchequer,  but  that  the  said  parties  respec- 
tively ought  to  bear  their  own  costs  of  all  the  said  suits 
depending  between  them  at  the  time     the  said  order 
of  reference;  and  I  do  award  and  direct  that  the  said 
J.  G.  and  the  said  J.  T.  out  of  the  estate  and  effects  .of 
the  said  J.  G.  conveyed  and  assigned  to  the^d  C.  F% 
and  hbn  the  said  J.  T.  as  aforesaid,  do,  on  or  before 
the         day. of         next,  pay  to  the  s^d  T.  G.  or. 
some  person  by  him  thereunto  lawfully  authorized,- 
such  sev^^al  principal  $|ums,  with  such  interest  and  costs 
as  herein  b^ore  particularly  mentioned,  after  making 
such  deductions .  as  aforesaid;  and  I  do  further  award 
that  upbn  payment  of  such  money,  he  the  said  T.  G.. 
shall,  if  he  shall  be  thereunto  required  by  the  said  J.  O. 
and  J.  T.  and  at  the  charges  and  expences  of  them 
the  said  J.  G.  and  J.  T.  execute  good  and  sufficient, 
releases,  conveyances,  or  other  assurances  of  all  his 
estate^  right,  title,  interest,  in  or  to  the  several  me9* 
suages,  lands,  tenements,  and  hereditaments  in,  IScc. 
herein  before  mentioned  to  them  the  said  J.  G.  and 
J.       or  either  of  them,  or  to  such  othgr  persw  or 
persons  as  they  the  said  J.  G.  and  J.  T.  shall  direct  and 
appoint;  and  I  do  further  award  and  direct  that  they 
the  said  parties  respectively  shall,  upon  or  at  the  time 
after  payment  of  the  money  herein  before  directed  to 

4C 
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be  paid,  they  shall  be  thereunto  reqniied,  ud 
at  their  own  respective  charges,  make,  execute,  and 
dditer  to  each  odier  sufficient  mutual  releases  in  writ- 
ing of  aU  actions^  covenants,  suits,  and  demands,  which 
they  the  said  J.  G.  and  J.  T.  as  hb  trustee,  and  the 
said  T.  G.  had  or  claimed  to  have  against  each  other  in 
respect  of  the  matters  in  difference  between  them  at  the 
time  of  mftking  the  said  order  of  reference;  and  I  do 
iuitiier  award  and  direct  that  lihe  future  paymentB  of 
the  aaid  jointure  of  200A  per  annum  shaU  be  from  time 
to  time  kept  down  and  paid  by  the  said  parties  respec- 
tively, in  the  proportions  herein  before  meotiooed;  and 
I  further  award  that  the  said  paitks  respectiirely  fihall 
bear  the  costs  cf  the  said  reference. 

SAITH,  that  by  an  order  of  this  courts  made  in  the 
Aree  several  before-menticHied  causes,  on  the 
day  of  upon  the  motion  of  the  counsel  of  the  said 
pbmtiff,  praying  that  the  aforesaid  award  might  be 
confirmed  and  made  an  order  of  this  court;  and  on 
h^uing  thief  counsel  for  the  defendant,  and  the  said 
J.  T.  it  was  entered  that  the  said  award  should  be,  and 
the  9ame  was  fbereby  made  an  order  of  this  court,  and 
thftt  the  same  should  be  binding  upon  the  said  several 
parties,  and  that  Aey  should  abide  by,  perform,  and 
folfil  the  said  award,  according  to  the  true  intent  and 
meaiiling  thereof,  as  by  the  said  award  and  order,  rc- 
ladon  being  thereunto  had  when  produced)  will  appear, 
and  to  which  the  defendant  for  his  greater  certainty 
refers.* 


TUt  was  the  case  of  Garuide  v.  Garuide,  mcntiiiird  in  page  S7i* 
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To  SET  ASIDE  an  Award y&rCoRRUPTiON  ancf  Pak- 

TiALiTY  in  the  Arbitrators. 

、  t 

To  the  Right  Honourable  William  Pitt, 
Chancellor  and  Under  Treasurer  of  his 
Majesty ，s  Court  of  Exchequer,  at  West- 
minster, Sir  James  Eyre,  Knt*  Lord 
Chief  Baron  of  the  same  Courts  and  the 
rest  of  the  Barons  there. 

Humbly  complaining,  sheweth  unto  your  Ho- 
nours your  orator  W.  £•  of,  &c.  in  the  county  of,  &c. 
grazier,  (debtor  and  accountant  to  his  Majesty,  as  by 
die  records  of  this  honourable  court,  and  othermse^ 
doth  or  may  appear,)  lhat  for  some  time  previous  to 
the  month  of  your  orator  had  considerable 

dealings  and  transactions,  in  the  way  of  his  business  of 
a  grazier,  with  J.  H.  of,  &c.  in  the  said  county  of,  &c. 
and  S，  T.  of,  &c.  aforesaid,  in  the  way  of  their 
trade  or  business  of  butchers,  which  they  then,  and 
for  some  time  before^  had  carried  on  in  partnership 
together;  and  that  in  the  said  month  of  the 
said  T-  H.  and  S.  T,  as  partners  as  aforesaid,  stood 
indebted  to  your  orator  in  the  sum  of  12 1/.  13,.  6d. 
on  the  balance  of  accounts  between  them;  and  your 
orator,  as  was  admitted  and  allowed  by  them  the  said 
J.  H.  and  S.  it.  upon  a  settlement  of  such  accounts  in 
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that  month;  and  the  said  J,  H.  was  also  at  that  time, 
as  he  likewise  admitted  and  acknowledged,  justly  in- 
debted  to  your  orator,  on  his  own  separate  account,  in 
the  sum  of  11.  Is.  and  the  said  S.  T.  was  also  then  in- 
debted tp  your  orator,  on  his  own  separate  account,  in 
the  sum  of  65 厶 6s.  and  your  orator  having  made  many 
fruitless  applications  to  the  said  J.  H.  and  S.  T.  for 
payment  of  such  debts,  he  your  <Hator,  in  the  said 
month  of  caused  actions  at  law  to  be  com- 

menced against  them  for  recovery  of  the  same :  And 
your  orator  further  sheweth,  that  soon  aftn*  the  com- 
mencement of  those  actions  the  said  S.  T.  made 
and  executed  an  assignment  of  all  his  estate  and  eflects 
to  certain  trustees,  in  trust  for  and  for  the  benefit  of 
his  creditors,  and  that  the  debt  originally  due  from  the 
said  J.  H.  and  S.  T.  as  partners  as  aforesaid  to  your 
orator,  having  amounted  to  the  sum  of  160/.  13^. 
one  moiety  whereof  amounted  to  the  sum  of  80/.  6^.  9d. 
and  the  said  J.  H.  having,  with  his  own  separate 
money,  paid  to  your  orator  the  sum  of  39/.  on  account 
of  such  partnership  debt  (whereby  the  same  was  re - 
duced  to  the  aforesaid  balance  or  sum  of  121/.  13^.  6(L) 
and  each  of  the  said  co-partners,  although  clearly  and 
fully  understood  to  be  liable  to  your  •orator  for  the 
whole  of  the  said  balance,  yet  being  liable,  as  between 
themselves,  to  pay  a  moiety  of  such  original  debt  of 
160/.  13^.  6cL 一 and  the  said  J.  H.  having,  by  the  said 
payment,  reduced  his  moiety  thereof  to  the  sum  of 
41/.  6s.  9d.  it  was  upon  the  occasion  of  the  said  S,  T. 
making  the  aforesaid  assignment  of  his  estate  and  effects 
agreed  between  the  said  J.  H.  and  your  orator,  that 
the  said  J.  H.  should  forthwith  pay  (and  he  accordingly 
did  afterwards  pay  and  satisfy)  to  your  orator  the  re- 
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mainder  of  his  the  said  J,  H.，s  moiety  of  the  sttd  origin 
nal  partnership  debt,  tc^ther  with  what  was  so  due 
to  your  orator  from  him  the  said  J.  H.  on  his  own 
separate  account  as  aforesaid:  and  it  was  also  agreed, 
with  the  privity  and  approbation  of  the  said  S.  T.  and 
his  creditors,  or  many  of  them,  that  your  orator  should 
come  in  as  a  creditor  under  .the  sakt  S.  TVs  said  assign* 
ment  of  his  estate  and  eflfects>  not  only  for  the  debt  so, 
as  aforesaidj  owing  to  him  by  the  said  S.  T.  on  his  own 
separate  account,  but  also  in  respect  to  the  said  S.  T.，s 
said  moiety  of  the  said  original  partnership  debt  of 
160/.  13^.  6d  and  take  a  dividend  out  of  such  estate 
tod  effects  in  respect  thereof,  rateably  and  in  pro- 
portion with  the  said  S.  TVs  other  creditors  ；  and  it 
was  agreed  between  your  orator  and  the  said  J.  H.  that 
the  said  J.  H.  should  ^ve  his  promissory  note  to  your 
orator  for  the  said  sum  of  801,  6s.  9d.  the  said  S.  T.'s 
moiety  of  the  said  original  partnership  debt,  as  a  se- 
curity far  so  much  of  such  moiety  as  should  not  be 
satisfied  by  means  of  such  dividend  out  of  the  said  S. 
T.，s  estate  and  effects,  and  that  your  orator  should 
discontinue  any  further  proceedings  in  the  said  actions 
at  law :  And  your  orator  further  sheweth,  that  the  said 
J.  H.  did  accordingly,  and  in  pursuance  "of  such  agree- 
ment, give  a  promissory  note  under  his  hand  to  your 
orator  for  payment  to  your  orator  of  the  said  sum  of 
80/.  6s.  9d.  being  the  amount  of  the  said  S.  TVs  moiety 
of  the  said  original  joint  debt,  and  which  said  note  b 
now  in  your  orator's  possession  ；  and  in  consideration 
thereof,  and  in  pursuance  of  the  said  agreement,  your 
orator  discontinued  the  said  actions  at  law,  and  part  of 
your  orator,s  costs  in  such  actions  was  satisfied  by  the 
said  S.  T.  or  placed  to  his  account,  and  the  residue  of 
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sach  costs,  amounting  to  the  sum  of  3/.  3*.  the  said  J. 
H.  agreed  andFundeitook  to  pay  to  your  orator  as  Uft 
die  said  J.  H.'sproportiQnor  share  of  such  casts:  And 
your  orator  forther  sheweth,  that  in  the  month  of 
a  dividend  of  9s.  in  the  pound  was  made 
among  the  creditors  of  the  said  S*  T.  who  took  the 
benefit  of  the  said  assignment  of  hh  estate  and  eflfects  ； 
«nd  your  orator  received  the  said  dividend  upon,  or  in 
respect  of,  the  said  sum  of  801.  69.  9d.  the  said  J.  T.,s 
moiety  of  the  aforesaid  partnership  debt,  and  which 
dividend  .so  received  by  your  orator  amounted  to  the 
sum  of  36L  Ss.  and  that  sum  being  deducted  from  the 
said  sum  of  80^  6s,  9d.  reduced  the  same  to  the  sum  of 
44/.  Ss.  9d.  and  that  the  produce  of  the  aaid  S.  T.*s 
estate  and  effects  comprized  in  the  said  as^gnment 
being  whdly  exhausted  by  the  payment  of  the 
dividend  among  his  creditors,  and  the  said  L  H.  having 
given  the  said  promissory  note  to  your  orator  as  a  se- 
curity far  so  much  of  the  said  sum  of  SQL  6s.  9d.  therein 
mentioned  as  should  not  be  satisfied  by  means  of  the 
dividend  out  of  the  said  S.  TVs  estate  and  e&cts,  he 
your  orator,  after  the  receipt  of  the  said  dividend, 
applied  to  the  said  J.  H.  for  payment  of  the  said  sum  of 
44/.  3^.  9rf.  so  remaining  due  on  the  said  promissory 
note,  after  deducting  ihc  said  divid6id>  as  also  fir 
payment  of  the  said  sum  of  Si.  3s.  and  your  orator's 
attcMney,  at  the  request  of  the  said  J.  H.'s  attorney, 
sent  to  him  a  letter,  containing  the  particulars  o(  the 
said  demands:  And  your  orator  furAet*  sheweth  that 
the  said  J.  H.  repeatedly  promised  to  pay  to  your 
orator  the  said  sum  of  3s.  9d.  and  also  the  said  sum 
of  3L  3s.  on  account  of  the  costs  of  the  said  actions; 
but  the  said  J.  H.  not  performing  such  his  promises 
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your  orator  at  length  caused  another  action  at  law  to 
be  commenced  against  the  said  J.  H.  in  order  to  re* 
cover  from  him  the  said  sums  of  44/.  3s*  9d.  and  3/，  3s. 
And  your  orator  further  aheweth,  that  the  said  last- 
mentioned  action  having  been  proceeded  in  to  issue, 
the  same  stood  for  trial  at  the  Lent  assizes  in  and  for 
the  said  county  of,  &c.  in  the  year  but  previous  to 
die  said  action  coming  on  to  be  tried  the  9aid  J.  H.  ap- 
plied to  your  orator,  and  to  his  said  attorney  in  such 
action,  and  earnestly  requested  that  your  orator  would 
consent  that  the  matters  in  difference  between  them, 
in  respect  whereof  the  said  last-mentioned  action  had 
been  brought^  should  be  referred  to  the  arbitration  of 
J.  S.  of,  ficc.  in  the  said  county  of,  See.  gent,  and  £• 
M.  of,  Sec.  in,the  same  county,  gent,  and  your  orator 
having  consented  thereto,  they,  your  orator  and  the 
said  J.  H.  thereupon  subscribed  their  names  to  an 
agreement  in  writing,  dated  the  day  of 

whereby  it  was  agreed  that  the  said  last-menticmed  ac« 
tion,  and  the  costs  tl^reof,  and  of  the  said  reference, 
as  well  as  all  other  matters  in  dispute  between  your 
orator  the  said  J.  H.  should  be  referred  to,  and  that 
they,  your  orator  and  the  siad  J.  H.  should  abide  by  the 
award  and  final  determination  of  the  said  J.  S.  and  £• 
M.  provided  such  award  should  be  made  in  writing, 
and  ready  to  be  delivered  on  or  before  the  day 
of  then  next:  And  your  orator  further  aheweth 
that  by  another  agreement  in  writing,  signed  by  your 
orator  and  the  said  J*  H.  dated  the  day  of 
k  was  agreed  that  the  time  for  the  said  arbitrators 
making  their  award  should  be  enlarged  until  the 
day  of  then  next,  but  the  said  arbitrators  did  not 
previous  to  or  on  that  day  make  any  award  touching 
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the  matters  so  referred  to  them,  although  several  ■ap- 
pointments had  been  made  by  the  said  arbitrators,  far 
proceeding  upon  the  said  arbitration,  aod  your  orator 
and  his  attorney  had  attended  at  the  reactive  times 
and  places  so  appointed,  and  were  prepared  and  ready 
to  have  entered  upon  the  said  reference  ；  but  althou 
the  said  J*  H.  attended  at  one  of  the  said  meetings, 
was  unprepared  to  enter  upon  the  said  reference  ；  and 
at  the  rest  of  the  said  meetings,  neither  the/ said  J.  H. 
nor  aqy  person  on  lus  behalf,  did  attend,  aldiougfa  the 
said  I.  H.  had  due  and  proper  notices  previously  given 
to  him  of  such  respective  appointments  ；  and  your 
orator  further  sheweth  that  on  the  day  of  the  said 
month  of  your  orator  and  the  said  J.  H.  agreed 
that  T.  C.  of,  &c.  aforesaid,  gentleman,  should  be 
added  as  an  arbitrator  to  the  said  E.  M.  and  J.  S.  and 
that  the  award  of  any  two  of  them  should  be  binding, 
and  that  your  orator  and  the  saidJ.  H.  should  execute, 
and  they  did  accordingly  execute  bonds  of  arbitration 
to  each  other,  dated  th^  day  of  and  that  by.  the 
bond  so  executed  by  your  orator,  he  became  bound  to 
the  said  J,  H.  in  the  penal  sum  of  100/.  with  a  condi- 
tion thereunder  written,  in  the  words  and  figures  or  to 
the  e&ct  following,  (that  is  to  say):  "  The  condition  of 
" this  obligation  is  such,  that  if  the  above  bounden 
" W.  £•  his  heirs,  executors,  or  administrators,  or  any 
" of  them,  on  his  and  their  parte  and  behalfs,  shall  in. 
"  all  things  well  and  truly  stand  to,  obey,  and  abide 
" by,  perform,  fulfil,  and  keep  the  award,  order,  arbi- 
" trament,  end,  and  final  determination  of  T.  C,  of,  &c. 
" in  the  county  of,  &c.  gentleman,  £•  M.  of  the  same 
" place,  gentleman,  and  J.  S.  of,  &c.  in  the  said. 
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cointyt  ^etitkman,  or  of  any  two  of  thein^  urbitm* 
tors,  indifferentily  elected  and  named,  as  well  on  the 
" part  aad  bebalf  of  tke  above  bounden  W.  £•  as  of 
the  afaove  na^ied  J.  £L  to  arbitrate,  award,  order, 
"  judge,  ttid  determine  of  and  concerning  all  and  ail 
" mtoner  of  action  ai]id,  actions^  c^use  causes  of 
action,  suits^  bills,  bonds,  specialties,  judgn^nt^, 
ceremonies^  extents,  qnftirds^  controversies,  tres， 
passes,  damages,  and  demsmds  whatsoever,  at  any 
time  heretofore  bad,  mad^,  moved,  brought,  cpm- 
" menced,  sued,  prosecuted,  suffered,  committed; 
" or  depending  by  and  between  the  said  parties,  or 
" either  of  them,  so  as .  the  said  award  be  made  in 
writiilg)  and  ready  to  be  delivered  to  the  parties  in 
difference,  (or  such  of  them  as  shall  desire  the  same) 
" on  or  before  the       day  of  next :  Then  this 

" obligation  to  be  void,  6r  else  to  remain  in  full  fdirce." 
And  the  bond  executed  by  . die  ssdd  J.  H.  as  aforesaid 
was  in  the  same  penalty,  and  with  a  condition  tb  the 
$ame  effect  as  the  conditkm  to  the  bond  sp  executed 
by  your  orator,  as  by  such  boudd  and  the  conditions 
thiereofy  'reference  bciing  thereunto  respectively  had, 
iviU  appear;  and  your  orator  further  sheweth,  that  your 
orator  being  very  desirous  tlUut  the  said  arbitration 
should  be  proceeded  in,  and  an  award  be  made  before 
the  expiration  of  the  time  limited  bjr  the  said  arbitration 
bondd,  he，  your  orator,  and  Im  attorney,  between  the 
said  month  of  >  dnd  the  month  of  following, 
made  repeated  applications  to  the  ssaA  J.  fi.  and  his 
attorney,,  and  the  arbitratora  named  in  die  said 
bonds,  to  appoint  a  time  fiw,  proceeding  upofi  the  said 
arbitration,  but  the  said  J.  H.  constantly  declined  ap- 
pmatinf  any  timhimsclffoy  that  pmpoic  ；  andiihhougii 
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the  said  arbitrators,  or  some  or  one  of  tbem,  between 
the  said  months  of       and  appointed  or  pro- 

posed different  days  for  proceeding  upoa  the  said  arbi- 
tration, and  hearing  the  rtspectiVe  aUegstiDi&of  youf 
orator  and  the  sakt  J.  H.  and  the  evidence  of  their 
t^specdve  witneases,  yet  the  said  J.  H-  constantly  pre- 
tended that  it  did  hot  suit  hiiriy  or  he  could  not  miake 
it  coavehient  to  attend  the  、  said  arhitratops  on  the 
Kspective  day&  so  nte4,  and  hetlid  not  so  attend; 
and  after  your  orator  and  his  said  attJcaTiey  had  made 
Various  inefiectual  attempts  to  get  the  saJul  arbitration 
proceeded  in^  the  said  £.  M.  at  length,  on  the 
day  bf  wrote  and  senta  letter  of  that  date 
to  your  orator's  attorney,  Mr.  J.  B，  advising  him  to 
write  a  letter  to  &e  said  J.  H.  desirii^  himtiie  said 
J.  appoint  any  day  between  the  sajd  day  of 
and  the  day  of  、  following,  for  prooeedbg 
upon  the  said  arbitration,  and  uccordiDgly  the  said 
Mr.  B.  on  or  about  the  day  of  the  said  month  of 
wrote  and  a  letter-to  the'  attoniey  of  the 
aaid  L  H.  of  tfa^  dat^,  d^iring  that  he  die  sud  J.  H. 
dr  fais  said  attomej,  、  would '  appoint  any  day  betw^n 
that  time  and  the  said.  day  of  for  procee^g 
upon  the  said  aiixtratibn^  and  they  were,  or  one  of 
thein  wis  therein  desired  to  aq^poiht  a  day  accordingly, 
but  ahhough  such  letter  wastcceived  by  the  said  J.  H: 
or  his  attorney,  on  the  same  or  day  of 
or  thereabouts,  yet  neitlier  of  them  did  return  any 
ans\rer  thereto,  either  to  your  orator  or  his  said  attor* 
ftey ;  alEld  therefore,  on  die  dky  of  the  add 
inonth  of  the  said  Mr.  B»，s  cfctk  applied  first  16 
the  saijd  J.  H.  ,s  attorney  for  aA  answer  to  the  said  letter, 
who  referred  him  to  the  slid    iL  andiie  aw<yduigl7 
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on  that  day  went  to  tfa^  house  of  the  said  J.  H,  and 
desired  him  to  fix  on  a  day  .  between  thsft  time  and 

following  for  {H-oceeding  on  the  said  arbitration 
according  to  the  desire  of  the  saW  Mr,  M-  aftd  there- 
upon the  said  J,  H.  declared  that  he  could  not  make  it 
convenient  to  attend  the  said  arbitrators  on  s^iy  day 
previouis  to  or  oh  the  said  the  4ay  of  ^ 
said  month  of"  as  proposed  by  the  s^d  Mr.  M» 

and  he  the  said  H«  the  same  time  declined  to 
mention  and  did  not  mention  any  other  day  when  he 
would  or  could  make  convenient  to  attend  the  8ai4 
arbitrators;  and  your#orator  further  sheweth,  that  .oil 
the  day  of  being  ifpwards  of.  four  months 
^ter  the  execution  of  the  said  arbitration  bonds,  the 
§aid  £.  M.  and  T.  C.  (two  of  the  arbitrators  named  in 
the  said  bonds),  at  the  pressing  solicitation  of  your 
orator  and  his  said  attorney,  subscribed  their  names  tp 
4  writing  dated  the  said  day  of  whereby 

they  appointed  the  day  of  at  the  houst 
of  P.  in,  &c,  aforesaid,  to  hear  the  evidence  and 
allegations  of  tfie  said  J.  H.  and  your  pratdr^  and^ 
otherwise,  to  proceed  on  the  $aid  reference,  an^  ,  copy 
qf  which  said  writing  or  notice  was  delivered  to  the 
aaid  J*  H.  and  J.  S.  respectively,  on  the     .       day  of 

by  a  messei^r  sent  by  the  said  E.  M«  and  T.  C. 
Cor  that  purpoae,  aiid  the  s^d  J.  S.  said  he  would  attend 
accordingly,  and  notice  was  on  the  same  day  given  to 
your  orator  iA  such  last  mentkaied  appoiat^ncnt;  and 
yooT  oiatpr  further  sheweth,  that  on  the  said      day  of 

the  said  £.  M.  and  T.  C 声 pursuant  tp  their  said 
appointment)  attended  at  the  house  of  the  said  P.  G. 
uit  aforesaid,  and  the  said  two  arbitratora  were 
tfaeaand  there  attended  hjr  your  Qratc8P  ―  attorney 
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the  said  Mr.  B  smd  your  orator's  witnesses,  and  they 
the  said  two  arbitrators  continued  at  the  said  house 
from  the  monung  of  the  said  day  of  untH 
about  eight  or  nine  o'clock  in  the  evening  of  that  day, 
during  which  time  neither  the  said  J.  H.  nor  anyp^-son 
on  his  behalf,  attended  the  一 d  arbitrators,  nor  did  he 
send  any  message  to  them  assigning  any  reason orexcuae 
for  his  nonattendance,  nor  did  the  said  arbitrator  J.  S. 
attend  such  meeting,  or  send  or  assign  any  reason  for  his 
nonattendance  ；  and  that  about  eight  or  nine  o^cIock 
in  the  evening  of  the  said  ♦  day  of  、  and  not 
earlier  than  eight  o'clock  in  tha*  evening,  die  said  two 
arbitrators  £•  M.  and  T.  C.  heard  the  testimony  of  the 
said  Mr,  B.  touching  the  causes  of  the  aforesaid  miction, 
in  Inspect  whereof  ,  the  said  reference  had  been  made, 
ahd  thereupon  the  said  E.  M.  and  T'  C.  declared  that 
they  were  perfectly  satisfied  that  your  orator  had  suf- 
ficiently established  his  said  demands  upon  the  said 
h  H.  for  the  said  sum  of  44/.  3《. 9d.  in  respect  of  the 
said  promissory  note,  and  for  the  said  sum  of  31  3s.  on 
account  of*  the  said  J.  H.,s  share  of  the  colsts  of  the  said 
first-mentioned  actions,  and  that  no  further  testimony 
necessary  on  your  orator,s  behalf  in  suppprt  of  sudi 
demands,  although  they  the  said  E.  M.  and  T.  C.  weie 
at  that  time  expressly  told  that  your  orator  had  other 
witnesses  whom  your  orator  meant  to  have  examined 
before  the  said  arbitrators,  in  case  they  had  not  so 
declared  themselves  satisfied  with  the  said  Mn  B，,s 
evidence,  or  in  case  the  said  J.  H.  had  made  any 
defence  before  the  said  arbitrators  which  might  have 
rendered  it  necessary  to  examine  such  other  witnesses 
of  your  orator;  and  the  said  Mr.  B.  did  at  that  time 
ofaflcm  and  say  to  .the  said  £,  M.  and  T.     that  if  the 
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said  ]•  H.  should,  before  they  the  said  arbitrators 
should  make  their  award,  offer  any  evidence  which  they 
the  said  arbitrators  might  think  material,  he  the  said 
lllr.  B.  on  behalf  of  your  orator,  together  with  your 
orator's  other  witnesses;  ought  to  have  an  opportunity 
of  being  present,  and  of  being  heard  as  to  what  should 
be  so  o&red  by  or  on  the  behalf  of  the  said  J.  H，  ahd 
of  answering  or  replying  to  or  endeavouring  to  answer 
or  reply  to  the  same,  and  the  said  arbitrators  thereupon 
acquiesced  in  the  pr<|priety  thereof,  and  promised  your 
orator  should  have  such  opportunity  ；  and  before  the 
said  arbitrators  £•  M«  and  T.  C.  left  the  said  house, 
they  declared  and  expressed  to  your  orator  and  the 
$aid  Mr*  B,  their  final  and  absolute  resolution  to  be 
that  they,  would  meet  at  tiie  house  of  the  said  Mr.  C« 
at,  8cc.  aforesaid,  •  on  the  then  next  day,  to  settle  and 
prepare  instructions  for  their  award,  which  ihty  would 
employ  a  Mr*  T.  an  attorney  to  prepare  forthwith  ac- 
cordingly, and  that  they  would  not,  after  die  many  de- 
lays and  disappointments  which  the  said  J.  H.  had  oc 
casioned,  give  themselves  or  the  parties  concerned  any 
further  trouble  about  the  business,  or  the  said  E«  M. 
and  T.  C.  expressed  themselves  to  that  effect:  and 
your  orator  further  sheweth^  that  from  what  had  passed 
at  the  said  meeting  on  the  said  day  of  your  ora^ 
tor  and  his  said  attorney  concluded  that  it  would  not 
be  necessary  for  your  orator  or  his  said  attorney,  or 
your  orator's  witnesses,  to  attend  the  said  arbitrators 
agsun  on  the  business  of  the  said  reference,  but  that  the 
said  E.  M.  and  T.  C.  would  have  rn^dt  an  award  iii 
your  orator^9  favour  ;  but,  as  your  orator  has  sitacc  dis- 
xrovered,  they  the  said  £*  M.  andT.  C.  on  Wednesday 
the  ？     day  of  the  said  month  of      met  at  the  house 
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of  the  said     G.  and  were  at  such  meetii^  attendedby 
theissud  J.  &  and  J.  H.  and  also  by  his  the  said  J. 
attorney,  and  several  persons  as  his  witnesses  ；  and  in 
the  afternoon  of  the  said  day  of  the  said 

three  arbitrators  £•  M« T*  C.  and  J.  S.  made  and 
executed  an  award  in  writing  of  that  date,  which  being 
afterwards  delivered  to  your  orator,  he  thereupon,  to 
his  great  surprise,  found  that  after  therein  takipg  notice 
that  they  had  been  duly  attended  by  the  attorneys  or 
soiicitors  for  the  said  pardes,  an^  had  heard  and  ex- 
amined  the  allegations,  witnes^s,  and  evidence  of  and 
for  the  said  parties,  and  had  deliberatdy  considered  the 
same,  they  the  said  T.  C. 一 E.  M.  and  J.  S.  did  there- 
by award  and  orcler  that  all  actions,  suits,  quarrels,  and 
controversies  whatsoever,  had,  moved,  arisen,  or  de- 
pen^ng  by  or  between  the  said  J.  H.  and  your  orator, 
in  law  or  equity,  for  any  manner  of  caitse  whatsoever, 
should  cease  and  be  no  further  proceeded  in  or  pro- 
secuted; and  that  the  said  promissory  note  of  the  said 
J.  H.  shcuuld  be  delivered  up  and  cancelled,  and  that 
your  orator  should  pay,  or  cause  to  be  paid,  unto  the 
said  J.  H.  the  sum  of  10/.  lOs.  on  the       day  of 
then  next,  for  his  costs;  and  that  on  payment  of  the 
said  sum  df .  10/.  lOt,  as  aforesaid,  as  well  your  orator 
as  the  said  J;  H.  should  respectivdy  make,  seal,  tod 
execute,  each  party  unto  the  other,  mutual  general  re- 
leases of  all  actions,  suits,  and  causes  of  action  depend- 
ing between  them  ；  and  of  all  ^ebts,  damages,  ac- 
counts, reckonings,  and  demands  whatsoever,  from  the 
beginning  of  the.  world  to  the  day  of  the  dates,  of  the 
said  bonds,  as  by  sudi  award,  reference  being  there* 
unto  had,  will  appeal* :  And  your  orator  further  shewetht 
that  the  said  meeting  tA  the  said  arbitrators  cm  ihe  said 


dty  x>f  1.  WES  not  uttciidfidLckfaer  by 

your  orator  or  his  said  altprney,  or  any  person  on  his 
your  oratot's  behalf  ncr  was  eaxy  notice,  previous 
that  day  y  fjirni  by  the  said  arbitratols^  or  any  or  either 
of  ihem^  to  yotir  omtor  or  his  said  attorney  that  thejr 
intended  to  me^  dn  .that  day  to  hear  the  aUqptioas, 
erideiioe^  ami  witnesses'  ctf  or  on  the  part  of  the  said 
JL  £L  or  respteotiog  Ihrsaid  reference;  and  although  it 
iKis  and  is  recited  ia  the  sspid  award  that  the  said  Area 
arbhratbiB  had  heeii  dafy  :  attended  by  the  attorneys 
for  3raQr  orator  md  the:  said  J.  H.  and  had  heard  and 
exattiined:      aUcgationa,  witnmses^  and  evidence  of 
and  for  .bcKbh  parties,  mA  had  deBbecsCcfy  considered 
the  same,  jet  ia  bsA  the  said  J.  S*  never  was  attended 
dther  by  your  osator  or  hia  Maormy  u^xm  the  business 
of  the        refetenct;  and  the  nid.  two  other  arbi- 
tmtocs^  £»  M*  md  T..  C.  did  not  faedsuUe  testimony  of 
迎 jour  oratar's  wiftnenea  nqieatiDqp  the  sutto^  of  the 
wid  reference,  aUtiumgh  ttaey  the  said  £.  M.  ted  T.  C. 
had,  m  bereiobefbre  imsdy  btStn  faOy  ap|inated  nd 
inferaped  tAat  yom  dtatat  bad  dthtt  witoetses  aid 
evufenoe  to  prodoee  tMdniqp  the  $sdd  tdkrence,  and 
tfa£)*:*oq^tt  f hotsfoFQ,  and  imder  the  eirciiiii9taiice$ 
Ifore^kU  as  y6ikr  oiktat  bntnhfy  inmtB,  to  have  de- 
icrted  makvig      vtmd  mi&vcmrable  f«  jrour  orator 
mtU  tiney  had  hcttrdfinck  athdr  witoessm  aiid  evidence 
m  the  pari  of  your  orator;  aiid  your  omtor  onghl^  as 
lie  adbo  ImmUjr  mmts^  tb  have  lad  rtsumMe  na6M 
Ipven  to  kilft  by  tfte  aaid  affbhratoiis^  Dr.  soiBtc  or  dnc  of 
tbc2%  iffOYkw^  «^  tfit  ittd        dafof         of  their 
intenteto  ttcet  ifti       daj^  vqtob  Hoik  nsM  itkatehix, 
in        tibal  ymr  ovafor  and  Us  attornfejr  Mii  wifiiessek 
tAi^H  hairf  been-  i^tpateA    .^tteiidi  such-Aiefetftif;:  ntti 
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your  onftM*  tasfKSsiy  avers  that  the  ttfiomaid  sward 
was  the  effect  of  a  collusion  between  the  said  arbitrators 
and  the  said  J.  H.  or  of  their  partiality  for  him,  or  die 
same  was  obtained  by  him  Grom  them  by  mme  corrupt, 
undue,  or  un&ir  means,  as  is  evident  from  the  afore* 
said  improper  conduct  of  the  said  aibitrators :  and  your 
orator  likewise  humbly  insists,  that  under  the  circma* 
stances  and  for  jthe  reasons  aforeetai^  and  for  that  the 
said  arbitrators  so  grossly  miacdndiicted  tibemselves  as 
aforesaid,  he  your  orator  ougj^t  Jiat  to  be  bound  by  the 
said  award,  vnd  the  rather  ^a.foiLlliat  your  orator's 
demands  against  the  said  J;  H>  :m  respect  wheieof  the 
said  last  mentkmed  actiab  was  brought  against  him, 
were  founded  in  neasoa  and  justice,  and  your  orator 
was  well  intitted  to  be  satisfied  the  same,  and  in  fieurt 
your  oratw's  said  demand  upon  the  said  J.  H.  for  tbe 
said  stun  of  3/1  St.  oaaccoiint  of  the  .costs  of  the  said 
first  mcntiancd  actyns^  nerer  was  disputed  by  the  said 
J.  H.  and  was  admitted  by  him  or  on  his  behalf  before 
the  said  arbitrators  at  tbdr  said  last  mendoiied  meeting 
to  be  a  good  and  juat  demand,  and  in  ftct'tiie  said 
arbitrators  did,  a3  your  orator  hath  since  discoraced;  ot 
been  informed^  allow  such  your  orator's  demand  of 
3i.  3^.  on  accouMoftfae  costs  of  the  said  fint  mentioned 
actions,  md  'Aat  they  deducted^  or  pneleiided  to  deduct 
the  same  from  the  said  J.  H*，s  costs  of  the  said  last 
mentioned  action,  and  therefore  the  ^aid  award  was 
very  unfiiir  and  unjust,  and  ought,  as  your  orator 
humbly  inirists,  to  be  set  aside  or  declared  void:  and 
your  orator  further  aheweth,  that  for  the  venom  albre* 
said  he  hath  refoaed  to  abide  by  die  said  award,  and 
hath  frequently  ^ce  such  award  wbs  made  ajqdied  to 
the  said  J.  fL  and  requested  him  to  pay  and  satisfy 
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your  orator  his  said  demands,  in  respect  whereof  he 
commenced  the  said  last  mentioned  action,  and  your 
prator  hoped  that  such  his  requests  would  have  been 
complied  with,  as  injustice  and  equity  the  same  ought 
" have  been,  and  that  the  said  J.      would  not  have 
insisted  upon  your  orator's  performing  the  said  award  ； 
BUT  NOW  SO  IT  IS,  mayitplease  your  honours,  that 
the  said  J.  H,  combining  and  confedentkig.with  divers 
other  persons,  at  present  unknown  to  your  orator, 
whose  names  when  discovered  your  orator  crave?  leave 
insert  herein,  with  apt  martter  to  charge  them  as  par- 
ties defendants  hereto,  and  contriving  to  injure  your 
«ator  in  the  premises,  REFUSES  to  comjdy  with  yotn: 
orator's  sud  request,  and  insists  upon  your  orator's 
abiding  by  and  fperforming  the  said  award,  which  he 
contends  is  a  just  and  proper  award,  and  pretends  that 
no  unde^  means  were  made  use  of  by  him  to  obtain  the 
same,  and  that  the  said  arbitrators  in  makii^  such 
award  were  not  influenced  by  any  improper  motives 
and  that  due  and  proper  notice  was  given  to  your  ora- 
tor previous  to  the  said      >    day  of  that  the 
said  arbitrators  trould  meet  on  that  day  to  hear  the  al- 
legations and  evidence  of  and  on  the  part  of  the  said  J. 
H.  or  that  your  wator,  and  his  said  attorney  Iwl  notice 
given  to  them  on  that  day,  mid  previous  to  the  said 
award  being  made,  that  the  said  arbitrators  were  met 
together  at,  &c.  aforesaid,  updn  the  business  of  the  said 
reference:.  WHEREAS,  your  orator  charges  that  th^ 
said  arbitrators,  or  any  qt  either  of  them,  or  any  other 
person,  <tid  not  at  any  time  previous  to  the  said 
day  of      give  your  oratpr  or  his  said  attorney  Mr.  B. 
any  notice  that  die  said  arbitrators  intended  to  meet  on 
that  day  on  the  business  of  the  said  ri^fei^wce,  or  to 
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hear  the  Wtegnti 卿, witnesses,  and  evidence  of  anA^pn 
the  part  of  tte  »idL  H.  nor  was  any  proper  w^ke  on 
l^at  day  giyeo  to  your  orator  or  the  said  Mr,  B.  that 
the  said  arbitrators  had  met  together,  or  were  oa  diat 
day  to  meet  tog^er  upon  the  business  of  tfac  said  re- 
ference, and  to  hear  die  aUegalioiis  and  evidence  of  and 
on  the  port  x)f  die  said  J.H.  in  case  any  suck  notice  bad 
been  gbroT  to  your  orator  and  the  said  Mr.  B,  on  diat 
day  (but  wh'ic^  notice  your  orator  expreaslf  charges 
was  pot  given),  the  same  was  not  a  proper  notice  in 
pokit  o£  time,  and  it  was  unreasonable  to  desire  or  ex， 
pect  your  oratpr  and  the  said  Mr.  to  attend,  or  to 
IMTDcure  his  your  orator's  witnesses  to  attend  the  said 
arbitrators  a"  be.  aforesaid,  and  in  fact  it  was  impossi- 
ble for  lihpm  to  attend  in  the  forenoo 寶 on  that  day,  or 
indeed  at  my  time  upon  so  short  a  notice^*  your 
orator's  then  place  of  residence  being  at  the  distance  of 
about  ten  miles  from,  &c.  and  the  said  Mr.  B.'s  then 
place  of  residence  being  at  the  distance  of  twelve  nules 
from,  &c.  and  the  said  Mr*  B.  having  been  during  die 
morning  and  latter^  part  of  the  said  day  of 

at,  &c.  in  the  said  counly  of,  &g.  distent 
, eighteen  miles  from，  &c,  on  some  important  business 
in  the  way  of  his  profession,  w)iich  he  could  not  leave, 
as  Uie  8sud  arbitrators  w^U  knew,  b^re  they  made  and 
executed  dieir  said  award  j  and  although  T\  M«  who 
was  one  of  your  orator's  witnesses,  and  who  resided  at 
the  distance  of  only  about,  six  or  seven  miles  firosi, 
&C.  upon  hearing  on  the  said  day  of 

{hat  the  said  arbitrators  were  met  together  at, 
upon  the  business  of  tlie  said  reference,  did  attend 
them  there,  and  was  asked  some  questions  by  }kcmi 
yet  ke      not  present  whe»  way  other  witnesses  were 
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<iuaaAatdy  or  tiie  akid  reference  web  prdboedeck  upon, 
but  be  was  desired  tty&cpvt  frotad  thfe  reom  wKm  ^ 
saUtn^m  wefe  ^  M6n  as  mdr  questions  kati  bteir* 
adfcd  htmv  nor  wm  he  npcm  that  occasion  vt&heA  tbb 
proper  qaesdonsy  or  foUty  'w  pfoperfy  examiii^d  oir 
foot  dtsMK^s  bdedf,  diere  biting  no  pers6n  tfakre 
presaent  on  yottlr  orator^s  patrtt6  examine  thfe  daidF  T.  Mj 
arpw  stt^  qiie6tit>iis  t6'Miii  as*  ooght  to  have  been'  fm^ 
aAdf  a6/v^oiild  have  diaclosed  sevaral  material  fifeis^ 
wiiifiyt  his  knowledge  toux^ing  diie  n^atters  of  tKe  saad 
reference  ：  And  your  orator  tordier  chsu*ge&y  tteri:  if  the 
said  arbitrators  (^d  on  the  day  of  hedi*  Mf 
ivvcfie&ses  of  evidence  on  die  pM  of  die  saH  J.  H.  suchr 
eVictence  6t  the  ，  tes^ony  of  such  witnessis  did  not 
ii^HA^t  them  in  ihaiiiig  thteir  aferesaid  aWard;  and'- 
ihM  the  said  arbitrators,  in  m%dcin]g^  their  Said  ai^*^, 
yj^re  ih^eticed  by  partialit]^  for  the  said' J.  H.  of  bf 
sf}fne  uhdne  or  irtipropci*  ihotiVes,  ahd  Wef e  itt'  coUul^ion'^ 
vHth  him,  or  he  obtained  suth  award  by  SoWie  cctfrupt, 
undue,  unfki^  or  hiiproper  means  ；  and  at  other  titties* 
the  said  h  H;  pretends  that  when  yonr  orator  coin- 
menced  flie  said  last  mentioned  action,  he  harf  hot  ajny 
giood'  of  just  demand  upon  him  the  said  J.  H.  in  respectf 
to  Ae  said  promissory  note,  or  on  Uccaiint  of  the  said- 
partnership  debt,  for  that  as  he  the  said  S.  H.  pretends' 
you!r  bratbr  to6fc  the  said  promissory  note  merely  as  a  • 
collateral  security  for  the  dividend  which  youi*  orator  . 
was  to  receive  oiit  of  the  said  S.  TVs  estate  and  efFects,^ 
or  that  wKen  he  the  said  J.  H.  satisfied  your  orator  his 
the  said  J.  H.，d  moiety  of  the  said  partnership  debt, 
your  oratbi*  agreed  to  relinquish  any  claim  upon  hiiti 
the  said  h  H'.  in  respect  of  the  said  promissory  note  ；: 
tfiat  When  your  oiiator  commenced  the  said  rturt- 
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mentioned  action,  he  had  not  any  good  or  just  ddttmd 
upon  him  the  aaid  J.  H«  od  account  of  the  ^costs  of  ibe 
8^  first  mentioned  aotioDs :  WHEREAS  your  orator 
charges  that  thb  said  promissoiy  note  was  actoaliy 
giv"  by  tbe  said  J.  as  a  security  for  so  much  of  the 
said  S.  T.*s  moietj  of  the  said  partneFsh^  debt  of 
IfiO/.  13^.  6d.  Bs  the  dividend  out  of  fais^  said  S.  T.'s 
estate  and  efiects  would*  not  extend  to  pay ;  and  your 
OTator  expressly  charges  that  neither  at  the  time  when 
the  said  J.  H.  satisfied  his  moietj  of  the  ssdd  partnership 
dicbt,  nor  at  any  other  time,  did  your  OTator  in  any 
manner  agree  to  abandon,  give  up,  or  relinquish  the 
said  promissoiy  note,  or  his  claim  and  demand  upon 
the  said  J.  H，  for  so  much  the  ssiA  S:  T.'s  moietjr  of 
the  said  partnership  debt  las  bis  said  dividend  would  not 
extend  to  pay;  and  your  orator  further  charges  that 
the  said  J.  H.  was  not  only  bound  and  liable  to  pay  to 
your  orator  so  much  of  the  tosts  of  the  said  first  men- 
tioned actions  as  should  not  be  satisfied  by  or  recovered 
from  the  said  S.  T*  but  that  he  the  said  S.  H.  did 
actually  promise  and  agree  to  pay  to  your  orator  the 
sum  of  3L  3s.  on  account  of  such  costs;  and  year  orator 
also  charges  that  the  said  J.  H.  never  did  in  any  maimer 
dispute  whh  your  orator  his  the  said  J.  H.'s  liability  to 
pay  and  satisfy  your  orator  such  sum  of  3/.  3s.  on  ac- 

•  count  of  the  aforesaid  costs,  but  on  the  contrary,  the 
sidd  J.  H.  at  the  time  he  proposed  the*  said  reference 

•  to  your  orator,  did  admit  and  acknowledge  before  the 
said  Mr,  B.  and  several  other  persons,  that  your  oratw 
had  a  just  demand  upon  him  the  said  J,  H.  for  such 
sum  of  3/.  3^.  on  account  of  the  said  costs,  and  said  his 
attorney  had  had  directions  from  him  to  pay  the  same, 
and  admitted  himself  then  liable  to  the  payment 
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thfiveof;  and  your  ombar  charges  that  dK*  said  J.  H. 
could  not  and 捉. not  dilute  his  engs^^ements  and 
IkMk^  to  pay  the  said  sum  of  3L  Ss.  and  the  said 
arbkntors  theiefbte  ougfat  at  least  to  Mve  awwded  the 
paymeat  of  SQch  sum  of  3L  Ss.  to  your  oiator,  together 
whh  your  orator's  costs  in  reqiect  of  the  said  last  men- 
tioned acdoQ,  and  in  respect  of  the  aaid  reference,  as 
your  orator  upon  establidung  his  demand  for  such  sum 
of  3/.  3^.  upon  the  trial  of  the  said  last  mentioned 
action,  would  have  beeD  mtitled  to  his  costs,  though 
he  should  have  failed  in  establishing  his  said  other  de- 
mand, but  nevertheless  the  said  J.  H.  insists  upon 
your  bnAot  performing  the  said  award,  and  Areatens 
and  intends  to  proceed  in  some  manner  against  your 
oratCM*  at  law;  to  enforce  a  perfiMtnance  of  such  award; 
ALL  which  Actings,  &c« 
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And  that  the  said  J.  H.  may  be  compelled  to  make 
a  full  and  complete  answer  to  the  several  matters  afim- 
s^^d,  and  that  the  said  award  may  be  decreed  to  be 
set  aside  and  cancelled,  and  the  said  J.  H.  be  decreed 
topsff  to  your  orator  the  said  sums  of  44/.  3^.  9d.  and 
3/.  Ss'  in  respect  whereof  your  orator  commenced  the 
said  last-mentioned  action,  together  with  your  orator's 
costs  attending  such  action  and  the  said  reference;  and 
that  the  said  J.  H.  may  in  the  mean  time  be  restrained 
by  the  order  and  injunetion  of  this  honourable  court 
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{roin.|»rM€ed«fK  m  aiqr  wimm  at  Imr  ^^mia£  y^mt 
cfemtor  vapm  ibe  said  bond  se^exsmtbi  hf  ja»  o^aeor 
a6  aforeaaidy  and  u^h  tho  saM  award,  op  otfaeMrite 
toucltf^t  tie  aaid  bon*  oi^  aMraora?  ai«i  yoor 
may  hovt  soclf  iuvthvsr  dndP  oAer  roiiBf  in  thA  pltSMiK 
a»  tbe  sature  of  tfacr  case  may  requ&tr  anA  w  yt^t 
Honanm  aladl  mi»  ttieet.  Mvy  it  phmse  ylowr  Ho- 
imwBy  tek  、       P.  h 


The  PirHA  qfl.  H、  Defendant,  to  part,  and'Ak'AaswBM, 
to  the  residue the  Bijl-l  Comp^aii^t  &f  W.  £v 
Complainant*  • 

This  defendant,  by  protestation  not  confessing  or 
acknowledging  all  or  any  of  the  matters  or  things  in  the 
complainant's  baid  bill  alleged  and  set  forth  to  be  true, 
in  such  manner  and  form  as  the  same  are  fherein  so  set 
forth,  to  all  the  relief  prayed  by  the  said  bill,  and  to 
so  muclv  of  the  said  bill  as  seeks  a  discovery  of  the 
several  matters'  and  things  which>  were  die  subject  of 
tke  refepence  to  the  arbitration  oP  T.  C  of,  ikc«  in  tile 
tiountf  of,.  jkQ*  gendemail,  £•  1V1、  of  the  same  place^ 
gentleman^  tod!  Ji  S.  of,.  &; c.  in' the  said  county,  gen- 
tlemaai^  or  of  any  two  of  them^  ill  the  said  bill'  6t 
Gomplainty  and  hereinafter  meiltionbd^'  this  defendant 
dutk  plead'  in  bar,  and  for  plea、  snitb*'  tfaat^  die  said 
cmnplauiant  did,  on  the  •  '  day  of  duly  enter 
into  and/  execute,  a  oeitain  bofid  or  wiiting^  oUigatbry^ 
bearing  date  the  said  day  of  in  the 
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jmbI       9f  lOB/.  fecfMt  bjr  lufoot  ti^  said  conplain- 
«Bft,  hi84e|C6C«tors,  or  advuaistratoro,  to  this  dcfcndmt, 
jto  tttgwufoPB,  or  adwiftittiratorB^  on  the      day  of 
mi  widn  a  x^oiviitkn  tfacreiinder  vrkten  in  the  words 
loUowing;  that  is  to  snjr.  The  conditkHi  of  this  ofoliga- 
tioB  is  sucfa»  dioi  if  the  above  bounden  W.  £•  his  beirs, 
^wcut0fBy  0t  ftdmimatrators,  or  any  trf  them,  on  his 
m4  dieir  parts  aad  beh^,  shall  and  do  in  all  things 
well  and  truly  stand  to,  obey,  and  abide  by,  perform, 
fiilfii,  aod  keep  the  award,  older,  arbitrament,  end,  and. 
final  jdetermmation  of  T.  C.  of,  &c.  in  the  county  of, 
fee.  gendemari^  £.  M.  of  the  same  place,  gentfeman, 
and  J.  S.  of,  &c.  in  the  sakt  county,  gentleman,  or  of 
-mj  two  of  .them,  arbitrators  indiferently  elected  and 
aaroed,  as  well  on  the  part  and  behalf  of  the  above 
bounden  W.  £. 我 s  of  the  above  named  J.  H.  to  ar- 
bitrate, awaid,  order,  judge,  and  determine  of  and 
cpnceming  all  and  al}  manner  of  action  and  actions, 
cause  and  causes  of  action,  suits,  bills,  bonds,  special- 
ties, judgments,  extents,  quarrels,  controversies,  tres- 
passes, damages,  and  demands  whatsoever^  at  any  time 
heretofore  had,  made,*  moved,  brought,  commenced, 
sued,  prosecuted,  done,  suffered,  committed,  or  de- 
pending by  and  between  the  said  parties  or  either  of 
them,  so  as.  the  3aid  award  be  made  in  writing  and  ready 
•  to  be  delivered  to  the  parties  in  difference,  or  such 
of  them  as  shall  desire  the  same,,  on  or  befwe  the 
day  of      next,  then  this  obligation  to  be  void,.op  else 
to  remain  in  fyll  force,  as  by  the  said  bond  or  writing 
QbligSKtoiy  1  HQW  in  the  custody  of  this  defendant,  refer- 
ence, being  theFevnto bad,  may  more  fully  appear;  and 
thU  defendant  for  pka  further  saith,  that  this  defend- 
ant did,  on  or  about  the  said      day  of      duly  enter 
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into  and  cxeoiitB  a  certain  bond  or  wrismg  ofaHgntoiy, 


of  100/.  payable  by  this  defendant,  his  executors,  or 
adminiatr^tora,  to  the  sa»i  complamant,  his  excmiton, 
or  adrainifltntors,  on  the      day  of  .  with  a  ooadidon 
thereunder  written,  for  making  void  the  same,  iflMsde- 
fendant)  his  executors,  and  administrators,  should  in  aU 
things  well  and  truly  stand  to,  obey,  abide  by,  perform^ 
fulfil,  and  ^eep  the  award,  order,  arbitrament,  and  final 
detennuiation  of  the  said  T.  C. 一 E.  M.  and  J.  S.  or 
any  two  of  them,  being  such  arbitrators  as  hereinbe- 
fore is  mentioned,  so  to  be  made  as  hereinbefore  is  men- 
tionedy  the  condition  of  the  said  last  mentkmed  bond 
being  in  the  same  words,  with  the  exception,  only  of 
the  parties'  names,  as  the  condition  of  the  said  bond 
first  hereinbefore  mentioned,     by  the  said  last  men- 
tioned bond,  had  this  defendant  the  same  to  produce, 
reference  being  thereunl^  had,  would  more  fully  ap- 
pear; and  this  defendant  for  plea  further  saith,  that 
the  said  £•  M. 一 T.  C.  and  J.  S.  having  been  duly  at- 
tended by  the  solicitors  or  attornies  of  the  said  com- 
plainant and  this  defendant,  and  having;  heard  and  ex- 
amined the  allegations^  witnesses,  and  evidence  of  the 
said  complainant  and  this  defendant,  did,  on  the 
day  of        duly  make  and  execute,  and  deliver  to 
the  sud  complainant  and  thb  defendant,  their  award 
in  writing  of  that  date,  and  did  thereby  award  and  or- 
dcr  that  all  actions,  suits,  quarrels,  and  controversies 
whatsoever,  had,  moved,  arisen,  or  depending  by  or 
between  the  said  parties,  in  law  or  equity^  for  any 
manner  of  cause  whatsoever,  should  cease  and  be  no 
further  proceeded  in  or  prosecuted  ；  and  they  did  also 
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award  and  order  that  thfe  promissdiy  note  of  this  de- 
fendant,  mentioned  in  the  pleadings,  should  be  deli- 
vered np  and  cancelled,  and  that  the  said  complainant^ 
his  heks,  executors,  or  administrators,  should  pay  or 
cause  to  be  paid  unto  this  defendant,  his  executors,  or 
administrators,  the  sum  of  10/.  10*.  of  lawful  money 
of  Great  Britain,  on  the        '  day  of  then  next, 

between  the  hours  of  two  and  four  in  the  afternoon, 
at  the  house  of  P.  G.  known  by  the  name  or  sign  of  the 
Devonshire  Arms,  in,  &c.  aforesaid,  for  his  costs;  and 
they  did  further  award  and  order,  that  on  payment  of 
the  said  sum  of  10/.  and  10^.  us  aforesaid,  as  well  the 
said  cbmplainant  as  this  defenf}ant，  should  respectively 
make,  seal,  and  execute,  each  party  unto  the  other, 
mutual  general  releases  of  all  actions,  suits,  and  causes 
of  action  depending  between  them,  and  of  all  Hebts, 
damages,  -  accounts,  reckonings,  and  demands  what- 
soever, from  the  beginning  of  the  world  to  the  day  of 
the  dates  of  the  above-mentioned  bonds  or  obligations, 
as  by  the  said  award  in  writing,  now  in  the  custody  of 
this  defendant,  ready  to  be  produced  as  this  honourable 
court  shall  direct,  reference  being  thereunto  had,  will 
more  fully  appear:  ALL  which  matters  and  things  this 
defendant  doth  aver  to  be  true,  and  is  ready  to  prove 
the  same  as  this  honourable  court  shall  award,  and 
therefore  he  doth  plead  the  same  in  bar  to  so  much 
and  such  part  of  the  said  bill' as  aforesaid,  and  humbly 
prays  the  judgment  of  this  honourable  court,  whether 
he  shall  be  compelled  to  make  any  further  other 
answer  to  so  much  and  such  part  of  the  said  bill  as  is 
hereby  and  herein  pleaded  to  a$  aforesaid;  and  this 
defendant,  not  waiving  his  said  plea,  but  wholly  relying 

4Sid  kisisting  thereon,  and  in  aid  and  support  thereof, 

4F 
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for  answer  to  the  residue  of  the  said  comphimnt's  bUl 
not  hereinbefore  pleaded  unto,  or  to  so  much  thereof 
as  this  defendant  is  advised  is  material  or  necessary  for 
him  to  make  answer  uoto,  he  answcreth  and  sahh^  that 
for  any  thing  he  knows  to  the  contrary,  it  may  be  true 
that  the  complainant  was  desirous  that  the  said  aibkra- 
txon  should  be  proceeded  in,  and  an  award  made  before 
the  expiration  of  the  time  limited  by  the  said  bonds, 
but  whether  he  was  so  desirous  or  no,  this  defendant 
doth  not  know,  nor  can  he  set  forth,  nor  doth  he  know, 
nor  can  he  set  forth  whether  the  said  complainant  or 
his  attCMney  did,  between  the  month  of  and  the 

month  of  foUowipg,  nfiake  nnj  or  what  applica* 

lion  or  applications  to  the  said  arbitrators,  or  any  of 
them,  to  appoint  a  time  for  proceeding  upon  the  ssud 
arbitAtion,  but  he  admits  that  the  said  complainant  or 
his  attorney,  or  the  said  T.  C.  or  £•  M.  or  some  or  one 
of  them,  did,  between  the  said  month  of  and 
the  following,  apply  to  this  defendant,  and  in- 

form him  that  a  time  was  appointed  to  proceed  upon 
the  said  arbitration,  or  request  him  to  app<Mnt  a  time 
for  that  purpose,  and  that  a  time  was  agreed  upon  or 
appointed  for  that  purpose,  and  this  defendant  was 
ready  and  willing  to  have  attended  at  the  time  so  ap- 
point^, but  the  said  other  arbitrator,  J.  S.  was  taken 
very  ill,  whereby  he  was  unable  to  attend  at  the  time 
90  appointed  as  aforesaid,  'of  which  this  defendant  gave 
notice  to  the  said  other  arbitrators,  whereupon  the  said 
intended  meeting  did  not  take  place  ；  and  this  defend- 
ant denies  that  any  other  application  or  applications 
tvaa  or  were  made  by  the  said  complainant  or  his 
attorney,  or  the  said  arbitrators,  or  any  of  them,  to 
this  defendant  or  his  attorney,  or  either  of  tfiem,  to 
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appoint  a  time  for  proceeding  upon  the  said  arbitration, 
except  as  is  hereinafter  mentioned,  or  that  he  this  de- 
fendant, or  thej  the  said  arbitrators,  or  any  of  them, 
did,  at  any  time  or  times,  except  as  is  hereinbefore 
and  hereinafter  mentioned,  appoint  any  time  for  that 
purpose,  or 也 at  this  defendant  did  decline  to  appoint  a 
time  of  meeting,  or  refuse  to  attend  at  the  time  ap- 
pointed, or  pretend  that  it  would  be  inconvenient  to 
him,  or  not  suit  him  to  attend  at  the  time  or  times  ap* 
pointed,  except  as  hereinbefore  and  hereinafter  men  一 
tioned;  and  this  defendant  admits  that  the  said  £.  M. 
did,  at  the  time  in  the  said  bill  mentioned,  write  and 
send  a  letter,  bearing  date  the  day  of 

to  Mr.  M,  the  complainant's  attorney,  to  the  effect  in 
the  said  hi\L  set  forth  ；  ahd  this  defendant  saith  he  be- 
lieves it  to  be  true  that  the  said  Mr.  M.  did  write  a 
letter  to  this  defendant's  attorney,  of  such  date,  pur- 
port, and  effect  as  is  in  the  said  bill  set  forth,  and  that 
this  defendant's  attorney  did  receive  the  same,  and  did 
not  return  any  answer  thereto,  and  that  the  said  Mr. 
B»,s  clerk  did,  at  the  time  in  the  said  bill  mentioned, 
apply  to  this  defendant's  attorney  for  an  answer  to  the 
said  letter,  and  that  this  defendant's  said  attorney  re- 


that  he  this  defendant  ever  received  any  such  letter 
bearing  date  on  or  about  the  day  of 

er  the  day  following,  as  is  in  the  said  bill  mentioned; 
and  this  defendant  saith  he  admits  that  the  -aid  Mr. 
B.，s  clerk  did,  on  or  about  the  day  of  " 

apply  to  this  defendant  and  request  him  to  fix  a  time 
between  that  day  and  the  Saturday  following  (being 
the  of  )  for  proceeding  u^n  the  said  ar- 
bitration; and  that  this  defendant  tiiemipon  told  the 
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said  clerk,  as  the  truth  was,  that  several  persons,  and 
among  others  S.  C.  who  this  defendant  believed  woqW 
be  very  material . witnesses  for  him,  were  then  from 
home,  and  that  for  that  reason  he  could  not  appokit  any 
time  of  .meetiog  for  proceeding  upon  the  said  arbitra- 
tion, and  he  therefore  did  not  appoint  any  day  for  that 
purpose  5  And  this  defendant,  further  answering,  ssdth 
he  believes  the  said  E.  M.  and  T.  C.  did  on  the 
day  of  subscribe  their  names  to  such  writing  as 
is  in  the  said  bill  in  that  behalf  mentioned  to  be  dated 
on  that  day,  and  that  a  copy  thereof  was  delivered  to 
this  defendant  on  the  day  of  and  this  de- 

fendant believes  that  another  copy  was  delivered  on  the 
same  day  to  J.  S.  and  that  on  the  same  day  notice  of 
the  said  appointment  was  given  to  the  said  complainant; 
and  this  defendant  believes  the  said  £•  M.  and  T.  C, 
did  on  the  day  of  attend  at  the  house  of  P. 
G'  in  the  said  bill  menti 卿 d,  for  the  purpose  of  pro- 
ceeding upon  the  said  arbitration,  and  that  the  said  last- 
menticmed  arbitrators  were  there,  attended  by  the  com- 
plainant and  his  attorney  Mr.  B.  but  whether  by  my 
other  person  or  persons  as  a  witness  or  witnesses  this 
defendant  doth  not  know  nor  can  jset  forth  ；  but  this  de 華 , 
fendant  hath  heard,  and  believes,  that  no  witness  or 
witnesses  wa&  or  were  produced  to,  be  examined  on  be- 
half of  the  said  complainant  other  than  and  besides  the 
said  Mr.  B. but  this  defendant  denies  that  the  said 

said  P.  G.  from  the  morning  of  the  said      day  of 
till  eight  or  nine  o'clock  hi  the  evening  of  the  same  day, 
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noon  of  the  said 


day  of 


and  that  they  left 


the  place  appmnted  for  meeting  about  six  or  seven 
o'clock  in  the  evening  ；  and  this  defendant  admits  that 
he  having  at  the  time  aforesaid  informed  Mr.  B.'s 
clerk  that  his  witnesses  were  not  at  home,  neither  he 
nor  any  person  on  ln»  behalf  did  attend  the  said  arbi- 
trators, nor  send  them  any  message  or  excuse  ；  and  this 


J.  &  did  not  attend  at  the  said  meeting;  and  this  de- 
fendant, further  answering, 幼 ith  that  about  five  o'clock 
in  the  evening  of  the  said  day  of  (as  he 

bath  heard  and  belreves)  and  not  at  or  about  eight  or 
nine  o'clock,  as  is  in  the  said  bill  in  thait  behalf  alleged, 
the  said  E.  M.  andT.  C.  did  hear  the  testimony  t>f  the 
said  Mi\  B.  on  the  behalf  of  the  said  complainant, 
touching  the  matters  so  referred  to  them  and  the  said 
J.  S.  as  £rfbresaid  ；  and  this  defendmit  denies  that  he  hath 
ever  heard,  save  by  the  said  bill,  or  that  he  iDcIieves, 
that  the  said  E.  M.  and  T,  C.  or  either  of  them  did 
express  themselves  or  himself  in  such '  or  the  like 
.manner  as  is  in  the  said  bill  mentioned  in  respect  of 
the  testimony  of  Mr.  B.  nor  does  this  defendant  know, 
nor  hath  he  ever  heard,  whether  the  said  £•  M.  and 
T.  €•  or  either  of  them,  were  or  was  informed  that  the 
said  complainant  had  other  witnesses '  whom  it  was 


in  c^e  they  were  not  satisfied  with  Mr.  B.'s  evidence, 
or  if  this  >d^fendant  had  ma4e  any  defence  before  the 
said  arbitrators  which  might  have  rendered  it  necessary 
to  examine  them,  or  to  any  such  oV4he  like  effect; 


BOt,  nor  did  either  of  them,  ercr  give  the  said  com" 
plainant  or  the  said  Mr.  B.  his  attorney,  to  understand 
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that  they  were  satisfied  with  his  evidence,  for  on  the 
contrary  this  defendant  liath  heard  and  believes  that 
the  said  arbitrators  dedared  to  the  said  complainant  or 
his  attorney,  or  that  the  said  complainant  or  his  at- 
torney were  or  was  given  to  understand,  and  did  under- 
stand,  diat  the  said  arbitrators  intended,  at  $ome  future 
time,  to  examine  this  defendant's  witnesses,  but  what 
other  observation  or  remark  upon  the  testimony  of  the 
said  Mr,  B.  the  said  arbitrators  made  this  defendant 
doth  not  know  nor  can  set  forth;  and  this  defendant 
sakh  he  doth  not  know  nor  hath  he  ever  heard,  save 
by  the  said  bill,  that  such  observation  as  in  the  said 
bill  is  mentioned,  or  any  observation  to  that  or  the 
like  effect,  was  ever  made  by  the  said  Mr,  B»  to  the 
said  arbitrators;  but  this  defendant  sakli  .that  if  any- 
such  observation  was  made  this  defendant  believes  that 
the  said  arbitrators  did  no"  nor  did  eillier  of  diem, 
assent  thereto,  or  in  any  manner  acquiesce  in  the  pro- 
priety thereof :  And  this  defendant  deities  that  die  said 
E.  M.  and  T.  C.  or  either  of  them,  did,  to  the  know- 
ledge 6r  belief  of  this  defendant,  before  they  left  the 
said  house,  or  at  any  other  tiitie,  declare  or  express 
themselves  to  the  said  complainant,  or  the  said. Mr.  B. 
in  the  manner  in  the  said  bill  set  forth,  of  to  that  or 
the  like  effect,  or  did  in  any  manner  express  or  declare 
their  final  resolution,  or  make  any  declaration,  save 
and  except  as  to  their  intent  of  examining  this  defend- 
ant's witnesses  at  some  future  time,  and  sare  and  except 
that  they  might  declare  that  if  this  defendant  did  not 
produce  his  evidence,  they  would  make  an  award 
before  the  end  of  the  time  limited  by  the  said  arbitra- 
tion bonds,  without  hearing  them :  And  this  defendant, 
further  answering,  saith  he  doth  not  kno^v,  save  and 
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except  as  is  hereinbefore  and  hminafter  set  forth, 
what  passed  at  the  ^aid  meeting  on  the  day  of 

nor  does  he  believe  that  the  said  £.  M.  and 
T.  C.  at  that  time  came  to  any  other  resolution  touch- 
ing the  matters  referred  to  them  than  such  as  is  herein- 
before set  forth;  .and  this  (lefendant  saith  he  doth  not 
believe  that>  from  what  passed  at  the  said  meeting,  the 
said  pomplainant  or  lus  attorney  did  conclude,  or  were 
warranted  in  concluding,  that  it  would  not  be  necessary 
for  the  said  complainant  or  his  said  attorney,  or  the 
said  complainant's  witnesses  (in  ease  he  had  any  who 
were  not  then  examined)  to  attend  the  said  arbitrators 
again  on  the  business  of  the  said  reference,  or  that  the 
said  £•  M.  and  T.  C.  would  have  made  an  award  in  the 
complainant's  favour;  for  this  defendant  s^th,  he  hath 
heard  and  jt3elieve3  that  the  said  last-mentioned  arbi- 
trators informed  the  said  complainant  or  his  attorney, 
or  the  said  complainant  or  his  said  attorney  in  some 
maimer  well  understood,  from  the  said  last-mentioned 
arbitrators,  that  if  this  defendant  produced  his  wit- 
nesses at  a  future  time,  tfaey  would  proceed  to  hear 
them  ：  And  this  defendant  admits  tl^t  the  said  three 
arbitratora  E-  M. 一 T.  C.  and  J.  S.  did  on  the  day 
of  meet  together,  at  the  houap  of  the  said  P.  G. 
at，  &€•  aforesaid,  and  that  they  were  there  jattended  by 
this  defeodanl  and  his  attorney,  and  by  J.  K.*-^S.  C. 
and  J.  A«  as  witnesses  Qn  the  part  of  this  defendant; 
and  that  the  said  arbitrators  did  on  the  afternoon  of  the 
said  day  of  at  about  eight  o'clock,  make 

and  e^€cute  an  award  in  writing  of  such  date,  purport 
and  effect  as  is  hercuibefore  set  forth;  but  for  his 
greater  certainty  he  craves  leave  to  refer  thereto  when 
it  shall  he  produced  to  this  honourable  court;  and  he 
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admits  that  the  said  meeting  was  not  attended  by  the 
said  complainant  or  his  attorney,  but  the  said  meeting 
was  attended  by  T.  M.  the  son-in-law  of  the  said  com- 
pkdnafit,  who,  as  this  defendant  hath  heard  and  be- 
lieves, attended  the  said  meeting  on  the  behalf,  and 
at  the'  request,  of  the  said  complainant;  and  this  de- 
fendant luith  heard  and  believes  tHat  the  said  T-  M. 
informed  the  said  arbitrators  that  he  attended  them  by 
the  desire  of  the  said  complainant,  and  on  his  behalf: 
And  this  defendant,  further  aiiswering,  saith .  that .  he 
hath  heard  and  believes  that  on  the  day  of 

the  said  E.  M.  did  send  a  messs^  to  the  said 
complainant,  by  a  person  of  the  name  of  £.  R.  to  in- 
form hhn  the  said  complainant  that  his  attendance  was 
required,  the  next  day  at,  &c.  as  the  said  arbitrators 
intended  to  meet  on  that  day  upon  the  said  reference, 
and  that  the  said  £•  R.  delivered  die  said  message  to 
the  servant  of  the  said  c<»nplainant;  and  that  this  de- 
fendant saith  he  verily  believes  the  said  message  was 
duly  delivered  by  the  said  com{dainant's  servant  to  him 
the  said  complainant,  and  that  the  said  T.  M 參 attended 
at  the  said  meeting  on  the  -  behalf  of  the  said  comw 
plaioant  m  ccmseqttence  (tf  such  message;  and  this  de- 
fendant saith  he  doth  not  know  that  any  other  notice 
was  given  to  the  jsaid  complainant  of  the  said  last- 
mentioned  meeting  than  as  l^ereinbefoi^  is  mentioned  ； 
and  this  defendant  saith  he  believes  that  the  said  J,  S. 
was  never  attended  by  the  .said  complainant  or  his 
attorney,  and  never  heard  or  examined  anjr  allegations, 
evidence,  or  witness  on  behalf  of  the  said  complainant 
on  the  said  referenc&^cxcept  the  saidT.  M.  or  what  he 
heard  from  the  said  other  arbitrators,  or^m  the  said 
complamant,  in  ccmveraation  upon  former  occasions,* 
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when  they  were  not  expressly  met  Tor  the  purpose  of 
taking  the  said  matter  into  consideration  as  arbitrators, 
upon  which  occasions,  or  some  of  them,  as  this  defen- 
dant hath  heard  and  believes,  the  said  complainant  ad- 
mitted to  the  said  S.  the  justice  of  this  defendant's 
defence  against  his  demands;  and  this  defendant  saith 
he  hath  heard  and  believeis  that  the  said  Mr.  B.  at  the 
time  when  he  was  examined  before  the  said  E.  M.  and 
T,  C.  on  the  said         ,day  of  as  hereinbefore 

is  mentioned,  delivered  a  paper  in  writing  to  the  said 
E.  M.  and  T.  C.  (wherein  the  said  Mr.  B.  is  alone 
mentioned  as  the  witness  for  the  said  complainant), 
containing  the  case  of  the  said  complainant,  and  the 
whole  of  his  the  said  Mr.  B.，s  evidence  which  he  had  so 
given  as  aforesaid,  and  that  the  said  Mr.  B.  so  deliver- 
ed the  said  paper  to  the  said  arbitrators,  in  order  that 
they  might  shcfw  the  same  to  the  said  J,  S.  and  did,  at 
the  same  time,  deckle,  that  he  was  the  only  witness  on 
the  part  of  the  said  complainant;  and  this  defendant 
hath  heard  and  believes  that  the  said  £•  M.  and  T.  C. 
did  deliver  the  said  paper  containing  the  said  case  and 
testimony  of  the  said  Mr.  K  to  the  said  J.  S.  and  that 
the  same  was  read  and  considered  by  the  said  J*  S.  be- 
fore the  said  award  was  made  by  the  said  arbitrators  ; 
and  this  defendant  sahh  he  ve^ly  believes  that  the  said 
£.  M,  and  T,  C.  were  on  the  said  day  of 
and  that  all  the  said  aiintrators  were  on  the  said 
day  of  ready  ^id  desirous  to  hear  any  other 

witnesses  that  the  said  complainant  or  his  attorney,  or 
the  said  T.  M.  should  produce  on  behalf  of  the  said 
complainant^  touching  the  matter  in  reference  ；  and 
this  defendant  saith  he  hath  heard  and  believes  that 
the  said  E.  M.  and  T.  C.  having  on  the  day  of 
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when  they  informed  the  said  Mr.  B.  of  their  in- 
tending to  hear  this  defendant's  evidence  on  some  fu- 
ture day,  understood  from  the  said  Mr.  B.  that  hb 
attendance  on  any  future  occasion  could  be  of  no  con- 
sequence, the  sdd  arbitrators  did  not  conceive  that 
there  was  any  occasion  to  defer  making  their  award, 
and  thereupon  proceeded  to  make  the  same  ；  and  this 
defendant  denies  that  the  said  award  was  the  effect  of 
any  cdlusion  between  the  ssud  arbitrators,  or  any  of 
them,  and  this  defendant  ；  or  of  their,  or  any  of  their, 
pardaUty  for  him  ；  or  that  the  same  was  obtained  by 
him  from  them,  or  any  of  thetn,  by  any  corrupt,  undue, 
or  improper  means;  or  that  the  said  ari>itrators,  or 
any  of  them,  did,  in  the  business  of  the  said  reference, 
in  any  respect  act  improperly  or  misconduct  themselves 
or  himself:  And  this  defendant  saith  that  the  said  ar- 
bitrators, at  their  said  last-mentioned  meeting,  did  take 
into  consideration  the  sum  of  3/.  3s.  in  the  said  bill 
mentioned,  and  determined  upon  the  same  in  making 
their  said  award  ；  and  this  defendant  denies  that  the 
said  award  is  wholly,  or  id  any  respect,  unfair  or  unjust; 
and  this  defendant  insists  that  it  ought  to  be  perfofm- 
ed :  And  this  defendant,  further  answering,  saith  he 
believes  diat  such  notice  of  the  meeting  of  the  said  ar- 
bitrators on  the  day  of  was  given  to  the 
said  compkunant  on  the         day  of         as  is  here- 
inbefore in  that  behalf  mentioned,  but  at  what  time  of 
the  day,  or  where  in  particular  such  notice  was  given, 
or  what  was  the  substance  of  such  notice,  or  what  was 
the  name  of  the  servant  of  the  said  complainant,  to 
whom  the  said  notice  was  delivered  by  the  said  T.  R. 
and  who  as  the  said  defendant  believes  delivered  the 
same  to  the  said  complainant,  this  defendant  doth  not 
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know,  nor  can  set  forth  in  any  other  manner  than  he 
' hath  already  set  forth  the  same,  but  this  defendant 
believes  that  no  other  notice  wjBts  given  to  the  said 
complainant,  nor  was  any  notice  of  the  said  ipeeting 
given  to  the  said  Mr.  B.  unless  the  same  was  given  to 
Mm  by  the  said  complainant:  And  this  defendant  sahh 
he  believes  the  notice  was  proper  in  point  of  time,  and 
that  the  comptainant,  his  attorney,  uritness,  or  wit- 
nesses might  have  attended,  and  that  such  notice  was  not 
tttireasonabk,  particularly  as  the  said  comjriainant's  wit- 
nesses, or  such  of  them  as  he  chose  to  produce,  had 
been  already  examined,  and  the  said  Mr.  B,  had  before 
declined  any  further  attendance,  as  is  hereinbefore  set 
forth  ；  that  there  was  necessity  for  the  attendance  of 
the  said  Mr.  B.  or  of  my  witnesses  on  the  part  of  the 
complainant,  and  so  the  anid  complainant  aeemed  to 
admit)  as  the  said  T.  M.  who  attended  on  behalf  of 
the  said  complainant,  did  not  lAake  any  objecticMi  to 
the  said  arbitrators  proceeding  to  make  their  award,  on 
account  of  such  notice  being  given;  nor  does  tins  de- 
fendant beKcve  that  the  said  complainant  had  any  wit- 
ness or  witnesses  to  produce  other  than  and  besides  the 
said  Mr.  B.  and  T.  M.  and  this  defendant  admits  that 
the  respective  places  of  residence  of  the  said  complain- 
ant and  Mr.  B.  are  at  such  respective  distances  from, 
&。•  as  are  in  the  said  bill  set  forth,  and  for  any  thing 
he  knows  to  the  contrary,  it  may  be  true  that  Mr.  B. 
was  during  some  part  of  the  day  of  at,  Sec. 
in  the  said  bill  mentioned,  on  some  business  ih  the  way 
of  his  profession,  and  that,  &c:  is  18  miles  distance 
from,  &c.  but  he  doth  not  know  during  what  part  of 
the  day  he  was  there,  nor  does  he  believe  that  the  said 
arbitrators  or  any  of  them  were  apprized  that  the  said 
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Mr-  B.  was  at  or  engaged  at,  &c.  as  aforesaid,  before 
they  made  or  executed  their 庫 ward :  And  this  defend- 
ant admits  that  T.  M.  did  attend  as  is  hereuibefore  set 
forth,  as  a  witness  for  the  complainant,  but  this  de- 
fendant believes  that  the  said  T,  M.  was  not  present  at 
the  examination  of  any  witness  or  witnesses,  the  said 
arbitrators  having  agreed  that  no  person,  except  the 
witness  who  was  under  examination,  should  be  in  the 
room  with  them  during  the  examination  of  any  of  the 
witnesses,  and  that  therefore,  after  they  had  asked  the 
said  T.  M.  such  questions  as  they  thought  proper,  they 
desired  him  to  depart  from  the  room  wherein  they  then 
were;  and  this  defendant  admits  that  the  said  T.  M.,s 
then  place  of  residence  was  about  six  or  seven  miles 
distant  from,  &c.  and  that  he  was  asked  some  questions 
by  the  said  arbitrators,  or  some  of  them,  at  their  said 
itieeiting  on  the  day  of         and  this  defendant 

saith  he  believes  that  the  said  T.  .M.  was  asked  the 
proper  questions,  and  that  he  was  fiitty  and  properly 
examined  on  the  compkunant's  behalf,  but  that  no 
person  was  present  to  examine  him  on  the  said  com- 
plainant's behalf,  except  the  said  arbitrators,  they 
having  determined  that  no  person  should  be  present 
with  them  except  the  witness,  as  is  hereinbefore  men- 
tioned: And  this  defendant  denies  that  the  said  T.  M. 
did  attend  the  said  arbitrators  in  consequence  of  a 
request  sent  him  by  the  said  £.  M.  as  this  defendant 
hath'heard  and  believes  that  the  said  T.  M.  declared 
that  he  attended  at  the  request  of  his  father-in-law  the 
complainant:  And  this  defendant,  further  answering, 
saith  that  the  said  arbitrators,  on  the  said  day  of 
heard  on  the  part  of  this  defendant  the  evidence 
of  J.  K. 一 S.  C.  and  J.  A.  and  also  the  testimony  of 


APPENDIX 


565 


V/.  F.  which  had  been  previously  taken  by  the  said  J.  S' 
and  was  related  by  him,  and  also  the  declaration  made 
by  the  said  complainant  to  the  said  J.  S. andtbat  such 


in  making  their  said  award;  and  that  neither  they,  nor 
any  of  them,  were  influenced  by  partiality  for  this 
defendant^  nor  by  any  undue  or  improper  motives: 
And  this  defendant  denies  all  and  aU  manner  of  un- 
lawful combination,  8cc.* 


S-R- 

1  These  are  the  pleadings  in  the  case  cited  p,  374. 
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ACCOUNT, 

Debt  on  arrears  ot，  cannot  be  referred  alone,  51. 
Whether  together  or  with  other  thiiigs,  54. 
Action     may  be  referred,  52. 


A0MIHI8TBAt;0&— See  EXBOVTOJI. 

Afjidavit  ov  Submission^ 

Witness  to  submission  maf  be  compelled  to  make) 
23,  34. . 

What  is  necessary  to  ground  the  applicadoiif 
24. 

To  ground  an  attachinent,  313,  314,  317. 
Agbmt-— See  Attorney. 

AoimiiEJfTi 

To  refer,  no  tar  to  an  Acdoni  "• 

nor  to  bill  of  ducorerf)  19,  2Q. 
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Averment, 

Uncertainty  in  an  award,  how  &r  helped  by,  195—197, 

201—205. 
Of  tender  and  refusal,  301. 
Of  performance,  301,  302. 

AWAR]>， 

What,  6. 

Who  shall  be  bound  by,  42. 

See  Attorney,  Bankrupt,  Parties, 
Partners,  Principal. 
Who  shall  take  advantage  of,  48. 

See  Bankrupt,  Parties,  Partners. 
In  writing, 

most  be  on  a  suitable  stamp,  139. 
When  to  be  made,  137,  138. 
Must  be  according  to  the  submission,  140. 

not  beyond  the  submission,  141. 
Out  of  the  submission,  no  bar  in  equkjr,  167, 
What  shall  be  construed  to  be  within  or  beyond  the 
submission,  141,  142,  145 一 148,  150,  170, 
236,  237,  238. 
May  be  of  money  by  way  of  recompense,  143. 

but  not  of  a  thing  collateral,  143,  144,  145. 
See  Costs* 

How  £eir  it  may  extend  to  strangers,  156—160,  188. 

May  extend  to  persons  in  contemplation  of  the  sub- 
mission, though  not  directly  pardes  to  it,  1 60— 
164,  166. 

May  comprehend  strangers,  as  mere  instruments,  1 66, 
.  167. 

See  Stranger. 
Must  not  be  of  parcel  only  of  the  things  submitted,  171. 
This  rule  how  to  be  limited,  172,  173 ~ 176,  181. 

how  construed,  when  the  submission  is  spe- 
cific, 176,  181,  182. 
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AWARPy 

Mus^  not  be  of  parcel  only  of  the  thii^  submitted. 
This  rule  how  construed  in  a  court  of  equity,  183. 

184. 

when  the  submission  is  gene- 
ral, 176,  177,  179. 
When  the  subnus^on  is  general)  the  award  is  no  bar 
to  an  action  for  a  cause  subsisting  at  the  time, 
but  not  laid'  before  the  arbitrator,  179,  ISQ. 
How  far  it  must  extend  to  all  parties,  182,  183. 
Must  not  order  any  thing  illegal,  184. 
.  How  &r  it  must  pursue  the  rules  of  law,  35 1 . 

Must  not  be  of  a  thing  impossible,  185,  186,  191. 

Distinction  in  this  respect  between  a  bond 
and  an  award,  187. 
Must  be  reasonable,  1 89 一 19 1  • 
Must  be  advantageous,  186,  187,  191,  192. 
Whether  it  must  give  a  recompense,  193. 
Must  be  certain,  123,  124,  128,  194,  196,  197. 

but  certainty  to  a  common  intent  sufficient,  132. 
What  shall  be  considered  as  sufficiently  certain, 
197 一 203. 

Must  not  plainly  err, either  in  law  or  fact  in  Pennsyl- 
vania, 380,  et  seq. 
See  Averment. 
May  be  conditional,  203. 

in  the  alternative^  203. 
with  a  penalty^  203. 
Must  not  be  repugnant,  217. 
Must  be  final,  123,  124,  208. 

What  shall  be  considered  as  final  or  not, 
210—215. 

Whether  and  how  far  it  must  be  mutual,  218 228, 

359—261. 
How  construed)  228. 

formerly  with  great  strictness,  228,  229. 

now  more  liberally,  330,  231. 

so  that  it  may,  if  possible,  be  supported, 
233 243. 
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Award, 

Wbftn  goCMl  in  p«rt,  thoog^k  foid  in  ptttt,  243^46, 

When  void  for  the  wholcy  246—250. 
' Its  form,  261. 

When  it  may  be  verbal,  261,  262. 
See  Plsadino. 

When  h  must  be  in  writing,  262, 

When  under  hand  and  seal,  262. 
Whether  it  must  be  by  deed  indented,  26S 
Whether  expressed  to  be  of  and  upon  the  premises, 

263.  .  ^ 

Performance  of  it,  264— 2T1. 

See  Performakce. 
Breach  ©fit,  r  1—275. 

How  set  forth  in  the  declaration,  284,  2d8,  289. 

in  the  replication,  285,  386. 
Where  it  needs  not  be  set  forth,  297,  998. 
What  may  be  pleaded  to  an  action  brought  to  ^orce 

it,  298. 

May  be  set  forth  by  the  defendant,  301. 
Where  it  may  be  referred  back  to  the  same  arbitrator, 
359. 

Not  enforced  in  equity  ageinst  the  defendant,  if  the 
plaintiffhas  not  performed  his  part,  323—326. 

For  what  causes  set  aside,  346~360. 

How  pleaded,  and  in  what  cases,  in  bar  of  an  action, 
381—393. 

How  far  excefitiona  can  be  taken  to  an  award  in  a  coilrt 
'  of  equity  as  to  a  Master's  report,  343 一 345. 

How  fiir  pleaded  to  a  bill  filed  to  set  it  aside,  360 380. 

Bankrupt,  , 

Assignees  of,  how  br  they  may  submit  a  dispute  in 

his  right,  4 1 . 
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Bakuupt> 

Assignees  of,  when  bound  bf  his  rabmistion,  48. 

may  take  adraotage  of  award  made  in 
huffiTOur,  49. 


Bill  dismissed, 

Award  that  bill  shall  be  dismissed,  final,  211. 

Breach, 

Of  submission,  30—34. 

by  express  revoca^on,  30,  31. 

by  implication,  30,  33. 
Of  the  award,  what  fthidl  be,  19，  27 1—275. 
Where  several  may  be  alleged,  279,  280. 

See  page  397. 
How  assigned,  380,  292 一 296. 

Of  the  reference,  whether  within  the  power  of  the  ar- 
bitrator, 151,  152,  394 _ 398. 

Cannot  be  referred  to  be  taxed  by  the  officer  of  the 
court,  135. 

Of  suit,  on  a  reference  at  nisi  prius,  135. 

«  may  be  referred  to  the  ofiicer  of  the  court,  1 35 . 
but  not  to  any  other  person,  136. 

In  an  inferior  court,  must  be  ascertained  by  the  arbitra- 
tor himself)  137. 

To  abide  the  event,  how  construed,  153—155. 

Where  nothing  awarded  as  to  coste,  each  party  shall 
pay  his  own,  213.  ' 


Covenant, 

Award  of，  how  &r  final,  214. 
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•  Date, 

Of  the  award,  201. 

May  be  averred,  301. 

Whether  necessary  to  be  alleged  in  pleading 
285. 


Debt, 


On  bond,  where  it  may  or  may  not  be  refemd,  5" 
54. 

On  simple  contract,  52. 

On  arrears  of  rent,  54. 

Action  of,  on  submission,  bond,  280. 

Order  of  pleading  in,  280，  281，  282. 

What  necessary  to  be  stated  in,  283, 284， 
285,286,  2S7. 

On  the  award  itself,  288. 

What  necessary  to  be  set  forth  in, 
288,  289. 

Manner  of  pleading  in,  289,  290. 


Deed, 


Where  a  demand  arising  by,  may  or  may  not  be  refer- 
red, 53. 


DSLEGATION, 

Of  authority,  what  shall  be,  129，  133,  134. 

what  not,  137. 
Of  a  ministerial  act,  129,  134. 
Of  a  judicial  act,  】28，  136. 

See  Costs. 

Delivbry,  -. 

Of  an  award,  where  it  may  be  by  parol,  1】 6，  117. 

must  be  to  the  whole  party  on  each  aide^ 
1 


Bbpa&ture, 

In  pleading,  292,  294,  300，  302,  303,  309,  3 10. 
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OlSiCONTINUANCE) 

Award  of,  considered  as  final,  210,  511. 

Event, 

How  construed,  153. 

Executor, 

May  submit  a  dispute  in  right  of  his  testator,  39' 

But  aocDuntafaile  for  deficiency,,  where  the  award  gives 

less  than  his  due,  40. 
Submission  by,  when  and  -when  not  an  admifision  of 

assets,  40. 

Bound     Ml  imacd  on  gubniiasicm  of  Ids  testator,  48. 
May  take  advantage  of  ditto^  49. 

Freehold, 

Hem  for  the  subject  of  reference,  55—61. 

Feme  Covert— Sec  Ma^aribd  Woman. 
Husband, 

Where  his  submission  shall  or  shall  not  bind  his  wife, 
46,  47. 

iNVAlfT, 

； rC^nnot  be  pAity  to  a  submission,  35. 
How  far  another  submitting  for  him  shall  be  bound  by 

an  award  £igainst  him,  36—39. 
CaBnot  be  an  arbitrator,  70. 

Ita  Quod, 

，      Clause  of,  ita  operation,  170,  175,  177,  182,  183,  207, 
236 ~ 238,  259. 

JVDGMXKT} 

Where  damages  ascertained  by,  may,  or  may  not  be 
referred,  51)  54. 
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Judicial  Act, 

What  shall  be,  136. 


Land.—- See  Faberold. 


MARRIAOBt 

An  implied  revocadM  of  siteiusftQiH  30^  St, 

Marri 篇! >  Woman, 

Cannot  submit,  35. 

Where  and  wbere  not  bound  bf  her  hotttnd's  submis- 

sion,  46，  47. 
Cannot  be  an  arbitratrix,  70, 


LiMITATlOKB, 

Statute  of,  cannot  be  pleaded  to  debt  on  award  under 
hand  md  seal) 

MiMisTERiAL  Act, 

What  shall  be,  135,  127. 


M011ET9 

An  award  of,  in  satiB&ction,  143. 
Awarded  without  time  ttmited,  muit  bi  paid  within  a 
reaacmable  time,  805. 

NoM  Suit, 

Award  of,  not  final,  208 ― 2 10. 


QaDER} 

Of  reference  at  nin  prius,  by  whom  to  be  drawn  up, 

95. 

To  enlarge  the  dme,  how  obtained,  96,  97. 
By  whom  drawn  up,  97. 
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PARTIBSy 

Tpthe  aubmifltioii)  who  ma,  be,  35.  * 

who  shall  be  considered  as,  48. 
Alone  bound  by  the  award,  43. 
Where  each  b  bound  ta  perform  the  whde,  44, 45. 
How  fer  the  aw«rd  must  extend  to  all,  183，  183. 
Bound  where  they  Bubmlt  for  others^  42. 

See  IvTAMT,  Marrixd  Wokan,  Bank&uft,  Exscutor. 


VARTITIOHy 

Whether  it  can  be  by  awards  57. . 


Partners^  • 

Covenant  to  submit  by,  no  bar  to  an  action,  Lfi~14. 

to  a  bill  for  a  discovery, 
14 _ 20. 

One,  not  bound  by  the  submission  of  another,  42. 
Where  they  may  recover  agsdnst  each  other  a  portion 

of  a  sum  awarded,  44. 
Partnership  may  be  awarded  to  be  diflsolved,  149. 


FerfoIumance,  、 

What  shall  be,  264—275. 

By  attorney,  265. 

Not  required  to  be  literal,  26T. 

After  considerable  time,  270. 

How  compelled,  276 一 326.  , 

See  Remedy. 

When  necessary  to  be  alleged  in  pleading,  287-— SOS. 

How  to  be  alleged     the  defendant,  301—302, 303. 

Pejisonal  Wrong, 

What  kind  of,  cannot  be  inferred}  63-— 68. 

41 


PifEADlirOf  179，  180. 

,  Difference     «i  «n  aotioein  tibe  aMmd*  and  in  an  ac- 

tion on  the  submission  bond,  288,  290. 

in  an  action  on  a  veriMl)  and  on  a  written 
arard»  391. 

Bjr  the  plaintiff,  wiienthe  award  ia  putudljr  set  forth  by 

the  defendtint,  303. 
Order  of,  ^80,  289,  291,  293.  、 

Premises, 

Submission,  with  a  clause  "  of  and  upon  the  p^e^lise8}" 
175,  177,  178,  206,  207. 


Principal, 

Authorising  agent  to  submit,  bound  by  the  award,  42, 
43,  165. 

Bound  by  his  attorney's  ponsent  to  submit  at  nisi  priu% 
45. 

Whether  bound  by  his  solicitor's  consent  in  Chanceiy, 
46. 

REVERENCE) 

Order  of,  at  nisi  prius,  by  whom  to  be  dram  up,  95. 
See  Subject  of  Reference. 


REJOIKDSa, 

When  the  defendant  having  pleaded  «  no  awanl**  may 
rejoin,  without  departure,  300, 

Release,'  155,  170,  178,  192,  198，  220,  238—243,  250,  259. 

Relief^ 

Against  an  award. 

By  ohjeptions  appearing  on  the  face  of  it,  327". 

Can  only  be  had  in  a  court  of  law,  327,  350. 

On  shewing  cause  against  an  attachment,  342. 

5ut  cannot  be  made  the  subject  of  a  distinct 
motion  tp  set  aside  the  award,  when  the 
submission  is  by  rule  of  court  under  the 
statute,  342. 
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On  extrinsic  circumstances,  S!^7,  358, 

Cannot  be  had,  by  way  of  defence  at  trial, 
328. 

Nor  by  shewing  cause  against  an  attachment^ 
346, 

But  may  be  had  by  bill  in  equity,  339. 

In  what  cases,  333—339,  347，  348，  349, 
350.  . 
On  a  submissioQ  by  order  of  Nisi  Prius,  or  according  to 
the  statute,  may  be  had  by  specific  applica* 
don  to  the  court,  of  which  it  has  been  made 
a  rule,  340. 

Within  what  time  such  application  must 
be  made,  34U 
How  obtained  in  PeAnflflvweda  and  for  what  causes,  380 
'     a.  et  seq. 

ReMEDT) 

On  an  award. 

By  action  of  assumpsit,  277-— 280. 

See  Assumpsit.  - 
By  debt  on  the  submission  bond,  280— 28S. 
By  debt  on  the  award  itself,  288 一 291. 

See  Debt— Pleading. 
By  attachment,  3 1 1 ~ 3 18. 

See  Attachment. 
By  bill  in  equity,  318 一 326. 

By  judgment  and  execution  in  Pennsylvania,  326  a. 


REqUEST} 

When  necessary  to  be  stated  in  pleading,  279,  295. 

Reservation,. 

Of  authority ywkat  shall  be^  123. 
Of  a  ministerial  act,  125. 
Of  a  judidalact,  125. 
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RjBTRAXIT, 

Award     final)  311. 


Rbvocation, 

Of  the  submis|ion,  before  award  made,  39,  3#. 
How  it  may  be  made,  30. 
Express  and  implied,  30. 
Effects  oiy  29 ~ 31. 

Where  submisaion  is  by  bond  or  bf  parol, 
31,  32. 
In  what  cases  a  breach,  33. 

How  &r  no  breach,  where  no  time  is  linUted  for  ma- 
king the  award,  96. 
Replied  to  the  plea  of  "  no  award/*  310. 
Of  rescinding;  the  rule  in  PennsylTaoia,  S4  e. 

STRANaERy 

To  the  submission)  156,  18S. 
AwaM  to  him  void,  1 56. 

of  a  thing  to  be  done  by  him  void,  156^159. 
Distinction  between  an  act  to  be  done  by  and  to^ 
Payments  of  money  to  him,  158,  159. 
His  rights  not  affected  by  an  award,  169. 


Subject  of  Re9"ereitce， 

'         What  things  may  be  «utaiitted,  50—69. 
Must  be  a  thing  uncex^poi,  50—53. 


Submission, 

What,  is. 

Parties  to  it^-^e  Parties. 
How  it  shall  be  made,  8. 

By  the  act  of  the  parties  mer^/S. 
Verbal,  10，  11. 
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In  writing,  1^ 

Must  be  on  stamped  paper,  1 } , 

By  mutual  bonds,  1 1,  13. 

By  bond  to  a  third  person,  12. 

By  other  persons  than  the  parties  themselveS}  12. 

Not  necessary  that  it  should  appear  of  bow  many 
persons  the  parties  consist,  12. . 

By  indenture  with  mutual  covenants,  12. 
When  it  must  be  by  deed,  54—62. 
By  the  act  of  the  parties  with  the  intervention  of  a 

court,  8. 
By  order  of  nisi  prius,  3 1  • 
Proceedings  thereon,  26. 

Made  a  rule  of  the  court  out  of  which  the  record 

issued,  31. 
Made  a  rule  of  another  court,  33. 
Distinction  as  to  the  order  of  words  of  reference,  "9， 

-150. 、 
By  St.  9  and  10  W.  3-  c.  15.  31. 
By  rule  of  court  in  Peimsylyania,  under  act  of  1705， 
34. 

In  what  cases  rule  granted,  34  a. 

By  act  of  assembly  of  1806,  34  g.  • 

See  AORSEMBNT. 

to  extent,  36. 
«  How  construed,  26,  27. 

When  there  is  a  repug^nancy^  m  the  words,  29. 
To  be  construed  liberally,  78— -104. 
What  acts  shall  amouiS  to  a  breach  of,  33, 34. 

See  Revocation. 

General,  172,  176. 
Particular,  172,  176. 

Misrecital  of,  aball  not  avoid  the  award,  93if. 
How  stated  in  pleacfing,  276,  277,  278, 
When  it  may  be  pleaded  to  an  actios  on  die  ^g;inal 
cause,  389.  鴒 - 


攀 
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TIME) 


4r 


For  making  the  awai%,  96. 
How  prolopgedv^^)  07. 
After  prolongation  of,  no,  action  i^ill  lie  on  the  original 

submisaibn  IxHid,  31  k 
After  long  acquieaceiict  in  an  awards  a  court  of  equity 
will  prevent  its  being  impeached  at  law,  322, 
•    333*. ' 


Trespass, 


May  be  referred,  53. 


UMPIRAGE} 


What,  6. 


See 入\^矗直]>. 


Umpire, 

Definition  of,  6，  75. 

May  be  nominated  by  the  parties^  75,"  7T. 
By  the  arbitrators,  75,  77. 
Before  the  expiration  of  tke  time  Hmited  to  them- 
selves, 82 ~ 87. 
Or  after,  if  not  restrained  by  the  submission,  88. 
,  Not  hy  throwing  cross  and  pyle,  76,  346. 

When  his  authority  begins,  77,  78.  • 
When  he  may  make  his  umpirage  before  the  expiration 
of  the  time  limited  to  the  arbitrators,  T8,  82, 
*    88.  ^ 
Whether  in  such  a  case  it  be  necessary  to  allege 
•  that  the  arintraton  renomiced  their  autho- 

rity, 91. 

'One  being  iHrnunatcA  by  arfahratdrs  and  refusing,  they 
may  appoint  another,  unless  restrained,  &c. 
91-— 94. 

How  &r  he  may  proceed  on  the  report  of  the  arbi- 

tratorsv  101,  102.  See  note  {/)  103. 
When  he  may  join  with  the  arbitrators,  104,  105. 
Clause  of  "ita  quod,"  extends  to  him,  175. 


■ 


瞥 

iMDEJt, 

UvCBiaTAI]ITT»imS^e  AVSRMENIH 

Verdict  |br  security^  314. 

Witness  to  Submission, 

*    May  be  compelled  to  maluKd&dayh,  23, 24. 

Mny  be  an  arbitratrixy  71. 
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